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In Re: Amy Plummer )

)

Petition to Set Aside Civil Information Demand

Amy Plummer (Plummer) pursuant to 12 CFR §1080.6 submits the following Petition To Set
Aside the Civil Information Demand (CID) served on her by the Consumer Financial Protection
Bureau (CFPB) on February 21, 2019. (Exhibit A)

I. INTRODUCTION

On February 21, 2019, the CFIB issued a CID on Plummer for oral testimony. The CID should
be set aside for a number of reasons.

First. the CID should be set aside because the CFBP lacks supervisory and enforcement authority
with respect for the law firm by whom Plummer was employed. 12 USC § 5517(e)(1).

Second, the CID seeks information protected by attorney-client privilege and privileged attorney
work product that the CFPB is not entitled to obtain.

II. BACKGORUND

On Tuesday February 19, 2019, Ben Konop, Senior Litigation Counsel, Office of Enforcement,
CEPB (Konop) contacted Plummer by telephone seeking an interview with her by CFPB staff at
office the United States Attorney in Greenville, SC. Konop followed this telephone call with an
email of the same date. Plummer replied to this email stating that her employment at the time in
question was with a law firm and that as a law firm employee the work she did was covered

under attorney-client privilege and/or privileged attorney work product.



III. THE CID SHOULD BE SET ASIDE

A. The CID Should Be Set Aside Because It Exceeds the CFPB’s Statutory
Authority
The CFPB can take authorized action “to prevent a covered person or service provider from
committing or engaging in an unfair, deceptive, or abusive act or practice under Federal law in
connection with any transaction with a consumer for a consumer financial product or service, or
the offering of a consumer financial product or service.” 12 USC § 5531(a). A “covered person”
is “any person that engages in offering or providing a consumer financial product or service.” 12
USC §5481(6).
Here the CID exceeds the CFPB’s authority, which has an expressed statutory “practice of law”
exclusion. 12USC § 5517(e)(1). It is undisputed that the regulation of the practice of law is
traditionally the province of the states. Am. Bar Ass'n v. FTC 430 F.3d 457, 471 (DC Cir. 2005)
Under 12 USC § 5517(e)(1), except under enumerated circumstances, “the Burecau may not
exercise any supervisory or enforcement authority with respect to an activity engaged in by an
attorney as part of the practicg of law under the laws of a state in which the attorney is licensed to
practice law.” 12 USC § 5517(¢e)(1).
The law firm that employed Plummer was in the business of providing a variety of legal services,
including but not limited to civil litigation, criminal defense, personal injury, and real estate.
Even if the law firm in question provides service that could arguably be categorized as a
“consumer financial product or service,” so long as this service or product is “offered or provided
as part of, or incidental to, the practice of law,” the CFPB does not have enforcement or

investigatory authority. 12 USC 5517 (e)(2).



B. The CID Should Be Set Aside Because It Improperly Seeks Attorney-Client Privileged

Information And Attorney Work Product

Attorney-client privilege is an obligation of the attorney to his client. The attorney does not
control the privilege, the client “owns” the privilege. Non-lawyer employees of a law firm are
bound by the same duties of confidentiality as the attorneys. This requirement of confidentiality
on the part of non-lawyer employees continues to bind the employee even after employment with
a law firm is concluded. The CID should be set aside because it seeks information that the CFPB
is not entitled to obtain due to it being attorney-client privileged information. Further, attorney
work product is protected from discovery as attorney work product. As with attorney-attorney-
client privilege this applies to the non-lawyer employees of the attorney. The CID should be set
aside as it seeks privileged attorney work product. Plummer cannot provide the information
sought without potentially breaching duties of confidentiality, attorney-client privilege, or turning
over privileged work product, and for this reason the CID should be set aside.

IV. CONCLUSION

For the foregoing reasons, the CID should be set aside in it’s entirety.
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