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 Nexo Financial LLC (“Nexo Financial” and together with its affiliates, “Nexo”)1 
respectfully submits this petition to the Consumer Financial Protection Bureau (“CFPB” or “the 
Bureau”) to set aside the Civil Investigative Demand (“CID”) served on Nexo Financial, which is 
attached to this petition as Exhibit A. 

I. INTRODUCTION 

This petition raises a specific issue regarding the authority of the CFPB to conduct an 
investigation of products over which the Securities and Exchange Commission (the “SEC”) and 
state securities regulators have asserted jurisdiction. Relevant provisions of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act of 2010 (“Dodd-Frank”) and the Consumer Financial 
Protection Act of 2010 (“CFPA”) make clear that the CFPB does not have such investigative 
authority or jurisdiction. 

On November 30, 2021, the CFPB issued a CID, pursuant to Section 1052 of the CFPA 
and 12 C.F.R. § 1080.6, seeking oral testimony from a representative of Nexo. During the 
preceding months, SEC Chair Gary Gensler had made numerous statements that cryptocurrency 
platforms with lending products fall within the SEC’s jurisdiction.2 By this time, it had also been 
widely reported that the SEC threatened enforcement action against Coinbase Global Inc. for 
planning to launch a cryptocurrency lending program.3 Against this backdrop, and after lengthy 
preliminary discussions with Bureau Staff and a meet and confer process that became protracted 
as a result of limitations created by the rapid spread of the SARS-CoV-2 Omicron variant, the 
CFPB made clear that it was unwilling to agree to any terms for modifying the CID.  

As demonstrated herein, the scope of the CID served on Nexo is contrary to federal law, 
federal policy, and national economic interests. Accordingly, Nexo seeks to reasonably limit the 
scope of the CID in consideration of the fact that the CFPB lacks authority to investigate Nexo’s 
Earn Interest Product4 and nonetheless insists on pursuing an investigation of it. Pursuant to 
12 U.S.C. § 5562(f)(1) and 12 C.F.R. § 1080.6(e), Nexo files this petition to modify the CID. 

                                                 
1 Nexo is a leading cryptocurrency institution offering a number of digital assets services through its website 
(http://nexo.io) and app.1  
2 See, e.g., Statement, Remarks Before the Aspen Security Forum, Gary Gensler, S.E.C. Chair (Aug. 3, 2021), 
available at https://www.sec.gov/news/public-statement/gensler-aspen-security-forum-2021-08-03 (“Chair Gensler’s 
Remarks”) (stating, among other things, “Make no mistake: If a lending platform is offering securities, it also falls 
into SEC jurisdiction.”). 
3 See Dave Michael, Coinbase Won’t Offer Lending Product Questioned by SEC, Wall St. J. (Sept. 20, 2021), available 
at https://www.wsj.com/articles/coinbase-wont-offer-lending-product-questioned-by-sec-11632169842. 
4 Nexo’s Earn Interest Product allows customers to lend certain digital assets in interest-bearing accounts. 
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II. PROCEDURAL HISTORY 

A. Nexo Engages in Preliminary Discussions and Begins to Meet and Confer With 
Bureau Staff 

 The CFPB issued the CID on November 30, 2021 and served Nexo’s registered agent with 
process on December 6, 2021. The CID contained the following Notification of Purpose: 

The purpose of this investigation is to determine whether digital-asset companies 
or associated persons (1) have offered or provided deposit-taking activities, 
transmitted or exchanged funds, or otherwise acted as a custodian of funds; (2) 
have, in connection with those products and services, made false or misleading 
representations to consumers regarding the ability to earn interest and the safety 
and security of their digital assets in a manner that is unfair, deceptive, or abusive, 
in violation of §§ 1031 and 1036 of the Consumer Financial Protection Act of 2010, 
12 U.S.C. §§ 5531, 5536; (3) qualify as financial institutions for purposes of 
Regulation E, 12 C.F.R. Part 1005; (4) engaged in electronic fund transfers, as 
defined in Regulation E, 12 C.F.R. § 1005.3(b); and (5) have, in connection with 
electronic fund transfers, failed to follow the requirements applicable to liability of 
consumers for unauthorized transfers, the requirements applicable to reauthorized 
transfers, and the procedures for resolving errors in a manner that violates 
Regulation E, 12 C.F.R. Part 1005, Subpart A, principally  §§ 1005.6, 1005.10-11, 
implementing the Electronic Fund Transfer Act, 15 U.S.C. § 1693 et seq. The 
purpose of this investigation is also to determine whether Bureau action to obtain 
legal or equitable relief would be in the public interest. 

On December 9, 2021, Nexo contacted Bureau Staff to schedule a preliminary discussion. During 
preliminary discussions on December 14, 2021, Bureau Staff appeared to acknowledge in general 
terms that they may not have any authority over Nexo and stated that the next step in the process 
would be initiating the meet and confer. Bureau Staff refused to consider written answers in lieu 
of oral testimony and asked Nexo to work on identifying any potential witnesses and confirming 
their whereabouts. Bureau Staff further stated that if the witnesses were not located in the U.S., 
the Staff would need to consider potential accommodations and advise accordingly. 

A second preliminary discussion was held on December 20, 2021 amid the unprecedented 
spread of the SARS-CoV-2 Omicron variant. On this call, Nexo specifically challenged the 
CFPB’s authority to assert jurisdiction over Nexo and asked the CFPB if it was coordinating with 
other regulators, as it had been widely reported for several months that the SEC and certain state 
regulators viewed cryptocurrency platforms offering interest-bearing accounts as falling within the 
SEC’s jurisdiction.5 Bureau Staff declined to comment on whether it was coordinating with other 
agencies and stated that in its view, and in direct contradiction of relevant statutory authority, the 
fact that a product is a security would not preclude the CFPB from exercising authority over it. 

On January 5, 2022, Nexo and Bureau Staff had a short telephone call to discuss the matter 
in light of the Omicron wave, which effectively precluded Nexo or its counsel from traveling to 

                                                 
5 See, e.g., Chair Gensler’s Remarks, supra note 2. 
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prepare for potential testimony.6 The CFPB agreed to reschedule the hearing for some date in 
February and to assess developments relating to the ongoing pandemic within a few weeks. Bureau 
Staff sent the modification letter on January 20, 2022, which also coincided with the peak of the 
SARS-CoV-2 Omicron variant surge. 

B. The SEC Publishes an Order Instituting Cease and Desist Proceedings Against 
BlockFi Lending LLC 

 On February 14, 2022, the SEC published an Order Instituting Cease and Desist 
Proceedings against BlockFi Lending LLC (“BlockFi”) and accepting BlockFi’s Offer of 
Settlement (the “BlockFi Order”).7 The BlockFi Order focused on BlockFi Interest Accounts 
(“BIAs”), through which investors lent crypto assets to BlockFi in exchange for a variable monthly 
interest payment.8 In its findings, the SEC determined that the BIAs fell within the definition of 
securities in Section 2(a)(1) of the Securities Act and Section 3(a)(10) of the Exchange Act under 
the eponymous Howey and Reves tests.9 Applying Reves, the SEC found that BIAs were securities 
because they were sold “for the general use of [BlockFi’s] business, [] sold to the general public, 
[as] an investment intended to provide a way to ‘earn a consistent return’” and “no alternative 
regulatory scheme or other risk reducing factors exist[ed].”10 Under Howey, the SEC found that 
BIAs were “investment contracts” because they constituted a contract to invest in a common 
enterprise with a reasonable expectation of profits in the form of earned interest from the invested 
crypto assets.11 

 The BlockFi Order resolved any doubt as to whether the SEC views interest-bearing 
accounts on crypto lending platforms as securities and prompted Nexo to take immediate action 
with respect to its Earn Interest Product. Specifically, in light of the announcement of the BlockFi 
Order, Nexo ceased offering the Earn Interest Product to new U.S. clients and began working to 
implement other changes by which current users would no longer earn interest on new funds in 
their Earn Interest Product accounts.12 

C. Nexo and Bureau Staff Conclude Meet and Confer 

Shortly after the BlockFi Order was released, Nexo continued to meet and confer by 
telephone with Bureau Staff on February 18, 2022 and March 4, 2022. Nexo finally received clarity 
from Bureau Staff that they would not entertain any potential modifications to the scope of the 
CID including with respect to Nexo’s Earn Interest Product. 

At an impasse, Nexo promptly notified Bureau Staff that it was contemplating petitioning 
the Bureau Director to modify or set aside the CID and would do so within 10 calendar days of the 
                                                 
6 See Lori Aratani, More Than 3,000 Flights Canceled Monday as Airlines Grapple With Wintry Weather, Omicron 
Variant, Wash. Post (Jan. 3, 2022), available at https://www.washingtonpost.com/transportation/2022/01/03/omicron-
weather-new-years-flight-cancellations/. 
7 BlockFi Lending LLC, No. 3-20758, SEC (Feb. 14, 2022), attached herein as “Exhibit B.” 
8 Id. at 2.  
9 15 U.S.C. § 77b(a)(1); 15 U.S.C. § 78c(a)(10). 
10 BlockFi Lending, No. 3-20758 at 8, citing Reves v. Ernst & Young, 494 U.S. 56, 64–66 (1990). 
11 BlockFi Lending, No. 3-20758 at 8, citing S.E.C. v. W.J. Howey Co., 328 U.S. 293, 301 (1946).  
12 Email, Nexo to U.S. customers, “Important Changes to Nexo’s Earn Interest Product in the U.S.,” (Feb. 18, 2022), 
attached herein as “Exhibit C.” 
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meet and confer. Bureau Staff agreed to set a new hearing date and expressed gratitude for the 
notice from Nexo that it was considering submitting a petition. 

This petition is timely submitted under 12 C.F.R. § 1080.6. The CFPB “will not consider 
petitions . . . unless the recipient has meaningfully engaged in the meet and confer process.”13 
There is no dispute that Nexo has been actively engaged throughout the meet and confer process 
in a good faith effort to address the scope of the CID. Although subsection (e) prescribes a default 
of 20 calendar days from the date of service to submit a petition to modify a CID, this timeframe 
was effectively tolled in light of the ongoing meet and confer that did not conclude until March 4, 
2022. Moreover, CID rules implicitly provide for 10 calendar days between the meet and confer 
process and the time to file a petition, and Nexo could not reasonably be expected to file a petition 
until it had clarity on Bureau Staff’s unwillingness to reasonably modify the CID.14  

III. THE CID IS INVALID BECAUSE THE CFPB LACKS AUTHORITY TO 
INVESTIGATE NEXO’S EARN INTEREST PRODUCT  

 Nexo concedes that the CFPB has authority to investigate some, but not all, of its products. 
Nexo’s request to modify the CID is thus simple and supported by statute. The SEC has left no 
room for doubt as to whether it views products such as Nexo’s Earn Interest Product as securities. 
By extension, the CID is defective because it requests testimony regarding certain subject matter 
that is beyond the CFPB’s authority to investigate.  

The applicable standard for evaluating the CID is the well-established Morton Salt test.15 
A court will determine the validity of an administrative subpoena by looking to (1) the agency’s 
authority to investigate the conduct at issue; (2) the reasonable relevance of the information sought; 
and (3) whether the request is too broad or indefinite.16 The CID issued to Nexo fails on the first 
prong of this standard and should therefore be modified to limit its scope. 

A. The CFPB’S Jurisdiction is Limited 

 The CFPB was created to protect consumers in the context of “consumer financial products 
and services, including deposit taking, mortgages, credit cards and other extensions of credit, loan 
servicing, collection of consumer reporting data, and consumer debt collection.”17 The CFPB has 
some discretion at the investigation stage to seek information while determining its authority.18 
But that discretion is not unlimited. The U.S. Supreme Court has said that “[t]he fox in-the-
henhouse syndrome is to be avoided not by establishing an arbitrary and undefinable category of 
agency decision making that is accorded no deference, but by taking seriously, and applying 
rigorously, in all cases, statutory limits on agencies’ authority. Where Congress has established a 
                                                 
13 12 C.F.R. § 1080.6(c)(3). 
14 Id. § 1080.6(c) and (e), indicating a 10 calendar day interval between the meet and confer and time to file a petition. 
15 United States v. Morton Salt, Co., 338 U.S. 632 (1950). 
16 Id. at 652; Fed. Election Comm'n v. Machinists Non-Partisan Pol. League, 655 F.2d 380 (D.C. Cir. 1981); Consumer 
Fin. Prot. Bureau v. Accrediting Council for Indep. Colls. & Schs., 854 F.3d 683, 690 (D.C. Cir. 2017) (“ACICS”). 
17 Cong. Research Serv., IF10031, Introduction to Financial Services: The Consumer Financial Protection Bureau 
(CFPB) 1 (updated Jan. 13, 2022), available at https://sgp.fas.org/crs/misc/IF10031.pdf. 
18 Sec. & Exch. Comm'n v. Brigadoon Scotch Distrib. Co., 480 F.2d 1047, 1052–53 (2d Cir. 1973) (“The [SEC] must 
be free without undue interference or delay to conduct an investigation which will adequately develop a factual basis 
for a determination as to whether particular activities come within the Commission’s regulatory authority.”). 
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clear line, the agency cannot go beyond it[.]”19 An administrative subpoena should not be enforced 
if it is “patently clear” that the issuing agency lacks authority.20  

B. The Earn Interest Product is Outside of the CFPB’s Jurisdiction 

The SEC made patently clear in the BlockFi Order that it believes interest-bearing crypto 
lending products are securities, and thus the CFPB is precluded from exercising jurisdiction over 
the Earn Interest Product.21 The CFPB’s authority is expressly limited by its enabling statute, 
12 U.S.C. § 5517(i)(1):  

“The Bureau shall have no authority to exercise any power to enforce this title with respect 
to a person regulated by the [SEC].”22  

The phrase “person regulated by the [SEC]” means: 

“a person who is … a broker or dealer that is required to be registered under the Securities 
Exchange Act of 1934 [15 U.S.C. 78a et seq.]; [or] . . . (K) any other person that is required 
to be registered with the Commission under the Securities Exchange Act of 1934.”23 

Moreover, the other statute the CFPB cites in its Notification of Purpose, the Electronic Fund 
Transfer Act and Regulation E thereunder, expressly carves out the regulation of securities from 
its ambit. Specifically the regulation excludes: 

“[a] transfer of funds the primary purpose of which is the purchase or sale of a security or 
commodity, if the security or commodity is . . . [r]egulated by the [SEC].”24  

Nexo’s Earn Interest Product is structured substantially similarly to BlockFi BIAs. In the 
BlockFi Order, the SEC asserted jurisdiction over BIAs without dispute.25 The CFPB’s claim to 
jurisdiction over the same product is thus in direct conflict with the CFPB’s authority, and by 
extension precluded under 12 U.S.C. § 5517(i)(1) and 12 C.F.R. § 1005.3(c). 

C. The CFPB’s Lack of Jurisdiction Renders the Current CID Invalid 

The CID’s Notification of Purpose impermissibly attempts to expand the CFPB’s 
jurisdiction. The CFPB is statutorily required to “state the nature of the conduct constituting the 
alleged violation which is under investigation and the provision of law applicable to such 

                                                 
19 City of Arlington, Tex. v. F.C.C., 569 U.S. 290, 296 (2013). 
20 See F.T.C. v. Ken Roberts Co., 276 F.3d 583, 584 (D.C. Cir. 2001).  
21 E.E.O.C. v. Karuk Tribe Housing Authority, 260 F.3d 1071, 1076–77 (9th Cir. 2001) (“Although a party may not 
avoid an administrative subpoena on the ground that it has a valid defense to a potential subsequent lawsuit, such a 
challenge may, in limited circumstances, be mounted when the defense raised is ‘jurisdictional’ in nature—i.e., when 
the agency lacks jurisdiction over the subject of the investigation”). 
22 Additionally, the CFPB has no authority to exercise power over a person regulated by the Commodity Futures 
Trading Commission. 12 U.S.C. § 5517(j)(1). 
23 12 U.S.C. § 5481(21).  
24 12 C.F.R. § 1005.3(c). 
25 See BlockFi Lending, No. 3-20758 at 3–5 (“. . . without admitting or denying the findings herein, except as to the 
[SEC]’s jurisdiction over it and the subject matter of these proceedings, which are admitted”).  
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violation.”26 As written, the CID permits the CFPB to investigate conduct which is not actually 
within its jurisdiction, which, as discussed above, is impermissible under the Morton Salt test. 

 
 While a general statement regarding alleged misconduct and a reference to the relevant 

provisions of law are normally adequate for the notice requirement under 15 U.S.C. § 5562(C)(2), 
a Notification of Purpose cannot sweep so broadly that it includes conduct over which the CFPB 
lacks authority to investigate.27 When the CFPB declined on March 4, 2022 to limit the scope of 
its Notification of Purpose to investigate conduct over which it actually has jurisdiction, it became 
impossible to determine whether the CFPB would overstep its bounds by seeking to obtain 
information during oral testimony that is not reasonably relevant to a legitimate investigatory 
purpose.28 

The CFPB may wish to forge its own path in the regulation of cryptocurrency, but doing 
so is beyond the power actually granted to it by Congress, and public’s best interest is not served 
by a government agency to attempting exercise unfettered authority.29 Not only is there a statutory 
requirement that the CFPB coordinate with the SEC and other federal and state agencies “to 
promote consistent regulatory treatment of consumer financial and investment products and 
services,”30 the President of the United States has also ordered all relevant federal agencies to do 
so, motivated in part by the goal of achieving a consistent national policy on cryptocurrency.31 It 
would be contrary to the CFPB’s enabling statute, federal policy, and national economic interests 
to subject Nexo to scrutiny by multiple regulators without coordination at the risk of inconsistent 
outcomes.   

IV. CONCLUSION 

The CFPB’s own Enforcement Procedures Manual dictates that “Staff should engage in 
negotiations with petitioner’s counsel to the extent that the requests being made are reasonable” 
and “whenever possible, Staff should undertake steps to reduce the likelihood of a petition to 
modify or set aside a CID [by] ensur[ing] at the outset that the CID is tailored to the needs of the 
investigation and is not overbroad.”32 Throughout the meet and confer process, Nexo repeatedly 
offered to cooperate with the CFPB’s inquiry and has also offered alternative forms of producing 
information to help streamline the process while ensuring that the CFPB did not overstep its 
jurisdiction. The CFPB was amendable to extending deadlines during unprecedented events 
relating to the ongoing pandemic, but it has refused to modify the CID to limit the scope of its 
investigation to a legitimate purpose. 

                                                 
26 15 U.S.C. § 5562(C)(2). 
27 See Consumer Fin. Prot. Bureau v. Heartland Campus Solutions, ECSI, 747 Fed. App’x 44, 50 (3d Cir. 2018) 
(distinguishing respondent’s case from ACICS, noting that in ACICS, CFPB’s Notification of Purpose was inadequate 
in part because the CFPB did not have authority to investigate accreditation of schools). 
28 Morton Salt, 338 U.S. at 652; ACICS, 854 F.3d at 691. 
29 “Agencies are also not afforded ‘unfettered authority to cast about for potential wrongdoing.’” Consumer Fin. Prot. 
Bureau v. Accrediting Council for Indep. Colleges & Sch., 854 F.3d 683, 689 (D.C. Cir. 2017), quoting In re Sealed 
Case (Admin. Subpoena), 42 F.3d 1412, 1418 (D.C. Cir. 1994). 
30 12 U.S.C. § 5495. 
31 Exec. Order No. 15067 of Mar. 9, 2022, Ensuring Responsible Development of Digital Assets, 87 Fed. Reg. 14,143 
(Mar. 14, 2022).  
32 Consumer Fin. Prot. Bureau, Office of Enforcement, Policies and Procedures Manual 65 (2021). 
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 As such, the CID should be modified to make unambiguous that the CFPB is precluded 
from investigating products for which the CFPB has no authority to exercise jurisdiction and thus 
the Earn Interest Product should not be covered during oral testimony.  
 

Because the CID exceeds the CFPB’s jurisdiction, we respectfully ask the Director to grant 
this petition to modify the CID. 
 
 
Dated: March 14, 2022 

 
Respectfully submitted, 

 
/s/  Craig Warkol 

Schulte Roth & Zabel LLP 
Craig Warkol 

919 Third Avenue 
New York, NY 10022 

 
 

/s/  Kolby Loft 
Schulte Roth & Zabel LLP 

Kolby Loft 
919 Third Avenue 

New York, NY 10022 
 

Attorneys for the Petitioner 
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CERTIFICATION 

Consistent with 12 C.F.R. § 1080.6(e)(1), counsel for Nexo Financial LLC certifies that 
they conferred with counsel for the Consumer Financial Protection Bureau in a good-faith effort 
to resolve issues raised in this petition, but were unable to reach an agreement.   

Counsel first contacted Bureau Staff on December 10, 2021. Counsel for Nexo Financial 
LLC raised the issues addressed in this petition at the meet and confer meetings, which took place 
telephonically with Benjamin Konop of the CFPB and concluded on March 4, 2022. 

/s/ Craig Warkol 
Schulte Roth & Zabel LLP 

Craig Warkol 
919 Third Avenue 

New York, NY 10022 

/s/ Kolby Loft 
Schulte Roth & Zabel LLP 

Kolby Loft 
919 Third Avenue 

New York, NY 10022 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 14th day of March 2022, pursuant to 12 C.F.R. § 1080.6(e), I 
caused the foregoing Petition to Modify the Civil Investigative Demand served on Nexo 
Financial LLC to be served via email upon the Executive Secretary of the Bureau and the 
Assistant Director for the Office of Enforcement. 

Dated: March 14, 2022 

By: /s/ Kolby Loft 
Kolby Loft 
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C~~",~' , ConsumerFinancial 
u Protection Bureau ~ 

~ 

1700 G Street NW, Washington, D.C. 20552 

December 1, 2021 

Via Certified Mail 

Nexo Financial LLC 
c/o CSC-Lawyers Incorporating Service 
Company 

7 St. Paul Street, Suite 820 
Baltimore, MD 21202 

Re: Civil Investigative Demand served on Nexo Financial LLC 

To Whomit MayConcern: 

Attached is a Civil Investigative Demand (CID) issued to youby the Consumer Financial 
Protection Bureau (Bureau) under 12 C.F.R. § io80.6 and § io52(c) of the Dodd-Frank Wall 
Street Reform and Consumer ProtectionAct, 12 U.S.C. §5562. TheBureauis currentlyseeking 
information for a non-public investigation, the purpose of which is explained on the attached 
CID cover sheet. Please note: 

Contact Bureau counsel, Enforcement Attorney Benjamin Konop, at 
Benjamin.konop@cfpb.gov or 202-435-7265,  as soon as possible to schedule 
an initial meeting that is required to be held within io calendar days of 
receipt of this CID. Duringthis meeting, you must discuss and attempt to resolve all 
issues regarding the CID, including timely compliance. The rules require that you make 
available at this meeting personnel with the knowledge necessaryto resolve issues; such 
individuals may include, for example, info rmatio n-technology professionals. Pleasebe 
preparedto discuss your planned compliance schedule, including any proposed changes 
that might reduce your cost or burden while still giving the Bureau the information it 
needs. 

2. You must retain, and suspend any procedures that may result in the 
destruction of, documents, information, or tangible things that are in any 
way relevant to the investigation as described in the CID's Notification of 
Purpose. You are requiredto prevent the destruction of relevant material irrespective 
of whether you believe such material is protected from future disclosure or discoveryby 
privilege or otherwise. See 18 U.S.C. §§ 1505, ~5ig. 

consumerfinance.gov 



Please contact Bureau counsel as soon as possible to set up an initial meeting, which must be 
held within io calendar days of receipt of this CID. We appreciate your cooperation. 

Sincerely, 

s/Benjamin Konop 

Benjamin Konop 
EnforcementAttorney 

Attachment 

consumerfinance.gov 



F c p
~ Consumer Financial 

■ Protection Bureau 

To Nexo Financial LLC 
c/o CSC-Lawyers Incorporating Service 
Company 

7 St. Paul Street, Suite 820 
Baltimore, MD 21202 

United States of America 

Consumer Financial Protection Bureau 

Civil Investigative Demand 

This demand is issued pursuant to Section 1052 of the Consumer Financial 

Protection rlct of 2010 and 12 C.F.R. Part 1080 to determine whether there is or 

has been a violation of any laws enforced by the Consumer Financial Protection 

Bureau. 

Action Required (choose all that apply) 

❑✓ Appear and Provide Oral Testimony 

Location of Invesrigational I-Iearing Date and '1'ime of Investigationall-Iearing 

Virtual Testimony via Webex January 5, 2022 at 10:30am 

Burcau Invesrigators 

  

Benjatnin Konop 

 

Jeffrey Paul Ehrlich 

❑ Produce Documents and/or'I'angible Things, as set forth in the attached document, by the following date 

❑ Provide Written Reports and/or Answers to Questions, as set forth in the attached document, by the following date 

Notificarion of Purpose Pursuant to 12 C.F.R. § 1080.5 

The purpose of this investigarion is to determine whether digital-asset companies or associated persons (1) have offered or provided deposit-taking 
activities, transmitted or exchanged funds, or otherwise acted as a custodian of funds; (2) have, in connection with those products and services, made 
false or misleading representations to consumers regarding the ability to carn interest and the safety and security of their digital assets in a manner that 
is unfair, deceptive, or abusive, in violation of §§ 1031 and 1036 of the Consumer P'inancial Protecrion Act of 2010, 12 U.S.C. §§ 5531, 5536; (3) qualify 
as financial institurions for purposes of Regulation L, 12 C.F.R. Part 1005; (4) engaged in electronic fund transfers, as defined in Regulation 1?, 12 
C.F.R. § 1005.3(b); and (5) have, ui connection with electronic fund transfers, failed to follow the requirements applicable to liability of consumers for 
unauthorized transfers, the requirements applicable to preauthorized transfers, and the procedures for resolving errors in a manner that violates 
Regulation G, 12 C.F.R. Part 1005, Subpart A, principally 5§ 1005.6, 1005.10-11, implementing the 131ectronic rund'fransfer Act, 15 U.S.C. 5 1693 et 
seq. The purpose of this invesrigarion is also to determine whether Bureau acrion to obtain legal or equitable relief would be in the public interest. 

Custodian / Deputy Custodian Bureau Counsel 

Jeffrey Paul Ehrlich/Maria Ardike Benjamin Konop 

Jeffrey Paul Ehrlich 

Date Issued Sign ature DI itall si ned b Jeffre Paul Ehrlich 

11/30/2021 
J ef f rey Pa u I E h r I i c h.-Da e: Z~2,g  , 30 ;:22:40 -05'00' 

Name / Title Jeffrey Paul Ehrlich, Deputy Enforcement Director 

Service 

The delivery of this demand to you by any method 
prescribed by the Consumer Financial Protection Act 
of 2010,12 U.S.C. § 5562, is legal service. If you fail 
to cornply with this demand, the Bureau may seek a 
court order requiring your compliance. 

Travel Expenses 

Request a travel voucher to claim compensation to 
which you are entitled as a witness before the Burcau 
pursuant to Section 1052 of the Consumer Financial 
Protection Act of 2010, 12 U.S.C. § 5562. 

Right to Regulatory Enforcement Fairness 

"1'he CFPB is committed to fair regulatory enforcement. If you are a small business under 
Small Business Administration standards, you have a right to contact the Small Business 
Administration's National Ombudsman at 1-888-REGI'AIR (1-888-734-3247) or 
wwwsba.gov/ombudsman regarding the fairness of the compliance and enforcement 
activities of the agency. You should understand, however, that tlie National Ombudsman 
cannot change, stop, or delay a federal agency enforcement action. 

Paperwork Reduction Act 

1'his demand does not require approval by OMB under the Paperwork 12eduction Act of 
1980. 



CIVIL INVESTIGATIVE DEMAND FOR 
ORAL TESTIIVIONY 

I. Topics for Hearing. 

i. The Company's business model and structure, particularlyrelating to its offering 
or providing of interest-bearing products, including but not limited to the Nexo 
Earn Interest Product. 

2. The roles and responsibilities of the Company's officers and employees as related 
to the Company's offering or providing of its interest-bearing products, including 
but not limited to the Nexo Earn Interest Product. 

3. The Company's marketing practices for the offering or providing of its interest- 
bearing products, including how the Company represents its interest-bearing 
products to consumers, including but not limited to the Nexo Earn Interest 
Product. 

II. Definitions. 

A. "CFPB" or "Bureau" means the Consumer Financial Protection Bureau. 

B. "CID" means the Civil Investigative Demand, including the Topics for Hearing, 
Defmitions, and Instructions. 

C. "Company" or "you" or "your" means Nexo Financial LLC, Nexo Financial 
Services Ltd., Nexo Services Ou, Nexo AG, Nexo Capital, Inc., parent companies, 
wholly or partially owned subsidiaries, unincorporated divisions, joint ventures, 
operations under assumed names, and affiliates, and all principals, directors, 
officers, owners, employees, agents, representatives, consultants, attorneys, 
accountants, independent contractors, and other persons working for or on 
behalf of the foregoing. 

D. "DeputyEnforcement Director" refers to a DeputyAssistant Director of the 
Office of Enforcement. 

E. "Document" means anywritten matter of everytype and description, including 
electronically stored information. "Document" includes any non-identical copy 
(such as a draft or annotated copy) of another document. 

F. "Electronically Stored Information," or "ESI," means the complete original 
and any non-identical copy (whether different from the original because of 
notations, different metadata, or otherwise) of any electronically created or 
stored information, including but not limited to e-mail, instant messaging, 



videoconferencing, SMS, MMS, or other text messaging, and other electronic 
correspondence (whether active, archived, unsent, or in a sent or deleted-items 
folder), word-processing files, spreadsheets, databases, unorganized data, 
document metadata, presentation files, and sound recordings, regardless of how 
or where the information is stored, including if it is on a mobile device. 

G. "Enforcement Director" means the Assistant Director of the Office of 
Enforcement. 

H. "Person" means an individual, partnership, company, corporation, association 
(incorporated or unincorporated), trust, estate, cooperative organization, or other 
entity. 

III. Instructions. 

A. Sharing of Information: This CID relates to a nonpublic, law-enforcement 
investigation being conducted bythe Bureau. The Bureau may make its files 
available to other civil and criminal federal, state, or local law-enforcement 
agencies under 12 C.F.R. §§ io7o.43(b)(i) and io7o.45(a)(5). Information you 
provide maybe used in any civil or criminal proceeding by the Bureau or other 
agencies. As stated in 12 C.F.R. § io80.14, information you provide in response to 
this CID is subject to the requirements and procedures relating to the disclosure 
of records and information set forth in 12 C.F.R. pt. 1070. 

B. Meet and Confer: As stated in 12 C.F.R. § io80.6(c), you must contact 
Enforcement Attorney Benjamin Konop at (202) 435-7265  as soon as 
possible to schedule a meeting (telephonic or in person) to discuss your response 
to the CID. The meeting must be held within io calendar days after you receive 
this CID or before the deadline for filing a petition to modify or set aside the CID, 
whichever is earlier. 

C. Applicable Period for Responsive Materials: Unless otherwise directed, 
the applicable period for the request is from January 1, 2017 until the date of full 
and complete compliance with this CID. 

D. Document Retention: Until you are notified otherwise, you are required to 
retain all documents and othertangible things thatyou used or relied on in 
preparation for providing oral testimony in response to this CID. In addition, you 
must retain, and suspend anyprocedures that mayresult in the destruction of, 
documents, information, or tangible things that are in any way relevant to the 
investigation, as described in the CID's Notification of Purpose. You are required 
to prevent the destruction of relevant material irrespective of whether you believe 
such material is protected from future disclosure or discovery by privilege or 
otherwise. See 18 U.S.C. §§ 1505,1519. 



E. Modification of Requests: If you believe that the scope of the CID can be 
narrowed consistent with the Bureau's need for information, you are encouraged 
to discuss such possible modifications, including modifications of the 
requirements of these instructions, with Enforcement Attorney Penjamin 
Konop at (202) 435-7265.  Modifications must be agreed to in writing by the 
Enforcement Director or a Deputy Enforcement Director.l2 C.F.R. § 1o80.6(d). 

F. Petition for Order Modifying or Setting Aside Demand: Under 
12 U.S.C. § 5562(f) and 12 C.F.R. § io80.6(e), you maypetition the Bureau for an 
order modifying or setting aside this CID. To file a pettition, you must send it by e- 
mail to the Bureau's Executive Secretary at ExecSec(@cfpb.gov, copying the 
Enforcement Director at EnforcementOcfpb.gov, within 20 calendar days of 
service of the CID or, if the return date is less than 20 calendar days after service, 
before the return date. The subject line of the e-mail must say "Petition to Modify 
or Set Aside Civil Investigative Demand." If a request for confidential treatment is 
filed, you must file a redacted public petition in addition to the unredacted 
petition. All requests for confidential treatment must be supported by a showing 
of good cause in light of applicable statutes, rules, Bureau orders, court orders, or 
other relevant authority. 

G. Procedures Governing Hearing: This CID is issued under section 1052  of the 
Consumer Financial Protection Act,12 U.S.C. § 5562. The taking of oral 
testimony pursuant to this CID will be conducted in conformity with that section 
and 12 C.F.R. §§ io80.6(a)(4), l080.7, and io80.9. 

H. Scope of Investigational Hearing: This CID covers information in your 
possession, custody, or control, including but not limited to documents in the 
possession, custody, or control of your attorneys, accountants, other agents or 
consultants, directors, officers, and employees. 

Designation of a Witness: This CID requires oral testimony from an entity. 
Under 12 C.F.R. § io80.6(a)(4)(ii), you must designate one or more officers, 
directors, or managing agents, or designate other persons who consent to testify 
on your behalf. The individuals designated must testify about information known 
or reasonably available to you, and their testimony is binding on you. Your failure 
to designate a witness competent to testify about the topics described will be 
considered a failure to complywith this CID. 
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§ 1081.405 Decision of the Director. 

(a) Upon appeal from or upon further 
review of a recommended decision, the 
Director will consider such parts of the 
record as are cited or as may be 
necessary to resolve the issues 
presented and, in addition, will, to the 
extent necessary or desirable, exercise 
all powers which he or she could have 
exercised if he or she had made the 
recommended decision. In proceedings 
before the Director, the record shall 
consist of all items part of the record 
below in accordance with § 1081.306; 
any notices of appeal or order directing 
review; all briefs, motions, submissions, 
and other papers filed on appeal or 
review; and the transcript of any oral 
argument held. Review by the Director 
of a recommended decision may be 
limited to the issues specified in the 
notice(s) of appeal or the issues, if any, 
specified in the order directing further 
briefing. On notice to all parties, 
however, the Director may, at any time 
prior to issuance of his or her decision, 
raise and determine any other matters 
that he or she deems material, with 
opportunity for oral or written argument 
thereon by the parties. 

(b) Decisional employees may advise 
and assist the Director in the 
consideration and disposition of the 
case. 

(c) In rendering his or her decision, 
the Director will affirm, adopt, reverse, 
modify, set aside, or remand for further 
proceedings the recommended decision 
and will include in the decision a 
statement of the reasons or basis for his 
or her actions and the findings of fact 
upon which the decision is predicated. 

(d) At the expiration of the time 
permitted for the filing of reply briefs 
with the Director, the Office of 
Administrative Adjudication will notify 
the parties that the case has been 
submitted for final Bureau decision. The 
Director will issue and the Office of 
Administrative Adjudication will serve 
the Director's final decision and order 
within 90 days after such notice, unless 
within that time the Director orders that 
the adjudication proceeding or any 
aspect thereof be remanded to the 
hearing officer for further proceedings. 

(e) Copies of the final decision and 
order of the Director shall be served 
upon each party to the proceeding, upon 
other persons required by statute, and, 
if directed by the Director or required by 
statute, upon any appropriate State or 
Federal supervisory authority. The final 
decision and order will also be 
published on the Bureau's Web site or 
as otherwise deemed appropriate by the 
Bureau. 

§ 1081.406 Reconsideration. 

Within 14 days after service of the 
Director's final decision and order, any 
party may file with the Director a 
petition for reconsideration, briefly and 
specifically setting forth the relief 
desired and the grounds in support 
thereof. Any petition filed under this 
section must be confined to new 
questions raised by the final decision or 
final order and upon which the 
petitioner had no opportunity to argue, 
in writing or orally, before the Director. 
No response to a petition for 
reconsideration shall be filed unless 
requested by the Director, who will 
request such response before granting 
any petition for reconsideration. The 
filing of a petition for reconsideration 
shall not operate to stay the effective 
date of the final decision or order or to 
toll the running of any statutory period 
affecting such decision or order unless 
specifically so ordered by the Director. 

§ 1081.407 Effective date; stays pending 
judicial review. 

(a) Other than consent orders, which 
shall become effective at the time 
specified therein, an order to cease and 
desist or for other affirmative action 
under section 1053(b) of the Dodd-Frank 
Act becomes effective at the expiration 
of 30 days after the date of service 
pursuant to § 1081.113(d)(2), unless the 
Director agrees to stay the effectiveness 
of the order pursuant to this section. 

(b) Any party subject to a final 
decision and order, other than a consent 
order, may apply to the Director for a 
stay of all or part of that order pending 
judicial review. 

(c) A motion for stay shall state the 
reasons a stay is warranted and the facts 
relied upon, and shall include 
supporting affidavits or other sworn 
statements, and a copy of the relevant 
portions of the record. The motion shall 
address the likelihood of the movant's 
success on appeal, whether the movant 
will suffer irreparable harm if a stay is 
not granted, the degree of injury to other 
parties if a stay is granted, and why the 
stay is in the public interest. 

(d) A motion for stay shall be filed 
within 30 days of service of the order on 
the party. Any party opposing the 
motion may file a response within five 
days after receipt of the motion. The 
movant may file a reply brief, limited to 
new matters raised by the response, 
within three days after receipt of the 
response. 

(e) The commencement of 
proceedings for judicial review of a final 
decision and order of the Director does 
not, unless specifically ordered by the 
Director or a reviewing court, operate as 
a stay of any order issued by the  

Director. The Director may, in his or her 
discretion, and on such terms as he or 
she finds just, stay the effectiveness of 
all or any part of an order pending a 
final decision on a petition for judicial 
review of that order. 

Dated: June 4, 2012. 

Richard Cordray, 
Director, Bureau of ConsumerFinancial 
Protection. 
[FR Doc. 2012-14061 Filed 6-28-12; 8:45 am] 

BILLING CODE 4810—AM—P 

BUREAU OF. CONSUMER FINANCIAL 
PROTECTION 

12 CFR Part 1080 

[Docket No.: CFPB-2011-0007] 

RIN 3170—AA03 

Rules Relating to Investigations 

AGENCY: Bureau of Consumer Financial 
Protection. 
ACTION: Final rule. 

SUMMARY: After considering the public 
comments on its interim final rule for 
the Rules Relating to Investigations, the 
Bureau of Consumer Financial 
Protection (Bureau), pursuant to the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act of 2010 (Dodd- 
Frank Act), is making revisions to its 
procedures for investigations under 
section 1052 of the Dodd-Frank Act. 
DATES: The final rule is effective June 
29, 2012. 
FOR FURTHER INFORMATION CONTACT: 
Peter G. Wilson, Office of the General 
Counsel, Consumer Financial Protection 
Bureau, 1700 G Street NW., Washington, 
DC 20552, (202) 435-7585. 
SUPPLEMENTARY INFORMATION: 

I. Background 

The Dodd-Frank Wall Street Reform 
and Consumer Protection Act of 2010 
(Dodd-Frank Act) was signed into law 
on July 21, 2010. Title X of the Dodd- 
Frank Act established the Bureau of 
Consumer Financial Protection (Bureau) 
to regulate the offering and provision of 
consumer financial products or services 
under the Federal consumer financial 
laws. The Dodd-Frank Act transferred to 
the Bureau the consumer financial 
protection functions formerly carried 
out by the Federal banking agencies, as 
well as certain authorities formerly 
carried out by the Department of 
Housing and Urban Development (HUD) 
and the Federal Trade Commission 
(FTC). As required by section 1062 of 
the Dodd-Frank Act, 12 U.S.C. 5582, the 
Secretary of the Treasury selected a 
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designated transfer date and the Federal 
banking agencies' functions and 
authorities transferred to the Bureau on 
July 21, 2011. 

The Dodd-Frank Act authorizes the 
Bureau to conduct investigations to 
ascertain whether any person is or has 
been engaged in conduct that, if proved, 
would constitute a violation of any 
provision of Federal consumer financial 
law. Section 1052 of the Dodd-Frank 
Act sets forth the parameters that govern 
these investigations. 12 U.S.C. 5562. 
Section 1052 became effective 
immediately upon transfer on July 21, 
2011 and did not require rules to 
implement its provisions. On July 28, 
2011, the Bureau issued the interim 
final rule for the Rules Relating to 
Investigations (Interim Final Rule) to 
provide parties involved in Bureau 
investigations with clarification on how 
to comply with the statutory 
requirements relating to Bureau 
investigations. 

II. Summary of the Final Rule 
Consistent with section 1052 of the 

Dodd-Frank Act, the final rule for the 
Rules Relating to Investigations (Final 
Rule) describes a number of Bureau 
policies and procedures that apply in an 
investigational, nonadjudicative setting. 
Among other things, the Final Rule sets 
forth (1) the Bureau's authority to 
conduct investigations, and (2) the 
rights of persons from whom the Bureau 
seeks to compel information in 
investigations. 

Like the Interim Final Rule, the Final 
Rule is modeled on investigative 
procedures of other law enforcement 
agencies. For guidance, the Bureau 
reviewed the procedures currently used 
by the FTC, the Securities and Exchange 
Commission (SEC), and the prudential 
regulators, as well as the FTC's recently 
proposed amendments to its 
nonadjudicative procedures. In light of 
the similarities between section 1052 of 
the Dodd-Frank Act and section 20 of 
the Federal Trade Commission Act (FTC 
Act), 15 U.S.C. 41 ef seq., the Bureau 
drew most heavily from the FTC's 
nonadjudicative procedures in 
constructing the rules. 

The Final Rule lays out the Bureau's 
authority to conduct investigations 
before instituting judicial or 
administrative adjudicatory proceedings 
under Federal consumer financial law. 
The Final Rule authorizes the Director, 
the Assistant Director of the Office of 
Enforcement, and the Deputy Assistant 
Directors of the Office of Enforcement to 
issue civil investigative demands (CIDs) 
for documentary material, tangible 
things, written reports, answers to 
questions, or oral testimony. The 

demands may be enforced in district 
court by the Director, the General 
Counsel, or the Assistant Director of the 
Office of Enforcement. The Final Rule 
also details the authority of the Bureau's 
investigators to conduct investigations 
and hold investigational hearings 
pursuant to civil investigative demands 
for oral testimony. 

Furthermore, the Final Rule sets forth 
the rights of persons from whom the 
Bureau seeks to compel information in 
an investigation. Specifically, the Final 
Rule describes how such persons should 
be notified of the purpose of the 
Bureau's investigation. It also details the 
procedures for filing a petition for an 
order modifying or setting aside a CID, 
which the Director is authorized to rule 
upon. And it describes the process by 
which persons may obtain copies of or 
access to documents or testimony they 
have provided in response to a civil 
investigative demand. In addition, the 
Final Rule describes a person's right to 
counsel at investigational hearings. 

III. Legal Authority 

As noted above, section 1052 of the 
Dodd-Frank Act outlines how the 
Bureau will conduct investigations and 
describes the rights of persons from 
whom the Bureau seeks information in 
investigations. This section became 
effective immediately upon the 
designated transfer date, July 21, 2011, 
without any requirement that the 
Bureau first issue procedural rules. 
Nevertheless, the Bureau believes that 
the legislative purpose of section 1052 
will be furthered by the issuance of 
rules that specify the manner in which 
persons can comply with its provisions. 

Section 1022 of the Dodd-Frank Act 
authorizes the Director to prescribe 
rules as may be necessary or appropriate 
for the Bureau to administer and carry 
out the purposes and objectives of 
Federal consumer financial laws and to 
prevent evasion of those laws. 12 U.S.C. 
5512. The Bureau believes that the Final 
Rule will effectuate the purpose of 
section 1052 and facilitate compliance 
with Bureau investigations. 

IV. Overview of Public Comments on 
the Interim Final Rule 

After publication of the Interim Final 
Rule on July 28, 2011, the Bureau 
accepted public comments until 
September 26, 2011. During the 
comment period, the Bureau received 
seven comments. Two of the comments 
were submitted by individual 
consumers. Four trade associations and 
a mortgage company also submitted 
comments. The trade associations 
represent credit unions, banks, 
consumer credit companies, members of  

the real estate finance industry, and 
other financial institutions. 

The commenters generally support 
the Interim Final Rule. Most sections of 
the Interim Final Rule received no 
comment and are being finalized 
without change. The comments did, 
however, contain questions and 
recommendations for the Bureau. 

Several of the commenters expressed 
concern that the Interim Final Rule 
appeared to provide staff-level Bureau 
employees with unchecked authority to 
initiate investigations and issue CIDs, or 
that the Interim Final Rule otherwise 
did not provide sufficient oversight for 
particular actions. 

A number of commenters expressed 
concern about sections of the Interim 
Final Rule that relate to CIDs. One trade 
association recommended that a 
statement of "the purpose and scope" of 
a Bureau investigation—in addition to a 
notification of the nature of the conduct 
constituting the alleged violation under 
investigation and the applicable 
provisions of law—be included in CIDs. 
A commenter suggested that the Bureau 
require'a conference between CID 
recipients and the Assistant Director of 
the Office of Enforcement to negotiate 
the terms of compliance with the 
demand. Three of the trade associations 
noted concern with the statement that 
extensions of time are disfavored for 
petitions to modify or set aside CIDs. 
Two commenters questioned who 
would rule on such petitions without a 
confirmed Director. One trade 
association commented that witnesses 
should be permitted to object to 
questions demanding information 
outside of the scope of the investigation 
during an investigational hearing 
pursuant to a CID for oral testimony. 

A number of commenters expressed 
concern about maintaining the 
confidentiality of demand material, 
sharing information with other State 
and Federal agencies, and the duties of 
the custodians of those materials. For 
example, one trade association and the 
mortgage company recommended that 
investigations should remain 
confidential in all circumstances. 
Another trade association asserted that 
the Bureau is not permitted to engage in 
joint investigations with State attorneys 
general. 

The Bureau reviewed all of the 
comments on its Interim Final Rule 
thoroughly and addresses the significant 
issues they raise herein. Although most 
sections of the Interim Final Rule 
received no comment and are being 
finalized without change, the Bureau 
has made several changes to the Interim 
Final Rule based on the comments it 
received. The comments and these 



Federal Register / Vol. 77, No. 126 / Friday, June 29, 2012 / Rules and Regulations 39103 

changes are discussed in more detail in 
parts V and VI of the SUPPLEMENTARY 
INFORMATION. 

V. General Comments 
Some comments on the Interim Final 

Rule were not directed at a specific 
section but rather concerned issues of 
general applicability. The Bureau 
addresses those comments in this 
section and addresses comments related 
to specific sections of the Interim Final 
Rule in part VI. 

One commenter asked the Bureau to 
specify who would rule on petitions to 
set aside or modify CIDs while the 
Bureau lacked a Director. This 
commenter also asked who would 
review requests to the Attorney General 
under § 1080.12 for authority to 
immunize witnesses and to order them 
to testify or provide other information. 
The President appointed a Director of 
the Bureau on January 4, 2012. 
Therefore, both questions posed by this 
commenter are moot. The Director or 
any official to whom the Director has 
delegated his authority pursuant to 12 
U.S.C. 5492(b) will rule on petitions to 
set aside or modify CIDs. Furthermore, 
the Bureau has revised § 1080.12 to 
clarify that only the Director has the 
authority to request approval from the 
Attorney General for the issuance of an 
order immunizing witnesses. 

A commenter asserted that section 
1052(c)(1) of the Dodd-Frank Act 
prohibits the Bureau from issuing CIDs 
after the institution of any proceedings 
under Federal consumer financial laws, 
including proceedings initiated by a 
State or a private party. The commenter 
argued that a CID should be 
accompanied by a certification that the 
demand will have no bearing on any 
ongoing proceeding. Section 1052(c)(1) 
provides, in relevant part, that "the 
Bureau may, before the institution of 
any proceedings under the Federal 
consumer financial law, issue in 
writing, and cause to be served upon 
such person, a civil investigative 
demand." The language "before the 
institution of any proceeding under 
Federal consumer financial law" refers 
to the institution of proceedings by the 
Bureau. It does not limit the Bureau's 
authority to issue CIDs based upon the 
commencement of a proceeding by other 
parties. 

Another commenter requested that 
the Bureau exempt all credit unions 
from Bureau investigations. The Bureau 
believes that granting an exemption 
from the Bureau's enforcement authority 
through the Final Rule would be 
inappropriate and that there is an 
insufficient record to support such an 
exemption. 

A commenter recommended that 
covered persons be allowed to recover 
attorneys' fees and costs incurred by 
defending against an investigation that 
is shown to be without merit. The Dodd- 
Frank Act does not provide the right to 
recover fees and costs by defending 
against an investigation. Further, as 
explained below, the Bureau believes 
that the procedures for petitioning to 
modify or set aside a CID set forth in 
§ 1080.6(d) of the Interim Final Rule 
(now 1080.6(e) of the Final Rule) 
provide sufficient protections to a 
recipient of a demand it believes lacks 
merit. 

VI. Section-by-Section Sunnnary 

Section 1080.1 Scope 

This section describes the scope of the 
Interim Final Rule. It makes clear that 
these rules only apply to investigations 
under section 1052 of the Dodd-Frank 
Act. The Bureau received no comment 
on § 1080.1 of the Interim Final Rule 
and is adopting it as the Final Rule 
without change. 

Section 1080.2 Definitions 

This section of the Interim Final Rule 
defines several terms used throughout 
the rules. Many of these definitions also 
may be found in section 1051 of the 
Dodd-Frank Act. 

A commenter questioned the breadth 
of the definition of the term "Assistant 
Director of the Division of 
Enforcement." The commenter argued 
that because that term was defined to 
include "any Bureau employee to whom 
the Assistant Director of the Division of 
Enforcement has delegated authority to 
act under this part," the Interim Final 
Rule could give Bureau employees 
inappropriately broad authority to take 
certain actions, such as issuing CIDs. 

The Bureau has revised the Final Rule 
in response to these comments. The 
Final Rule identifies those with 
authority to take particular actions 
under each section of the Final Rule. 
Sections 1080.4 (initiating and 
conducting investigations) and 1080.6 
(civil investigative demands) of the 
F.inal Rule clarify that the authority to 
initiate investigations and issue CIDs 
cannot be delegated by the identified 
officials. The Final Rule also changes 
the defined term "Division of 
Enforcement" to "Office of 
Enforcement" to reflect the Bureau's 
current organizational structure. 

Section 1080.3 Policy as to Private 
Con troversies 

This section of the Interim Final Rule 
states the Bureau's policy of pursuing 
investigations that are in the public  

interest. Section 1080.3 is consistent 
with the Bureau's mission to protect 
consumers by investigating potential 
violations of Federal consumer financial 
law. The Bureau received no comments 
on § 1080.3 of the Interim Final Rule 
and is adopting it as the Final Rule 
without change. 

Section 1080.4 Initiating and 
Conducting Investigations 

This section of the Interim Final Rule 
explains that Bureau investigators are 
authorized to conduct investigations 
pursuant to section 1052 of the Dodd- 
Frank Act. 

A commenter observed that this 
section of the Interim Final Rule did not 
explicitly provide a procedure for senior 
agency officials to authorize the opening 
of an investigation. The commenter 
argued that only senior agency officials 
should decide whether to initiate 
investigations. The commenter 
questioned whether staff-level 
employees could open investigations 
and issue CIDs without sufficient 
supervision, and noted that the FTC's 
analogous rule specifically lists the 
senior officials to whom the 
Commission has delegated, without 
power of redelegation, the authority to 
initiate investigations. 

A commenter also expressed concern 
that the FTC's analogous rule explicitly 
provides that FTC investigators must 
comply with the laws of the United 
States and FTC regulations. According 
to the commenter, such language is 
necessary to ensure that the Bureau 
complies with the Right to Financial 
Privacy Act (RFPA) to the extent that 
statute applies to the Bureau. The 
commenter also believes that this 
language is needed to guard against 
investigations undertaken for what the 
commenter characterized as the 
impermissible purpose of aiding State 
attorneys general or State regulators. 
The commenter suggested that the 
Bureau add a statement to this section 
of the Interim Final Rule similar to the 
FTC's rule requiring compliance with 
Federal law and agency regulations. 

The Final Rule clarifies that only the 
Assistant Director or any Deputy 
Assistant Director of the Office of 
Enforcement has the authority to initiate 
investigations. The Bureau has 
significant discretion to determine 
whether and when to open an 
investigation, and the public benefits 
from a process whereby the Bureau can 
open and close investigations 
efficiently. But the Bureau did not 
intend its rules to be interpreted so 
broadly as to suggest that any staff-level 
employee could unilaterally open an 
investigation or issue a CID. The Final 
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Rule also provides that Bureau 
investigators will perform their duties in 
accordance with Federal law and 
Bureau regulations. 

Section 1080.5 Notification of Purpose 
This section of the Interim Final Rule 

specifies that a person compelled to 
provide information to the Bureau or to 
testify in an investigational hearing 
must be advised of the nature of the 
conduct constituting the alleged 
violation under investigation and the 
applicable provisions of law. This 
section of the Interim Final Rule 
implements the requirements for CIDs 
described in section 1052(c)(2) of the 
Dodd-Frank Act. 

Commenters noted that although the 
Dodd-Frank Act and the FTC Act both 
require CIDs to state "the nature of the 
conduct constituting the alleged 
violation which is under investigation 
and the provision of law applicable to 
such violation," the two agencies' 
implementing regulations on this topic 
differ. Both agencies' regulations require 
a statement of the nature of the conduct 
at issue and the relevant provisions of 
law, but the FTC rule also requires that 
the recipient of the CID be advised of 
"the purpose and scope" of the 
investigation. Commenters argued that 
the Bureau should add this phrase to its 
rule because excluding it would lead to 
requests for materials outside the scope 
of an investigation. One commenter 
argued that only senior agency officials 
should authorize investigations to 
ensure that CIDs are relevant to the 
purpose and scope of the Bureau's 
investigations. 

The language in § 1080.5 of the 
Interim Final Rule mirrors the language 
of the Dodd-Frank Act, which provides 
that "[e]ach civil investigative demand 
shall state the nature of the conduct 
constituting the alleged violation which 
is under investigation and the provision 
of law applicable to such violation." 
The Bureau believes that the 
information covered by this statutory 
language provides sufficient notice to 
recipients of CIDs. As discussed above, 
§ 1080.4 (initiating and conducting 
investigations) of the Final Rule limits 
the authority to open investigations to 
the Assistant Director or any Deputy 
Assistant Director of the Office of 
Enforcement. Similarly, § 1080.6 of the 
Final Rule (civil investigative demands) 
limits the authority to issue CIDs to the 
Director of the Bureau, the Assistant 
Director of the Office of Enforcement, 
and the Deputy Assistant Directors of 
the Office of Enforcement. Thus, one of 
these identified officials will review and 
approve the initiation of all 
investigations and the issuance of all  

CIDs. In addition, to the extent 
recipients of CIDs consider the demands 
to be for an unauthorized purpose or 
outside the scope of the investigation, 
they will have an opportunity to 
negotiate the terms of compliance 
pursuant to § 1080.6(c) of the Interim 
Final Rule (now § 1080.6(d) of the Final 
Rule) or to petition to set aside or 
modify the demand pursuant to 
§ 1080.6(d) of the Interim Final Rule 
(now § 1080.6(e) of the Final Rule). 

The Bureau therefore adopts this 
section of the Interim Final Rule as the 
Final Rule without change. 

Section 1080.6 Civillnvestigative 
Demands 

This section of the Interim Final Rule 
lays out the Bureau's procedures for 
issuing CIDs. It authorizes the Assistant 
Director of the Office of Enforcement to 
issue CIDs for documentary material, 
tangible things, written reports, answers 
to questions, and oral testimony. This 
section of the Interim Final Rule details 
the information that must be included 
in CIDs and the requirement that 
responses be made under a sworn 
certificate. Section 1080.6 of the Interim 
Final Rule also authorizes the Assistant 
Director of the Office of Enforcement to 
negotiate and approve the terms of 
compliance with CIDs and grant 
extensions for good cause. Finally, this 
section of the Interim Final Rule 
describes the procedures for seeking an 
order to modify or set aside a CID, 
which the Director is authorized to rule 
upon. 

One commenter argued that 
§ 1080.6(a) permits almost any Bureau 
employee to issue CIDs without 
sufficient supervision. The commenter 
stated that this lack of oversight is 
problematic and does not reflect 
Congress' intent when it enacted the 
Act. 

Section 1080.6(a) of the Final Rule 
limits the authority to issue CIDs to the 
Director, the Assistant Director of the 
Office of Enforcement, and the Deputy 
Assistant Directors of the Office of 
Enforcement. This change to the Final 
Rule balances the efficiency of the 
Bureau's investigative process with 
appropriate supervision and oversight. 

A commenter suggested that the 
Bureau require a conference between 
the CID recipient and the Assistant 
Director of the Office of Enforcement 
within ten days of service of the CID to 
negotiate and approve the terms of 
compliance. The commenter envisioned 
a conference analogous to a discovery 
planning conference under the Federal 
Rules of Civil Procedure, during which 
the parties could discuss requests for 
information, appropriate limitations on  

the scope of requests, issues related to 
electronically stored information (ESI), 
issues related to privilege and 
confidential information, and a 
reasonable time for compliance. The 
commenter stated that this type of 
conference would better ensure prompt 
and efficient production of material and 
information related to the investigation. 

The Bureau agrees that a conference 
between the parties within ten calendar 
days of serving a CID is likely to 
improve the efficiency of investigations, 
and § 1080.6(c) of the Final Rule 
provides for such a conference. The 
Final Rule does not, however, adopt the 
suggestion that the Assistant Director of 
the Office of Enforcement preside over 
all such conferences. 

Several commenters also noted 
concern with the statement in 
§ 1080.6(d) of the Interim Final Rule 
disfavoring extensions of time for 
petitioning for an order modifying or 
setting aside CIDs. One commenter 
argued that the 20-day period to file 
petitions, for which extensions of time 
are disfavored, is inconsistent with the 
"reasonable" period of time for 
compliance with the CID set forth in 
§ 1080.6(a). The commenter also argued 
that this timeframe leaves a short period 
for the CID recipient to decide which 
documents are privileged or otherwise 
protected and to file a petition 
articulating privilege and scope 
objections. Another commenter noted 
that the analogous FTC rules do not 
include a provision disfavoring 
extensions for petitions to modify or set 
aside a CID. These commenters 
recommended that the Bureau delete the 
sentence related to disfavoring 
extensions. One commenter 
recommended that the rules be 
corrected to provide an independent 
review if a covered person believes a 
CID is without merit. 

Like the Interim Final Rule, the Final 
Rule includes a provision disfavoring 
extensions of time for petitions to 
modify or set aside a CID. The Bureau 
believes its policy of disfavoring 
extensions is appropriate in light of its 
significant interest in promoting an 
efficient process for seeking materials 
through CIDs. By disfavoring 
extensions, the Bureau means to prompt 
recipients to decide within 20 days 
whether they intend to comply with the 
CID. The Final Rule also clarifies that 
this 20-day period should be computed 
with calendar days. 

The Bureau notes that § 1080.6(d) of 
the Interim Final Rule (now § 1080.6(e) 
of the Final Rule) only provides the due 
date for a petition for an order 
modifying or setting aside a CID. It does 
not require recipients to comply fully 
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with CIDs within 20 days. In addition, 
the Final Rule provides several options 
to recipients of CIDs that need 
additional time to respond. For 
example, the recipient may negotiate for 
a reasonable extension of time for 
compliance or a rolling document 
production schedule pursuant to . 
§ 1080.6(c) of the Interim Final Rule 
(now § 1080.6(d) of the Final Rule). 

Section 1080.6(e) of the Final Rule 
clarifies that recipients of CIDs should 
not assert claims of privilege through a 
petition for an order modifying or 
setting aside a CID. Instead, when 
privilege is the only basis for 
withholding particular materials, they 
should utilize the procedures set forth 
in § 1080.8 (withholding requested 
material) of the Final Rule. Section 
1080.6(e) of the Final Rule also lays out 
the authority of Bureau investigators to 
provide to the Director a reply to a 
petition seeking an order modifying or 
setting aside a CID. Specifically, the 
Final Rule states that Bureau 
investigators may provide the Director 
with a statement setting forth any 
factual and legal responses to a petition. 
The Bureau will not make these 
statements or any other internal 
deliberations part of the Bureau's public 
records. Section 1080.6(g) of the Final 
Rule clarifies that the Bureau, however, 
will make publicly available both the 
petition and the Director's order in 
response. Section 1080.6(g) of the Final 
Rule also clarifies that if a CID recipient 
wants to prevent the Director from 
making the petition public, any showing 
of good cause must be made no later 
than the time the petition is filed. The 
Final Rule also adds a provision 
clarifying how the Bureau will serve the 
petitioner with the Director's order. 

Finally, the Bureau believes the 
procedures for petitions to modify or set 
aside a CID set forth in the Final Rule 
adequately protect a covered person 
who believes a CID is without merit, 
and that an additional independent 
review is unnecessary. 

Section 1080.7 Investigational 
Hearings 

This section of the Interim Final Rule 
describes the procedures for 
investigational hearings initiated 
pursuant to a CID for oral testimony. It 
also lays out the roles and 
responsibilities of the Bureau 
investigator conducting the 
investigational hearing, which include 
excluding unauthorized persons from 
the hearing room and ensuring that the 
investigational hearing is transcribed, 
the witness is duly sworn, the transcript 
is a true record of the testimony, and the  

transcript is provided to the designated 
custodian. 

A commenter argued that the Bureau 
is not authorized to conduct joint 
investigations with State attorneys 
general under the Dodd-Frank Act and, 
correspondingly, State attorneys general 
cannot attend an investigational hearing 
as a representative of an agency with 
whom the Bureau is conducting a joint 
investigation. The commenter argued 
that Congress distinguished between 
State attorneys general and State 
regulatory agencies in section 1042 of 
the Dodd-Frank Act and that State 
attorneys general are therefore not 
"agencies" with whom the Bureau can 
partner. The commenter also asserted 
that the Bureau cannot share a copy of 
the transcript of an investigational 
hearing with another agency without the 
consent of the witness. 

Another commenter argued that 
representatives of agencies with which 
the Bureau is conducting a joint 
investigation may be present at an 
investigational hearing only with the 
witness's consent. This commenter 
stated that the Bureau should recognize 
in the rules that a witness who does not 
consent to the presence of a 
representative of another agency at an 
investigational hearing should not be 
presumed guilty. 

The Dodd-Frank Act states that the 
Bureau "may engage in joint 
investigations and requests for 
information, as authorized under this 
title." This statutory language permits 
the Bureau to engage in joint 
investigations with State or Federal law 
enforcement agencies, including State 
attorneys general, with jurisdiction that 
overlaps with the Bureau's. The 
Bureau's disclosure rules also permit 
the Bureau to share certain confidential 
information, including investigational 
hearing transcripts, with Federal or 
State agencies to the extent the 
disclosure is relevant to the exercise of 
an agency's statutory or regulatory 
authority. See 12 CFR 1070.43(b). In 
addition, neither the Dodd-Frank Act 
nor the rules require the consent of the 
witness to permit a representative of an 
agency with which the Bureau is 
conducting a joint investigation to be 
present at the hearing. Consent is 
required only when people other than 
those listed in the rule are included. 

Thus, the Bureau adopts § 1080.7 of 
the Interim Final Rule as the Final Rule 
without change. 

Section 1080.8 WithholdingRequested 
Material 

This section of the Interim Final Rule 
describes the procedures that apply 
when persons withhold material  

responsive to a CID. It requires the 
recipient of the CID to assert a privilege 
by the production date and, if so 
directed in the CID, also to submit a 
detailed schedule of the items withheld. 
Section 1080.8 also sets forth the 
procedures for handling the disclosure 
of privileged or protected information oi 
communications. 

The Bureau received no comment on 
§ 1080.8 of the Interim Final Rule and 
is adopting it as the Final Rule without 
substantive change. 

Section 1080.9 Rights of Witnesses in 
Investigations 

This section of the Interim Final Rule 
describes the rights of persons 
compelled to submit information or 
provide testimony in an investigation. It 
details the procedures for obtaining a 
copy of submitted documents or a copy 
of or access to a transcript of the 
person's testimony. This section of the 
Interim Final Rule also describes a 
witness's right to make changes to his or 
her transcript and the rules for signing 
the transcript. 

Section 1080.9 of the Interim Final 
Rule lays out a person's right to counsel 
at an investigational hearing and 
describes his or her counsel's right to 
advise the witness as to any question 
posed for which an objection may 
properly be made. It also describes the 
witness's or counsel's rights to object to 
questions or requests that the witness is 
privileged to refuse to answer. This 
section of the Interim Final Rule states 
that counsel for the witness may not 
otherwise object to questions or 
interrupt the examination to make 
statements on the record but may 
request that the witness have an 
opportunity to clarify any of his or her 
answers. Finally, this section of the 
Interim Final Rule authorizes the 
Bureau investigator to take all necessary 
action during the course of the hearing 
to avoid delay and to prevent or restrain 
disorderly, dilatory, obstructionist, or 
contumacious conduct, or 
contemptuous language. 

A commenter noted that under the 
Interim Final Rule witnesses could not 
object during an investigational hearing 
on the ground that a question was 
outside the scope of the investigation. 
The commenter argued that a covered 
person's inability to raise such 
objections might allow "a fishing 
expedition." The commenter 
recommended amending § 1080.9(b) to 
allow objections based on scope. 

Section 1052(c)(13)(D)(iii) of the 
Dodd-Frank Act states, in relevant part: 

[aln objection may properly be made, 
received, and entered upon the record when 
it is claimed that such person is entitled to 
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refuse to answer the question on grounds of 
any constitutional or other legal right or 
privilege, including the privilege against self- 
incrimination, but the person shall not 
otherwise object to or refuse to answer any 
question, and such person or attorney shall 
not otherwise interrupt the oral examination. 
Thus, to the extent the scope objection 
was grounded in a witness's 
constitutional or other legal right, it 
would be a proper objection. 

The Final Rule clarifies that counsel 
may confer with a witness while a 
question is pending or instruct a witness 
not to answer a question only if an 
objection based on privilege or work 
product may properly be made. The 
Final Rule also describes counsel's 
limited ability to make additional 
objections based on other constitutional 
or legal rights. The Final Rule provides 
that if an attorney has refused to comply 
with his or her obligations in the rules 
of this part, or has allegedly engaged in 
disorderly, dilatory, obstructionist, or 
contumacious conduct, or 
contemptuous language during an 
investigational hearing, the Bureau may 
take further action, including action to 
suspend or disbar the attorney from 
further participation in the investigation 
or further practice before the Bureau 
pursuant to 12 CFR 1081.107(c). The 
Final Rule also includes other 
nonsubstantive changes, including 
clarifying that the 30-day period that the 
witness has to sign and submit his or 
her transcript should be computed using 
calendar days. 

Section 1080.10 Noncompliance With 
Civil Investigative Demands 

This section of the Interim Final Rule 
authorizes the Director, the Assistant 
Director of the Office of Enforcement, 
and the General Counsel to initiate an 
action to enforce a CID in connection 
with the failure or refusal of a person to 
comply with, or to obey, a CID. In 
addition, they are authorized to seek 
civil contempt or other appropriate 
relief in cases where a court order 
enforcing a CID has been violated. 

The Bureau received no comment on 
§ 1080.10 of the Interim Final Rule and 
is adopting it as the Final Rule without 
substantive change. 

Section 1080.11 Disposition 
This section of the Interim Final Rule 

explains that an enforcement action may 
be instituted in Federal or State court or 
through administrative proceedings 
when warranted by the facts disclosed 
by an investigation. It further provides 
that the Bureau may refer investigations 
to appropriate Federal, State, or foreign 
government agencies as appropriate. 
This section of the Interim Final Rule  

also authorizes the Assistant Director of 
the Office of Enforcement to close the 
investigation when the facts of an 
investigation indicate an enforcement 
action is not necessary or warranted in 
the public interest. 

One commenter indicated that the 
Bureau's authority to refer 
investigations to other law enforcement 
agencies should be limited to 
circumstances when it is expressly 
authorized to do so by the Dodd-Frank 
Act, an enumerated consumer financial 
law, or other Federal law, because of 
potential risks to the confidentiality of 
the investigatory files. 

The Bureau's ability to refer matters to 
appropriate law enforcement agencies is 
inherent in the Bureau's authority and 
is a corollary to the Bureau's statutorily 
recognized ability to conduct joint 
investigations. The documentary 
materials and tangible things obtained 
by the Bureau pursuant to a CID are 
subject to the requirements and 
procedures relating to disclosure of 
records and information in part 1070 of 
this title. These procedures for sharing 
information with law enforcement 
agencies provide significant and 
sufficient protections for these 
materials. 

The Bureau has amended § 1080.11 to 
clarify that the Assistant Director and 
any Deputy Assistant Director of the 
Office of Enforcement are authorized to 
close investigations. 

The Bureau adopts § 1080.11 of the 
Interim Final Rule with the changes 
discussed above. 

Section 1080.12 Orders Requiring 
Witnesses To Testify or Provide Other 
Information and Grantinglmmunity 

This section of the Interim Final Rule 
authorizes the Assistant Director of the 
Office of Enforcement to request 
approval from the Attorney General for 
the issuance of an order requiring a 
witness to testify or provide other 
information and granting immunity 
under 18 U.S.C. 6004. The Interim Final 
Rule also sets forth the Bureau's right to 
review the exercise of these functions 
and states that the Bureau will entertain 
an appeal from an order requiring a 
witness to testify or provide other 
information only upon a showing that a 
substantial question is involved, the 
determination of which is essential to, 
serve the interests of justice. Finally, 
this section of the Interim Final Rule 
describes the applicable rules and time 
limits for such appeals. 

A commenter questioned whether this 
section of the Interim Final Rule would 
permit any Bureau employee to request 
that the Attorney General approve the 
issuance of an order granting immunity  

under 18 U.S.C. 6004 and requiring a 
witness to testify or provide 
information. The commenter noted that 
the Dodd-Frank Act authorizes the 
Bureau, with the Attorney General's 
permission, to compel a witness to 
testify under 18 U.S.C. 6004 if the 
witness invokes his or her privilege 
against self-incrimination. The 
commenter argued that this section 
should delegate the authority to seek 
permission to compel testimony to a 
specific individual to provide 
accountability and ensure that 
information is not disclosed to the 
Attorney General in a manner that 
violates the Right to Financial Privacy 
Act. The commenter noted that the 
FTC's analogous rule specifically lists 
the senior agency officials who are 
authorized to make such requests to the 
Attorney General, and identifies a 
liaison officer through whom such 
requests must be made. The commenter 
also suggested that § 1080.12(b) of the 
Interim Final Rule, which provides that 
the Assistant Director's exercise of this 
authority is subject to review by "the 
Bureau," specify who will conduct this 
review. 

The Final Rule provides that only the 
Director of the Bureau has the authority 
to request approval from the Attorney 
General for the issuance of an order 
requiring a witness to testify or provide 
other information and granting 
immunity under 18 U.S.C. 6004. This 
change addresses the concern that 
requests for witness immunity would be 
made without oversight. Limiting this 
authority to the Director provides 
sufficient accountability. 

Section 1080.13 Custodians 
This section of the Interim Final Rule 

describes the procedures for designating 
a custodian and deputy custodian for 
material produced pursuant to a CID in 
an investigation. It also states that these 
materials are for the official use of the 
Bureau, but, upon notice to the 
custodian, must be made available for 
examination during regular office hours 
by the person who produced them. 

A commenter suggested that the 
Bureau should detail the particular 
duties of custodians designated under 
this section and that, without an 
enumerated list of duties, the custodian 
would not have any responsibilities 
regarding CID materials. The commenter 
noted that the FTC Act requires the 
custodian to take specific actions, while 
the Dodd-Frank Act does not. The 
commenter suggested specifying a series 
of custodial duties, including (1) taking 
and maintaining custody of all materials 
submitted pursuant to CIDs or 
subpoenas that the Bureau issues, 
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including transcripts of oral testimony 
taken by the Bureau; (2) maintaining 
confidentiality of those materials as 
required by applicable law; (3) 
providing the materials to either House 
of Congress upon request, after ten days 
notice to the party that owns or 
submitted the materials; (4) producing 
any materials as required by a court of 
competent jurisdiction; and (5) 
complying at all times with the Trade 
Secrets Act. 

Section 1052 of the Dodd-Frank Act 
sets forth the duties of the Bureau's 
custodian. Sections 1052(c)(3) through 
(c)(6) of the Dodd-Frank Act give the 
custodian responsibility for receiving 
documentary material, tangible things, 
written reports, answers to questions, 
and transcripts of oral testimony given 
by any person in compliance with any 
CID. Section 1052(d) of the Dodd-Frank 
Act, as well as the Bureau's Rules for 
Disclosure of Records and Information 
in part 1070 of this title, outline the 
requirements for the confidential 
treatment of demand material. Section 
1052(g) addresses custodial control and 
provides that a person may file, in the 
district court of the United States for the 
judicial district within which the office 
of the custodian is situated, a petition 
for an order of such court requiring the 
performance by the custodian of any 
duty imposed upon him by section 1052 
of the Dodd-Frank Act or by Bureau 
rule. These duties and obligations do 
not require additional clarification by 
rule. 

The Final Rule clarifies that the 
custodian has the powers and duties of 
both section 1052 of the Dodd-Frank Act 
and 12 CFR 1070.3. 

The Bureau adopts § 1080.13 of the 
Interim Final Rule with the changes 
discussed above. 

Section 1080.14 Confidential 
Treatment of Demand Material and 
Non-Public Nature of Investigations 

Section 1080.14 of the Interim Final 
Rule explains that documentary 
materials, written reports, answers to 
questions, tangible things, or transcripts 
of oral testimony received by the Bureau 
in any form or format pursuant to a CID 
are subject to the requirements and 
procedures relating to disclosure of 
records and information in part 1070 of 
this title. This section of the Interim 
Final Rule also states that investigations 
generally are non-public. A Bureau 
investigator may disclose the existence 
of an investigation to the extent 
necessary to advance the investigation. 

A commenter recommended that the 
Bureau revise this section to mandate 
that Bureau investigations remain 
confidential. The commenter noted the  

potential reputation risk to an entity if 
an investigation is disclosed to the 
public. In addition, the commenter 
argued that failing to conduct 
investigations confidentially will 
increase litigation risk. One commenter 
recommended that the Bureau issue a 
public absolution of a company if the 
Bureau does not maintain the 
confidentiality of an investigation. 

Section 1080.14 of the Interim Final 
Rule provides that investigations 
generally will not be disclosed to the 
public, but permits Bureau investigators 
to disclose the existence of an 
investigation when necessary to 
advance lhe investigation. The Interim 
Final Rule does not contemplate 
publicizing an investigation, but rather 
disclosing the existence of the 
investigation to, for example, a potential 
witness or third party with potentially 
relevant information when doing so is 
necessary to advance the investigation. 
This limited exception sufficiently 
balances the concerns expressed by the 
commenter with the Bureau's need to 
obtain information efficiently. 

Thus, the Bureau adopts § 1080.14 of 
the Interim Final Rule as the Final Rule 
without change. 

VII. Section 1022(b)(2) Provisions 
In developing the Final Rule, the 

Bureau has considered the potential 
benefits, costs, and impacts, and has 
consulted or offered to consult with the 
prudential regulators, HUD, the SEC, the 
Department of Justice, and the FTC, 
including with regard to consistency 
with any prudential, market, or systemic 
objectives administered by such 
agencies.l 

The Final Rule neither imposes any 
obligations on consumers nor is 
expected to have any appreciable 
impact on their access to consumer 
financial products or services. Rather, 
the Final Rule provides a clear, efficient 
mechanism for investigating compliance 
with the Federal consumer financial 
laws, which benefits consumers by 
creating a systematic process to protect 
them from unlawful behavior. 

I  Section 1022(b)(2)(A) of the Dodd-Frank Act 
addresses the consideration of the potential benefits 
and costs of regulation to consumers and covered 
persons, including the potential reduction of access 
by consumers to consumer financial products or 
services; the irnpact on depository institutions and 
credit unions with $lo billion or less in total assets 
as described in section 1026 of the Dodd-Frank Act; 
and the impact on consumers in rural areas. Section 
1022(b)(2)(B) addresses consultation between the 
Bureau and otlier Federal agencies during the 
rulemaking process. The manner and extent to 
which these provisions apply to procedural rules 
and benefits, costs and impacts that are compelled 
by statutory changes ratherthan discretionary 
Bureau action is unclear. Nevertheless, to inform 
this rulemaking more fully, the Bureau performed 
the described analyses and consultations. 

The Final Rule imposes certain 
obligations on covered persons who 
receive CIDs in Bureau investigations. 
Specifically, as described above, the 
Final Rule sets forth the process for 
complying with or objecting to CIDs for 
documentary material, tangible things, 
written reports or answers to questions, 
and oral testimony. Most obligations in 
the Final Rule stem from express 
language in the Dodd-Frank Act and do 
not impose additional burdens on 
covered persons. 

To the extent that the Final Rule 
includes provisions not expressly 
required by statute, these provisions 
benefit covered persons by providing 
clarity and certainty. In addition, the 
Final Rule vests the Bureau with 
discretion to modify CIDs or extend the 
time for compliance for good cause. 
This flexibility benefits covered persons 
by enabling the Bureau to assess the cost 
of compliance with a civil investigative 
demand in a particular circumstance 
and take appropriate steps to mitigate 
any unreasonable compliance burden. 

Moreover, because the Final Rule is 
largely based on section 20 of the FTC 
Act and its corresponding regulations, it 
should present an existing, stable model 
of investigatory procedures to covered 
persons. This likely familiarity to 
covered persons should further reduce 
the compliance costs for covered 
persons. 

The Final Rule provides that requests 
for extensions of time to file petitions to 
modify or set aside CIDs are disfavored. 
This may impose a burden on covered 
entities in some cases, but it may also 
lead to a more expeditious resolution of 
matters, reducing uncertainty. 
Furthermore, the Final Rule has no 
unique impact on insured depository 
institutions or insured credit unions 
with less than $10 billion in assets as 
described in section 1026(a) of the 
Dodd-Frank Act. Nor does the Final 
Rule have a unique impact on rural 
consumers. 

A commenter suggested that the 
Bureau conduct a nonpublic study of 
the impact of complying with a CID on 
the entities who have been subjected to 
them by other agencies, with specific 
focus on those that were found not to 
have violated the law. As the 
commenter implicitly recognizes, such 
data does not currently exist and thus 
was not reasonably available to the 
Bureau in finalizing the Interim Final 
Rule. Moreover, as explained above, 
most of the costs associated with 
complying with a CID result from the 
Dodd-Frank Act, which authorizes the 
Bureau to issue such demands. 

A commenter asserted that 
disfavoring extensions of petitions to 
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modify or set aside CIDs will require the 
recipient to conduct a full review of the 
demanded material within the normal 
20-day period in order to comply with 
the deadline for filing a petition. Under 
the Final Rule, recipients of a CID are 
not required to comply fully within 
twenty days; rather, they are required 
simply to decide whether they will 
comply with the demand at all. The 
Assistant Director of the Office of 
Enforcement and the Deputy Assistant 
Directors of the Office of Enforcement 
have the discretion to negotiate and 
approve the terms of satisfactory 
compliance with CIDs and, for good 
cause shown, may extend the time 
prescribed for compliance. Thus, the 
Final Rule provides reasonable steps to 
mitigate compliance burden while 
simultaneously protecting the Bureau's 
law enforcement interests. 

Another commenter stated that the 
four interim final rules that the Bureau 
promulgated together on July 28, 2011 
failed to satisfy the rulemaking 
requirements under section 1022 of the 
Dodd-Frank Act. Specifically, the 
commenter stated that "the CFPB's 
analysis of the costs and benefits of its 
rules does not recognize the significant 
costs the CFPB imposes on covered 
persons." The Bureau believes that it 
appropriately considered the benefits, 
costs, and impacts of the Interim Final 
Rule pursuant to section 1022. Notably, 
the commenter did not identify any 
specific costs to covered persons that 
are not discussed in Part C of the 
SUPPLEMENTARY INFORMATION to the 
Interim Final Rule. 

VIII. Procedural Requirements 

As noted in publishing the Interim 
Final Rule, under the Administrative 
Procedure Act, 5 U.S.C. 553(b), notice 
and comment is not required for rules 
of agency organization, procedure, or 
practice. As discussed in the preamble 
to the Interim Final Rule, the Bureau 
confirms its finding that this is a 
procedural rule for which notice and 
comment is not required. In addition, 
because the Final Rule relates solely to 
agency procedure and practice, it is not 
subject to the 30-day delayed effective 
date for substantive rules under section 
553(d) of the Administrative Procedure 
Act, 5 U.S.C. 551 et seq. Because no 
notice of proposed rulemaking is 
required, the requirements of the 
Regulatory Flexibility Act, 5 U.S.C. 
601(2) do not apply. Finally, the Bureau 
has determined that this Final Rule does 
not impose any new recordkeeping, 
reporting, or disclosure requirements on 
covered entities or members of the 
public that would be collections of  

information requiring approval under 44 
U.S.C. 3501. et seq. 

List of Subjects in 12 CFR Part 1080 

Administrative practice and 
procedure, Banking, Banks, Consumer 
protection, Credit, Credit unions, 
Investigations, Law enforcement, 
National banks, Savings associations, 
Trade practices. 

For the reasons set forth in the 
preamble, the Bureau of Consumer 
Financial Protection revises part 1080 to 
Chapter X in Title 12 of the Code of 
Federal Regulations to read as follows: 

PART 1080—RULES RELATING TO 
INVESTIGATIONS 

Sec. 
1080.1 Scope. 
1080.2 Definitions. 
1080.3 Policy as to private controversies. 
1080.4 Initiating and conducting 

investigations. 
1080.5 Notification of purpose. 
1080.6 Civil investigative demands. 
1080.7 Investigational hearings. 
1080.8 Withholding requested material. 
1080.9 Rights of witnesses in investigations. 
1080.10 Noncompliance with civil 

investigative demands. 
1080.11 Disposition. 
1080.12 Orders requiring witnesses to 

testify or provide other information and 
granting immunity. 

1080.13 Custodians. 
1080.14 Confidential treatment of demand 

material and non-public nature of 
investigations. 

Authority: Pub. L. 111-203, Title X, 12 
U.S.C. 5481 et seq. 

§ 1080.1 Scope. 

The rules of this part apply to Bureau 
investigations conducted pursuant to 
section 1052 of the Dodd-Frank Act, 12 
U.S.C. 5562. 

§ 1080.2 Definitions. 
For the purposes of this part, unless 

explicitly stated to the contrary: 
Bureau means the Bureau of 

Consumer Financial Protection. 
Bureau investigation means any 

inquiry conducted by a Bureau 
investigator for the purpose of 
ascertaining whether any person is or 
has been engaged in any conduct that is 
a violation. 

Bureau investigatormeans any 
attorney or investigator employed by the 
Bureau who is charged with the duty of 
enforcing or carrying into effect any 
Federal consumer financial law. 

Custodian means the custodian or any 
deputy custodian designated by the 
Bureau for the purpose of maintaining 
custody of information produced 
pursuant to this part. 

Director means the Director of the 
Bureau or a person authorized to  

perform the functions of the Director in 
accordance with the law. 

Documentarymaterial means the 
original or any copy of any book, 
document, record, report, 
memorandum, paper, communication, 
tabulation, chart, log, electronic file, or 
other data or data compilation stored in 
any medium, including electronically 
stored information. 

Dodd-Frank Act means the Dodd- 
Frank Wall Street Reform and Consumer 
Financial Protection Act of 2010, as 
amended, Public Law 111-203 (July 21, 
2010), Title X, codified at 12 U.S.C. 
5481 et seq. 

Electronicallystored information (ESI) 
means any information stored in any 
electronic medium from which 
information can be obtained either 
directly or, if necessary, after translation 
by the responding party into a 
reasonably usable form. 

Office of Enforcementmeans the 
office of the Bureau responsible for 
enforcement of Federal consumer 
financial law. 

Person means an individual, 
partnership, company, corporation, 
association (incorporated or 
unincorporated), trust, estate, 
cooperative organization, or other 
entity. 

Violation means any act or omission 
that, if proved, would constitute a 
violation of any provision of Federal 
consumer financial law. 

§ 1080.3 Policy as to private controversies. 
The Bureau shall act only in the 

public interest and will not initiate an 
investigation or take other enforcement 
action when the alleged violation is 
merely a matter of private controversy 
and does not tend to affect adversely the 
public interest. 

§1080.4 Initiating and conducting 
investigations. 

The Assistant Director of the Office of 
Enforcement and the Deputy Assistant 
Directors of the Office of Enforcement 
have the nondelegable authority to 
initiate investigations. Bureau 
investigations are conducted by Bureau 
investigators designated and duly 
authorized under section 1052 of the 
Dodd-Frank Act, 12 U.S.C. 5562, to 
conduct such investigations. Bureau 
investigators are authorized to exercise 
and perform their duties in accordance 
with the laws of the United States and 
the regulations of the Bureau. 

§ 1080.5 Notification of purpose. 
Any person compelled to furnish 

documentary material, tangible things, 
written reports or answers to questions, 
oral testimony, or any combination of 
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such material, answers, or testimony to 
the Bureau shall be advised of the 
nature of the conduct constituting the 
alleged violation that is under 
investigation and the provisions of law 
applicable to such violation. 

§ 1080.6 Civil investigative demands. 
(a) In general. In accordance with 

section 1052(c) of the Act, the Director 
of the Bureau, the Assistant Director of 
the Office of Enforcement, and the 
Deputy Assistant Directors of the Office 
of Enforcement, have the nondelegable 
authority to issue a civil investigative 
demand in any Bureau investigation 
directing the person named therein to 
produce documentary material for 
inspection and copying or reproduction 
in the form or medium requested by the 
Bureau; to submit tangible things; to 
provide a written report or answers to 
questions; to appear before a designated 
representative at a designated time and 
place to testify about documentary 
material, tangible things, or other 
information; and to furnish any 
combination of such material, things, 
answers, or testimony. 

(1)Documentarymaterial. (i) Civil 
investigative demands for the 
production of documentary material 
shall describe each class of material to 
be produced with such definiteness and 
certainty as to permit such material to 
be fairly identified, prescribe a return 
date or dates that will provide a 
reasonable period of time within which 
the material so demanded may be 
assembled and made available for 
inspection and copying or reproduction, 
and identify the custodian to whom 
such material shall be made available. 
Documentary material for which a civil 
investigative demand has been issued 
shall be made available as prescribed in 
the civil investigative demand. 

(ii) Production of documentary 
material in response to a civil 
investigative demand shall be made 
under a sworn certificate, in such form 
as the demand designates, by the person 
to whom the demand is directed or, if 
not a natural person, by any person 
having knowledge of the facts and 
circumstances relating to such 
production, to the effect that all of the 
documentary material required by the 
demand and in the possession, custody, 
or control of the person to whom the 
demand is directed has been produced 
and made available to the custodian. 

(2) Tangible things. (i) Civil 
investigative demands for tangible 
things shall describe each class of 
tangible things to be produced with 
such definiteness and certainty as to 
permit such things to be fairly 
identified, prescribe a return date or  

dates which will provide a reasonable 
period of time within which the things 
so demanded may be assembled and 
submitted, and identify the custodian to 
whom such things shall be submitted. 

(ii) Submissions of tangible things in 
response to a civil investigative demand 
shall be made under a sworn certificate, 
in such form as the demand designates, 
by the person to whom the demand is 
directed or, if not a natural person, by 
any person having knowledge of the 
facts and circumstances relating to such 
production, to the effect that all of the 
tangible things required by the demand 
and in the possession, custody, or 
control of the person to whom the 
demand is directed have been submitted 
to the custodian. 

(3) Written reports or answers to 
questions. (i) Civil investigative 
demands for written reports or answers 
to questions shall propound with 
definiteness and certainty the reports to 
be produced or the questions to be 
answered, prescribe a date or dates at 
which time written reports or answers 
to questions shall be submitted, and 
identify the custodian to whom such 
reports or answers shall be submitted. 

(ii) Each reporting requirement or 
question in a civil investigative demand 
shall be answered separately and fully 
in writing under oath. Responses to a 
civil investigative demand for a written 
report or answers to questions shall be 
made under a sworn certificate, in such 
form as the demand designates, by the 
person to whom the demand is directed 
or, if not a natural person, by any person 
responsible for answering each 
reporting requirement or question, to 
the effect that all of the information 
required by the demand and in the 
possession, custody, control, or 
knowledge of the person to whom the 
demand is directed has been submitted 
to the custodian. 

(4) Oral testimony. (i) Civil 
investigative demands for the giving of 
oral testimony shall prescribe a date, 
time, and place at which oral testimony 
shall be commenced, and identify a 
Bureau investigator who shall conduct 
the investigation and the custodian to 
whom the transcript of such 
investigation shall be submitted. Oral 
testimony in response to a civil 
investigative demand shall be taken in 
accordance with the procedures for 
investigational hearings prescribed by 
§§ 1080.7 and 1080.9 of this part. 

(ii) Where a civil investigative 
demand requires oral testimony from an 
entity, the civil investigative demand 
shall describe with reasonable 
particularity the matters for examination 
and the entity must designate one or 
more officers, directors, or managing  

agents, or designate other persons who 
consent to testify on its behalf. Unless 
a single individual is designated by the 
entity, the entity must designate the 
matters on which each designee will 
testify. The individuals designated must 
testify about information known or 
reasonably available to the entity and 
their testimony shall be binding on the 
entity. 

(b) Manner and form of production of 
ESI. When a civil investigative demand 
requires the production of ESI, it shall 
be produced in accordance with the 
instructions provided by the Bureau 
regarding the manner and form of 
production. Absent any instructions as 
to the form for producing ESI, ESI must 
be produced in the form in which it is 
ordinarily maintained or in a reasonably 
usable form. 

(c) Meet and confer. The recipient of 
a civil investigative demand shall meet 
and confer with a Bureau investigator 
within 10 calendar days after receipt of 
the demand or before the deadline for 
filing a petition to modify or set aside 
the demand, whichever is earlier, to 
discuss and attempt to resolve all issues 
regarding compliance with the civil 
investigative demand. The Assistant 
Director of the Office of Enforcement 
and the Deputy Assistant Directors of 
the Office of Enforcement may authorize 
the waiver of this requirement for 
routine third-party civil investigative 
demands or in other circumstances 
where he or she determines that a 
meeting is unnecessary. The meeting 
may be in person or by telephone. 

(1) Personnel. The recipient must 
make available at the meeting personnel 
with the knowledge necessary to resolve 
any issues relevant to compliance with 
the demand. Such personnel could 
include individuals knowledgeable 
about the recipient's information or 
records management systems and/or the 
recipient's organizational structure. 

(2)ESL If the civil investigative 
demand seeks ESI, the recipient shall 
ensure that a person familiar with its 
ESI systems and methods of retrieval 
participates in the meeting. 

(3) Petitions. The Bureau will not 
consider petitions to set aside or modify 
a civil investigative demand unless the 
recipient has meaningfully engaged in 
the meet and confer process described 
in this subsection and will consider 
only issues raised during the meet and 
confer process. 

(d) Compliance. The Assistant 
Director of the Office of Enforcement 
and the Deputy Assistant Directors of 
the Office of Enforcement are authorized 
to negotiate and approve the terms of 
satisfactory compliance with civil 
investigative demands and, for good 
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cause shown, may extend the time 
prescribed for compliance. 

(e) Petition for order modifying or 
setting aside demand—in general. Any 
petition for an order modifying or 
setting aside a civil investigative 
demand shall be filed with the 
Executive Secretary of the Bureau with 
a copy to the Assistant Director of the 
Office of Enforcement within 20 
calendar days after service of the civil 
investigative demand, or, if the return 
date is less than 20 calendar days after 
service, prior to the return date. Such 
petition shall set forth all factual and 
legal objections to the civil investigative 
demand, including all appropriate 
arguments, affidavits, and other 
supporting documentation. The attorney 
who objects to a demand must sign any 
objections. 

(1)Statement. Each petition shall be 
accompanied by a signed statement 
representing that counsel for the 
petitioner has conferred with counsel 
for the Bureau pursuant to section 
1080.6(c) in a good-faith effort to resolve 
by agreement the issues raised by the 
petition and has been unable to reach 
such an agreement. If some of the 
matters in controversy have been 
resolved by agreement, the statement 
shall specify the matters so resolved and 
the matters remaining unresolved. The 
statement shall recite the date, time, and 
place of each such meeting between 
counsel, and the names of all parties 
participating in each such meeting. 

(2)Extensions of time. The Assistant 
Director of the Office of Enforcement 
and the Deputy Assistant Directors of 
the Office of Enforcement are authorized 
to rule upon requests for extensions of 
time within which to file such petitions. 
Requests for extensions of time are 
disfavored. 

(3) Bureau investigatorresponse. 
Bureau investigators may, without 
serving the petitioner, provide the 
Director with a statement setting forth 
any factual and legal response to a 
petition for an order modifying or 
setting aside the demand. 

(4)Disposition. The Director has the 
authority to rule upon a petition for an 
order modifying or setting aside a civil 
investigative demand. The order may be 
served on the petitioner via email, 
facsimile, or any other method 
reasonably calculated to provide notice 
of the order to the petitioner. 

(f) Stay of compliance period. The 
timely filing of a petition for an order 
modifying or setting aside a civil 
investigative demand shall stay the time 
permitted for compliance with the 
portion challenged. If the petition is 
denied in whole or in part, the ruling 
will specify a new return date. 

(g) Public disclosure. All such 
petitions and the Director's orders in 
response to those petitions are part of 
the public records of the Bureau unless 
the Bureau determines otherwise for 
good cause shown. Any showing of 
good cause must be made no later than 
the time the petition is filed. 

§ 1080.7 Investigational hearings. 
(a) Investigational hearings, as 

distinguished from hearings in 
adjudicative proceedings, may be 
conducted pursuant to a civil 
investigative demand for the giving of 
oral testimony in the course of any 
Bureau investigation, including 
inquiries initiated for the purpose of 
determining whether or not a 
respondent is complying with an order 
of the Bureau. 

(b) Investigational hearings shall be 
conducted by any Bureau investigator 
for the purpose of hearing the testimony 
of witnesses and receiving documentary 
material, tangible things, or other 
information relating to any subject 
under investigation. Such hearings shall 
be under oath or affirmation and 
stenographically reported, and a 
transcript thereof shall be made a part 
of the record of the investigation. The 
Bureau investigator conducting the 
investigational hearing also may direct 
that the testimony be recorded by audio, 
audiovisual, or other means, in which 
case the recording shall be made a part 
of the record of the investigation as 
well. 

(c) In investigational hearings, the 
Bureau investigators shall exclude from 
the hearing room all persons except the 
person being examined, his or her 
counsel, the officer before whom the 
testimony is to be taken, any 
investigator or representative of an 
agency with which the Bureau is 
engaged in a joint investigation, and any 
individual transcribing or recording 
such testimony. At the discretion of the 
Bureau investigator, and with the 
consent of the person being examined, 
persons other than those listed in this 
paragraph may be present in the hearing 
room. The Bureau investigator shall 
certify or direct the individual 
transcribing the testimony to certify on 
the transcript that the witness was duly 
sworn and that the transcript is a true 
record of the testimony given by the 
witness. A copy of the transcript shall 
be forwarded promptly by the Bureau 
investigator to the custodian designated 
in section 1080.13. 

§1080.8 Withholding requested material. 
(a) Any person withholding material 

responsive to a civil investigative 
demand or any other request for  

production of material shall assert a 
claim of privilege not later than the date 
set for the production of material. Such 
person shall, if so directed in the civil 
investigative demand or other request 
for production, submit, together with 
such claim, a schedule of the items 
withheld which states, as to each such 
item, the type, specific subject matter, 
and date of the item; the names, 
addresses, positions, and organizations 
of all authors and recipients of the item; 
and the specific grounds for claiming 
that the item is privileged. The person 
who submits the schedule and the 
attorney stating the grounds for a claim 
that any item is privileged must sign it. 

(b) A person withholding material 
solely for reasons described in this 
subsection shall comply with the 
requirements of this subsection in lieu 
of filing a petition for an order 
modifying or setting aside a civil 
investigative demand pursuant to 
section 1080.6(e). 

(c)Disclosure of privileged or 
protected information or 
communications produced pursuant to a 
civil investigative demand shall be 
handled as follows: 

(1) The disclosure of privileged or 
protected information or 
communications shall not operate as a 
waiver with respect to the Bureau if: 

(i) The disclosure was inadvertent; 
(ii) The holder of the privilege or 

protection took reasonable steps to 
prevent disclosure; and 

(iii) The holder promptly took 
reasonable steps to rectify the error, 
including notifying a Bureau 
investigator of the claim of privilege or 
protection and the basis for it. 

(2) After being notified, the Bureau 
investigator must promptly return, 
sequester, or destroy the specified 
information and any copies; must not 
use or disclose the information until the 
claim is resolved; must take reasonable 
steps to retrieve the information if he or 
she disclosed it before being notified; 
and, if appropriate, may sequester such 
material until such time as a hearing 
officer or court rules on the merits of the 
claim of privilege or protection. The 
producing party must preserve the 
information until the claim is resolved. 

(3) The disclosure of privileged or 
protected information or 
communications shall waive the 
privilege or protection with respect to 
the Bureau as to undisclosed 
information or communications only if: 

(i) The waiver is intentional; 
(ii) The disclosed and undisclosed 

information or communications concern 
the same subject matter; and 

(iii) They ought in fairness to be 
considered together. 
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§ 1080.9 Rights of witnesses in 
investigations. 

(a) Any person compelled to submit 
documentary material, tangible things, 
or written reports or answers to 
questions to the Bureau, or to testify in 
an investigational hearing, shall be 
entitled to retain a copy or, on payment 
of lawfully prescribed costs, request a 
copy of the materials, things, reports, or 
written answers submitted, or a 
transcript of his or her testimony. The 
Bureau, however, may for good cause 
deny such a request and limit the 
witness to inspection of the official 
transcript of the testimony. Upon 
completion of transcription of the 
testimony of the witness, the witness 
shall be offered an opportunity to read 
the transcript of his or her testimony. 
Any changes by the witness shall be 
entered and identified upon the 
transcript by the Bureau investigator 
with a statement of the reasons given by 
the witness for making such changes. 
The transcript shall then be signed by 
the witness and submitted to the Bureau 
unless the witness cannot be found, is 
ill, waives in writing his or her right to 
signature, or refuses to sign. If the 
signed transcript is not submitted to the 
Bureau within 30 calendar days of the 
witness being afforded a reasonable 
opportunity to review it, the Bureau 
investigator, or the individual 
transcribing the testimony acting at the 
Bureau investigator's direction, shall 
sign the transcript and state on the 
record the fact of the waiver, illness, 
absence of the witness, or the refusal to 
sign, together with any reasons given for 
the failure to sign. 

(b)Any witness compelled to appear 
in person at an investigational hearing 
may be accompanied, represented, and 
advised by counsel as follows: 

(1) Counsel for a witness may advise 
the witness, in confidence and upon the 
initiative of either counsel or the 
witness, with respect to any question 
asked of the witness where it is claimed 
that a witness is privileged to refuse to 
answer the question. Counsel may not 
otherwise consult with the witness 
while a question directed to the witness 
is ending. 

~2) Any objections made under the 
rules in this part shall be made only for 
the purpose of protecting a 
constitutional or other legal right or 
privilege, including the privilege against 
self-incrimination. Neither the witness 
nor counsel shall otherwise object or 
refuse to answer any question. Any 
objection during an investigational 
hearing shall be stated concisely on the 
record in a nonargumentative and 
nonsuggestive manner. Following an 
objection, the examination shall proceed  

and the testimony shall be taken, except 
for testimony requiring the witness to 
divulge information protected by the 
claim of privilege or work product. 

(3) Counsel for a witness may not, for 
any purpose or to any extent not 
allowed by paragraphs (b)(1) and (2) of 
this section, interrupt the examination 
of the witness by making any objections 
or statements on the record. Petitions 
challenging the Bureau's authority to 
conduct the investigation or the 
sufficiency or legality of the civil 
investigative demand shall be addressed 
to the Bureau in advance of the hearing 
in accordance with § 1080.6(e). Copies 
of such petitions may be filed as part of 
the record of the investigation with the 
Bureau investigator conducting the 
investigational hearing, but no 
arguments in support thereof will be 
allowed at the hearing. 

(4) Following completion of the 
examination of a witness, counsel for 
the witness may, on the record, request 
that the Bureau investigator conducting 
the investigational hearing permit the 
witness to clarify any of his or her 
answers. The grant or denial of such 
request shall be within the sole 
discretion of the Bureau investigator 
conducting the hearing. 

(5) The Bureau investigator 
conducting the hearing shall take all 
necessary action to regulate the course 
of the hearing to avoid delay and to 
prevent or restrain disorderly, dilatory, 
obstructionist, or contumacious 
conduct, or contemptuous language. 
Such Bureau investigator shall, for 
reasons stated on the record, 
immediately report to the Bureau any 
instances where an attorney has 
allegedly refused to comply with his or 
her obligations under the rules in this 
part, or has allegedly engaged in 
disorderly, dilatory, obstructionist, or 
contumacious conduct, or 
contemptuous language in the course of 
the hearing. The Bureau will thereupon 
take such further action, if any, as the 
circumstances warrant, including 
actions consistent with those described 
in 12 CFR 1081.107(c) to suspend or 
disbar the attorney from further practice 
before the Bureau or exclude the 
attorney from further participation in 
the particular investigation. 

§ 1080.10 Noncompliance with civil 
investigative demands. 

(a) In cases of failure to comply in 
whole or in part with Bureau civil 
investigative demands, appropriate 
action may be initiated by the Bureau, 
including actions for enforcement. 

(b) The Director, the Assistant 
Director of the Office of Enforcement,  

and the General Counsel of the Bureau 
are authorized to: 

(1) Institute, on behalf of the Bureau, 
an enforcement proceeding in the 
district court of the United States for 
any judicial district in which a person 
resides, is found, or transacts business, 
in connection with the failure or refusal 
of such person to comply with, or to 
obey, a civil investigative demand in 
whole or in part if the return date or any 
extension thereof has passed; and 

(2) Seek civil contempt or other 
appropriate relief in cases where a court 
order enforcing a civil investigative 
demand has been violated. 

§ 1080.11 Disposition. 

(a) When the facts disclosed by an 
investigation indicate that an 
enforcement action is warranted, further 
proceedings may be instituted in 
Federal or State court or pursuant to the 
Bureau's administrative adjudicatory 
process. Where appropriate, the Bureau 
also may refer investigations to 
appropriate Federal, State, or foreign 
governmental agencies. 

(b) When the facts disclosed by an 
investigation indicate that an 
enforcement action is not necessary or 
would not be in the public interest, the 
investigational file will be closed. The 
matter may be further investigated, at 
any time, if circumstances so warrant. 

(c) The Assistant Director of the Office 
of Enforcement and the Deputy 
Assistant Directors of the Office of 
Enforcement are authorized to close 
Bureau investigations. 

§ 1080.12 Orders requiring witnesses to 
testify or provide other information and 
granting immunity. 

The Director has the nondelegable 
authority to request approval from the 
Attorney General of the United States 
for the issuance of an order requiring a 
witness to testify or provide other 
information and granting immunity 
under 18 U.S.C. 6004. 

§ 1080.13 Custodians. 

(a) The Bureau shall designate a 
custodian and one or more deputy 
custodians for material to be delivered 
pursuant to a civil investigative demand 
in an investigation. The custodian shall 
have the powers and duties prescribed 
by 12 CFR 1070.3 and section 1052 of 
the Act, 12 U.S.C. 5562. Deputy 
custodians may perform all of the duties 
assigned to custodians. 

(b) Material produced pursuant to a 
civil investigative demand, while in the 
custody of the custodian, shall be for the 
official use of the Bureau in accordance 
with the Act; but such material shall 
upon reasonable notice to the custodian 
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be made available for examination by 
the person who produced such material, 
or his or her duly authorized 
representative, during regular office 
hours established for the Bureau. 

§ 1080.14 Confidential treatment of 
demand material and non-public nature of 
investigations. 

(a)Documentary materials, written 
reports, answers to questions, tangible 
things or transcripts of oral testimony 
the Bureau receives in any form or 
format pursuant to a civil investigative 
demand are subject to the requirements 
and procedures relating to the 
disclosure of records and information 
set forth in part 1070 of this title. 

(b) Bureau investigations generally are 
non-public. Bureau investigators may 
disclose the existence of an 
investigation to potential witnesses or 
third parties to the extent necessary to 
advance the investigation. 

Dated: June 4, 2012. 

Richard Cordray, 
Director, Bureau of ConsumerFinancial 
Protection. 
[FR Doc. 2012-14047 Filed 6-28-12; 8:45 am] 
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BUREAU OF CONSUMER FINANCIAL 
PROTECTION 

12 CFR Part 1082 

[Docket No. CFPB-2011-0005] 

RIN 3170-AA02 

State Official Notification Rule 

AGENCY: Bureau of Consumer Financial 
Protection. 
ACTION: Final rule. 

SUMMARY: The Dodd-Frank Wall Street 
Reform and Consumer Financial 
Protection Act of 2010 (Dodd-Frank Act) 
requires the Bureau of Consumer 
Financial Protection (Bureau) to 
prescribe rules establishing procedures 
that govern the process by which State 
Officials notify the Bureau of actions 
undertaken pursuant to the authority 
granted to the States to enforce the 
Dodd-Frank Act or regulations 
prescribed thereunder. This final State 
Official Notification Rule (Final Rule) 
sets forth the procedures to govern this 
process. 
DATES: The Final Rule is effective June 
29, 2012. 
FOR FURTHER INFORMATION CONTACT: 
Veronica Spicer, Office of Enforcement, 
Consumer Financial Protection Bureau, 
1700 G Street NW., Washington, DC 
20552, at (202) 435-7545. 
SUPPLEMENTARY INFORMATION: 

I. Background 

The Dodd-Frank Wall Street Reform 
and Consumer Financial Protection Act 
of 2010 (Dodd-Frank Act) was signed 
into law on July 21, 2010. Title X of the 
Dodd-Frank Act established the Bureau 
to regulate the offering and provision of 
consumer financial products or services 
under the Federal consumer financial 
laws. Section 1042 of the Dodd-Frank 
Act, 12 U.S.C. 5552, governs the 
enforcement powers of the States under 
the Dodd-Frank Act. Under section 
1042(a), a State attorney general or 
regulator (State Official) may bring an 
action to enforce Title X of the Dodd- 
Frank Act and regulations issued 
thereunder. Prior to initiating any such 
action, the State Official is required to 
provide notice of the action to the 
Bureau and the prudential regulator, if 
any, pursuant to section 1042(b) of the 
Dodd-Frank Act. Section 1042(b) further 
authorizes the Bureau to intervene in 
the State Official's action as a party, 
remove the action to a Federal district 
court, and appeal any order or 
judgment. 

Pursuant to section 1042(c) of the 
Dodd-Frank Act, the Bureau is required 
to issue regulations implementing the 
requirements of section 1042. On July 
28, 2011, the Bureau promulgated the 
State Official Notification Rule (Interim 
Final Rule) with a request for comment. 
The comment period for the Interim 
Final Rule ended on September 26, 
2011. After reviewing and considering 
the issues raised by the comments, the 
Bureau now promulgates the Final Rule 
establishing a procedure for the timing 
and content of the notice required to be 
provided by State Officials pursuant to 
section 1042(b) of the Dodd-Frank Act, 
12 U.S.C. 5552(b). 

II. Summary of the Final Rule 

Like the Interim Final Rule, the Final 
Rule implements a procedure for the 
timing and content of the notice 
required by section 1042(b), sets forth 
the responsibilities of the recipients of 
the notice, and specifies the rights of the 
Bureau to participate in actions brought 
by State Officials under section 1042(a) 
of the Dodd-Frank Act. In drafting the 
Final Rule, the Bureau endeavored to 
create a process that would provide both 
the Bureau and, where applicable, the 
prudential regulators with timely notice 
of pending actions and account for the 
investigation and litigation needs of 
State regulators and law enforcement 
agencies. In keeping with this approach, 
the Final Rule provides for a default 
notice period of at least ten calendar 
days, with exceptions for emergencies 
and other extenuating circumstances,  

and requires substantive notice that is 
both straightforward and 
comprehensive. The Final Rule further 
makes clear that the Bureau can 
intervene as a party in an action brought 
by a State Official under Title X of the 
Dodd-Frank Act or a regulation 
prescribed thereunder, provides for the 
confidential treatment of non-public 
information contained in the notice if a 
State so requests, and provides that 
provision of notice shall not be deemed 
a waiver of any applicable privilege. In 
addition, the Final Rule specifies that 
the notice provisions do not create any 
procedural or substantive rights for 
parties in litigation against the United 
States or against a State that brings an 
action under Title X of the Dodd-Frank 
Act or a regulation prescribed 
thereunder. 

III. Legal Authority 

Section 1042(c) of the Dodd-Frank Act 
authorizes the Bureau to prescribe 
regulations implementing the 
requirements of section 1042(b). In 
addition, the Bureau has general 
rulemaking authority pursuant to 
section 1022(b)(1) of the Dodd-Frank 
Act to prescribe rules to enable the 
Bureau to administer and carry out the 
purposes and objectives of the Federal 
consumer financial laws and to prevent 
evasions thereof. 

IV. Overview of Comments Received 

In response to the Interim Final Rule, 
the Bureau received several comments. 
Four letters were received from 
associations representing the financial 
industry, two letters were received from 
financial industry regulators and 
supervisors, and one letter was received 
from an individual consumer. The 
Bureau also received a comment letter 
from a financial industry regulator in 
response to its Federal Register 
notification of November 21, 2011, 
regarding the information collection 
requirements associated with the 
Interim Final Rule pursuant to the 
Paperwork Reduction Act of 1995 
(PRA), Public Law 104-13. All of the 
comments are available for review on 
www. regu 1 a ti on s. go v. 

The financial industry associations' 
comments fell into several general 
categories. Several comments expressed 
concerns about the Bureau's ability to 
maintain confidentiality for notification 
materials received by the Bureau. Other 
commenters requested clarity as to the 
type of actions for which the Bureau 
requires notification. One commenter 
requested that the Bureau require 
uniform interpretation by States of all 
Federal law within the Bureau's 
jurisdiction. 



CONSUMER FINANCIAL PROTECTION BUREAU 
170o G Street NW, dVashington, D.C. 20552 

Notice to Persons Supplying Information 

You have been asked to supply information or speak voluntarily, or directed to provide sworn 
testimony, documents, or answers to questions in response to a Civil Investigative Demand 
(CID) from the Consumer Financial Protection Bureau (Bureau). This notice discusses certain 
legal rights and responsibilities. Unless stated otherwise, the information below applies 
whether you are providing information voluntarily or in response to a CID. 

A. False Statements; Perjury 

False Statements. Section iooi of Title 18 of the United States Code provides as follows: 

[W]hoever, in any matter within the jurisdiction of the executive ... branch of the 
Government of the United States, knowingly and willfully—(1) falsifies, conceals, 
or covers up by any trick, scheme, or device a material fact; (2) rriakes any 
materially false, fictitious, or fraudulent statement or representation; or (3) 
makes or uses any false writing or document knowing the same to contain any 
materially false, fictitious, or fraudulent statement or entry; shall be fined under 
this title ...[or] imprisoned not more than 5 years ..., or both. 

Perjury. Section 1621 of Title 18 of the United States Code provides as follows: 

Whoever ... having taken an oath before a competent tribunal, officer, or person, 
in any case in which a law of the United States authorizes an oath to be 
administered, that he will testify, declare, depose, or certify truly or that any 
written testimony, declaration, deposition, or certificate by him subscribed, is 
true willfully and contrary to such oath states or subscribes any material matter 
which he does not believe to be true ... is guilty of perjury and shall, except as 
otherwise expressly provided by law, be fined under this title or imprisoned not 
more than five years, or both. This section is applicable whether the statement or 
subscription is made within or without the United States. 

B. The Fifth Amendment; Your Right to Counsel 

Fifth Amendment. Information you provide may be used against you in any federal, state, local 
or foreign administrative, civil or criminal proceeding brought bythe Bureau or any other 
agency. If you are an individual, you may refuse, in accordance with the rights guaranteed to 
you by the Fifth Amendment to the Constitution of the United States, to give any information 
that may tend to incriminate you or subject you to criminal liability, including fine, penalty or 
forfeiture. 

Rzght to Counsel. You have the right to be accompanied, represented and advised by counsel 
of your choice. For further information, you should consult Bureau regulations at 
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12 C.F.R. § io80.9(b). 

C. Effect of Not Supplying Information 

Persons Directed to Supply Information Pursuant to CID. If you fail to comply with the CID, 
the Bureau may seek a court order requiring you to do so. If such an order is obtained and you 
still fail to supply the information, you may be subject to civil and criminal sanctions for 
contempt of court. 

Persons Requested to Supply Information Voluntarily. There are no sanctions for failing to 
provide all or any part of the requested information. If you do not provide the requested 
information, the Bureau may choose to send you a CID or subpoena. 

D. Privacy Act Statement 

The information you provide will assist the Bureau in its determinations regarding violations of 
federal consumer financial laws. The information will be used by and disclosed to Bureau 
personnel and contractors or other agents who need the information to assist in activities 
related to enforcement of federal consumer financial laws. The information may also be 
disclosed for statutory or regulatory purposes, or pursuant to the Bureau's published Privacy 
Act system of records notice, to: 

• a court, magistrate, administrative tribunal, or a party iri litigation; 
• another federal or state agency or regulatory authority; 
• a member of Congress; and 
• others as authorized by the Bureau to receive this information. 

This collection of information is authorized by 12 U.S.C. §§ 5511, 5562. 

2 
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EXHIBIT B 
  



UNITED STATES OF AMERICA 

Before the 

SECURITIES AND EXCHANGE COMMISSION 

 

SECURITIES ACT OF 1933 

Release No. 11029 / February 14, 2022 

 

INVESTMENT COMPANY ACT OF 1940 

Release No. 34503 / February 14, 2022 

 

ADMINISTRATIVE PROCEEDING 

File No. 3-20758 

 

In the Matter of 

 

BLOCKFI LENDING LLC, 

 

Respondent. 

 

ORDER INSTITUTING CEASE-AND-

DESIST PROCEEDINGS PURSUANT TO 

SECTION 8A OF THE SECURITIES 

ACT OF 1933 AND SECTION 9(f) OF 

THE INVESTMENT COMPANY ACT 

OF 1940, MAKING FINDINGS, AND 

IMPOSING A CEASE-AND-DESIST 

ORDER 

  

I. 
 

 The Securities and Exchange Commission (“Commission”) deems it appropriate that public 

cease-and-desist proceedings be, and hereby are, instituted pursuant to Section 8A of the Securities 

Act of 1933 (“Securities Act”) and Section 9(f) of the Investment Company Act of 1940 

(“Investment Company Act”) against BlockFi Lending LLC (“BlockFi” or “Respondent”).   

 

II. 
 

 In anticipation of the institution of these proceedings, Respondent has submitted an Offer 

of Settlement (the “Offer”) which the Commission has determined to accept.  Solely for the 

purpose of these proceedings and any other proceedings brought by or on behalf of the 

Commission, or to which the Commission is a party, and without admitting or denying the findings 

herein, except as to the Commission’s jurisdiction over it and the subject matter of these 

proceedings, which are admitted, Respondent consents to the entry of this Order Instituting Cease-

and-Desist Proceedings Pursuant to Section 8A of the Securities Act of 1933 and Section 9(f) of 

the Investment Company Act of 1940, Making Findings, and Imposing a Cease-And-Desist Order 

(“Order”), as set forth below.   

 



 

 

2 

III. 
 

 On the basis of this Order and Respondent’s Offer, the Commission finds1 that:  

 

Summary 

 

1. From March 4, 2019 to the present, BlockFi, a New Jersey-based financial services 

company and wholly owned subsidiary of BlockFi, Inc., has offered and sold BlockFi Interest 

Accounts (“BIAs”) to investors, through which investors lend crypto assets to BlockFi in exchange 

for BlockFi’s promise to provide a variable monthly interest payment.  BlockFi generated the 

interest paid out to BIA investors by deploying its assets in various ways, including loans of crypto 

assets made to institutional and corporate borrowers, lending U.S. dollars to retail investors, and by 

investing in equities and futures.  As of March 31, 2021, BlockFi and its affiliates held 

approximately $14.7 billion in BIA investor assets.  As of December 8, 2021, BlockFi and its 

affiliates held approximately $10.4 billion in BIA investor assets, and had approximately 572,160 

BIA investors, including 391,105 investors in the United States.   

 

2. Based on the facts and circumstances set forth below, the BIAs were securities 

because they were notes under Reves v. Ernst & Young, 494 U.S. 56, 64–66 (1990), and its 

progeny, and also because BlockFi offered and sold the BIAs as investment contracts, under SEC 

v. W.J. Howey Co., 328 U.S. 293, 301 (1946), and its progeny, including the cases discussed by the 

Commission in its Report of Investigation Pursuant To Section 21(a) Of The Securities Exchange 

Act of 1934: The DAO (Exchange Act Rel. No. 81207) (July 25, 2017).  BlockFi promised BIA 

investors a variable interest rate, determined by BlockFi on a periodic basis, in exchange for crypto 

assets loaned by the investors, who could demand that BlockFi return their loaned assets at any 

time.  BlockFi thus borrowed the crypto assets in exchange for a promise to repay with interest.  

Investors in the BIAs had a reasonable expectation of obtaining a future profit from BlockFi’s 

efforts in managing the BIAs based on BlockFi’s statements about how it would generate the yield 

to pay BIA investors interest.  Investors also had a reasonable expectation that BlockFi would use 

the invested crypto assets in BlockFi’s lending and principal investing activity, and that investors 

would share profits in the form of interest payments resulting from BlockFi’s efforts.  BlockFi 

offered and sold the BIAs to the general public to obtain crypto assets for the general use of its 

business, namely to run its lending and investment activities to pay interest to BIA investors, and 

promoted the BIAs as an investment.  BlockFi offered and sold securities without a registration 

statement filed or in effect with the Commission and without qualifying for an exemption from 

registration; as a result, BlockFi violated Sections 5(a) and 5(c) of the Securities Act. 

 

3. BlockFi also made a materially false and misleading statement on its website from 

March 4, 2019 to August 31, 2021, concerning its collateral practices and, therefore, the risks 

associated with its lending activity.  As a result, and as discussed in more detail below, BlockFi 

violated Sections 17(a)(2) and 17(a)(3) of the Securities Act.  

                                                 
1  The findings herein are made pursuant to Respondent’s Offer of Settlement and are not binding 

on any other person or entity in this or any other proceeding.   
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4. In addition, from at least December 31, 2019 to at least September 30, 2021, 

BlockFi operated as an unregistered investment company because it is an issuer of securities 

engaged in the business of investing, reinvesting, owning, holding, or trading in securities and 

owning investment securities, as defined by Section 3(a)(2) of the Investment Company Act, 

having a value exceeding 40% of its total assets (exclusive of Government securities and cash 

items).  BlockFi violated Section 7(a) of the Investment Company Act by engaging in interstate 

commerce while failing to register as an investment company with the Commission. 

 

Respondent 

 

5. BlockFi is a Delaware limited liability company formed in 2018 and a wholly 

owned subsidiary of BlockFi Inc., with its principal place of business in Jersey City, New Jersey.  

On March 4, 2019, BlockFi began publicly offering and selling BIAs.   

 

Other Relevant Entities 

 

6. BlockFi Inc. is a Delaware corporation formed in 2017 with the same principal 

place of business as BlockFi. 

 

7. BlockFi Trading LLC (“BlockFi Trading”) is Delaware limited liability 

company formed in May 2019 and a wholly owned subsidiary of BlockFi Inc., with the same 

principal place of business as BlockFi. 

 

Facts 

 

BlockFi Offered and Sold BIAs  

as Investment Opportunities  

 

8. On March 4, 2019, BlockFi publicly announced the launch of the BIA, through 

which investors could lend crypto assets to BlockFi and in exchange, receive interest, “paid 

monthly in cryptocurrency.”  Interest began accruing the day after assets were transmitted to 

BlockFi and compounded monthly, with interest payments made to accounts associated with each 

BIA investor, in crypto assets, on or about the first business day of each month. 

 

9. BlockFi offered and sold BIAs to obtain crypto assets for the general use of its 

business, namely to use the assets in its lending and investment activities, which generated income 

both for BlockFi and to pay interest to BIA investors.  BlockFi pooled the loaned assets, and 

exercised full discretion over how much to hold, lend, and invest.  BlockFi had complete legal 

ownership and control over the loaned crypto assets, and advertised that it managed the risks 

involved. 

 

10. Under BlockFi’s terms for the BIA, investors: 
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grant BlockFi the right, without further notice to [the investor], to hold the 

cryptocurrency held in [the] account in BlockFi’s name or in another name, and to 

pledge, repledge, hypothecate, rehypothecate, sell, lend, or otherwise transfer, 

invest or use any amount of such cryptocurrency, separately or together with other 

property, with all attendant rights of ownership, and for any period of time and 

without retaining in BlockFi’s possession and/or control a like amount of 

cryptocurrency, and to use or invest such cryptocurrency at its own risk. 

 

11. At all relevant times, BlockFi represented that it earned interest on the assets that it 

borrowed from BIA investors by lending those crypto assets to institutional borrowers.  Beginning 

in September 2020, BlockFi disclosed on its website that it also purchased “SEC-regulated equities 

and predominantly CFTC-regulated futures” using BIA assets.   

 

12. To begin investing in a BIA, an investor could transfer crypto assets to the digital 

wallet address assigned by BlockFi to the investor, or purchase crypto assets with fiat currency 

from BlockFi Trading for the purpose of investing in a BIA.  BlockFi Trading accepted the crypto 

asset or fiat from the investor, and then transferred the asset or fiat to BlockFi.  BlockFi did not 

hold private keys for the investors’ wallet addresses; rather, investors’ crypto assets were sent to 

BlockFi’s wallet addresses at third-party custodians.  

  
13. BIA investors were permitted to withdraw the equivalent to the crypto assets they 

loaned to BlockFi at any time, with some limitations, and could borrow money in U.S. dollars 

against the amount of crypto assets deposited in BIAs. 
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14. BlockFi adjusted the interest rates payable on BIAs for particular crypto assets 

periodically, and typically at the start of each month.  BlockFi set the rates based, in part, on “the 

yield that [BlockFi] can generate from lending,” to institutional borrowers, and thus it was 

correlated with the efforts that BlockFi put in to generate that yield.  BlockFi periodically adjusted 

its interest rates payable on the BIAs in part after analysis of current yield on its investment and 

lending activity.  BIA investors could demand that BlockFi repay the loaned crypto assets at any 

time.  

 

15. BlockFi regularly touted the profits investors may earn by investing in a BIA.  

When announcing the BIA, BlockFi promoted the interest earned, promising “an industry-leading 

6.2% [annual percentage yield],” compounded monthly.  BlockFi described it as “an easy way for 

crypto investors to earn bitcoin as they HODL.”2  

 

16. Within the first few weeks of launching the BIA, BlockFi again touted investors’ 

potential for profit.  On March 20, 2019, BlockFi announced that BIAs experienced significant 

growth, including from large firms who participated in BIAs “as a way to bolster their returns.”  

BlockFi asserted that it “provide[d] the average crypto investor with the tools to build their 

wealth,” and that it “look[ed] forward to giving even more investors a chance to earn a yield on 

their crypto.”   

 

17. On April 1, 2019, BlockFi began to “tier” the interest rates that investors received, 

initially announcing that “BIA balances of up to and including 25 [Bitcoin] or 500 [Ether] 

(equivalent to roughly $100,000 and $70,000 respectively) will earn the 6.2% APY interest rate.  

All balances over that limit will earn a tiered rate of 2% interest.”  Even when changing the interest 

rates customers receive, BlockFi touted the yields to investors.  On August 27, 2021, BlockFi 

stated that the adjustments to interest rates are done “with the goal of maintaining great rates for 

the maximum number of clients.”   

 

18. On January 1, 2021, BlockFi advertised that it had “distributed more than $50 

million in monthly interest payments to [its] clients.” 

 

19. As of November 1, 2021, the interest rates BlockFi paid investors ranged from 

0.1% to 9.5%, depending on the type of crypto asset and the size of the investment.  For example, 

investors could receive 9.5% in interest for up to 40,000 Tether (“USDT”) and 8.5% for anything 

over 40,000 USDT, as well as 4.5% interest for up to 0.1 Bitcoin (“BTC”), 1% for 0.1 to 0.35 

BTC, and 0.1% for anything over 0.35 BTC.   

 

20. BlockFi offered and sold the BIA securities to investors, including retail investors, 

through advertising and general solicitations on its website, www.blockfi.com.  BlockFi also 

promoted distribution of the BIA offering through its social media accounts, including YouTube, 

Twitter, and Facebook.  In addition, through its “Partner” program, an affiliate marketing program 

                                                 
2  “HODL” is a purposeful misspelling of “hold” and an acronym for “hold on for dear life,” 

denoting buy-and-hold strategies in the context of crypto assets.   
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in which participants could “earn passive income by introducing your audience to financial tools 

for crypto investors,” BlockFi extended its distribution of the BIA securities to retail investors 

through certain offers and promotions. 

 

21. BlockFi did not have a Securities Act registration statement filed or in effect with 

the Commission for the offer and sale of the BIAs, nor did the offer and sale of BIAs qualify for an 

exemption from registration under the Securities Act.   

 

BlockFi Misrepresented the Level of  

Risk in the BIA Investment Opportunity 

 

22. BlockFi made a material misrepresentation to BIA investors concerning the level of 

risk in its loan portfolio.  Beginning at the time of the BIA launch on March 4, 2019 and 

continuing to August 31, 2021, BlockFi made a statement in multiple website posts that its 

institutional loans were “typically” over-collateralized, when in fact, most institutional loans were 

not.  When BlockFi began offering the BIA investment, it intended to require over-collateralization 

on a majority of its loans to institutional investors, but it quickly became apparent that large 

institutional investors were frequently not willing to post large amounts of collateral to secure their 

loans.  Approximately 24% of institutional crypto asset loans made in 2019 were over-

collateralized; in 2020 approximately 16% were over-collateralized; and in 2021 (through June 30, 

2021) approximately 17% were over-collateralized.  As a result, BlockFi’s statement materially 

overstated the degree to which it secured protection from defaults by institutional borrowers 

through collateral.  Through operational oversight, BlockFi’s personnel failed to take steps to 

update the website statement to accurately reflect the fact that most institutional loans were not 

over-collateralized.  

 

23. Although BlockFi made other disclosures on its website regarding its risk 

management practices, because of BlockFi’s misrepresentation and omission about the level of risk 

in its loan portfolio, BIA investors did not have complete and accurate information with which to 

evaluate the risk that, in the event of defaults by its institutional borrowers, BlockFi would be 

unable to comply with its obligation to pay BIA investors the stated interest rates or return the 

loaned crypto assets to investors upon demand. 

 

BlockFi Operated as an Unregistered Investment Company 

 

24. As the issuer of the BIA, BlockFi is an “issuer” for purposes of the Investment 

Company Act.  

 

25. After the launch of the BIA, BlockFi pooled the crypto assets it borrowed, and 

commingled and rehypothecated these crypto assets received from investors in the BIAs with 

BlockFi’s other assets, including collateral received from institutional borrowers.  As BlockFi took 

ownership of the loaned crypto assets from investors in the BIAs, BlockFi used the commingled 
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assets to, among other things, make loans to institutional and retail borrowers, stake crypto assets, 

and purchase crypto asset trust shares and interests in private funds.  

 

26. From at least December 31, 2019 to at least September 30, 2021, BlockFi owned 

certain investment securities, as defined by Section 3(a)(2) of the Investment Company Act—such 

as loans of crypto assets and U.S. dollars to counter parties, investments in crypto asset trusts and 

funds, and intercompany receivables—exceeding 40% of the value of its total assets (exclusive of 

Government securities and cash items) on an unconsolidated basis.  For example, as of December 

31, 2020, BlockFi held loans to counter parties valued at over $1.9 billion, investments in crypto 

asset trusts and funds valued at approximately $1.5 billion, and intercompany receivables valued at 

approximately $847 million, which together constituted well over 40% of its approximately $4.8 

billion in total assets.   

 

27. Section 3(a)(1)(C) of the Investment Company Act defines “investment company” 

to mean any issuer that “is engaged or proposes to engage in the business of investing, reinvesting, 

owning, holding, or trading in securities, and owns or proposes to acquire investment securities 

having a value exceeding 40 per centum of the value of such issuer’s total assets (exclusive of 

Government securities and cash items) on an unconsolidated basis.”  Section 3(a)(2) of the 

Investment Company Act defines “investment securities” to include all securities except 

government securities, securities issued by employees’ securities companies, and securities issued 

by majority-owned subsidiaries of the owner which are not investment companies and not relying 

on exceptions set forth in Sections 3(c)(1) or 3(c)(7) of the Investment Company Act.  Loans that 

BlockFi made to counter parties are considered investment securities under the Investment 

Company Act.  As an issuer holding over 40% of the value of its total assets in investment 

securities from at least December 31, 2019 to at least September 30, 2021, BlockFi met the 

definition of an investment company during this time period.  

 

28. Since at least December 31, 2019, BlockFi has engaged in interstate commerce by, 

among other things, making loans to institutional and retail investors, purchasing and selling other 

investment securities for its own account, and engaging in other business transactions in interstate 

commerce while an investment company within the meaning of Section 3(a)(1)(C) of the 

Investment Company Act. 

 

29. Although BlockFi met the definition of “investment company” from at least 

December 31, 2019 to at least September 30, 2021, it did not register with the Commission as an 

investment company, meet any statutory exemptions or exclusions from the definition of an 

investment company, or seek an order from the Commission declaring that it was primarily 

engaged in a business other than that of investing, reinvesting, owning, holding, or trading in 

securities, or exempting it from complying with any provisions of the Investment Company Act or 

the rules thereunder.  Although BlockFi has suggested that it was relying on the exclusion from the 

definition of “investment company” provided for “market intermediaries” by Section 3(c)(2) of the 

Investment Company Act during this period, it did not satisfy the terms of that exclusion. Thus, 
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during the relevant period, BlockFi was required to have registered with the Commission as an 

investment company. 

 

Legal Analysis 

 

A. Violation of Section 5(a) and 5(c) of the Securities Act 

 

30. The Securities Act and the Exchange Act were designed to “eliminate serious 

abuses in a largely unregulated securities market.”  United Housing Found., Inc. v. Forman, 421 

U.S. 837, 849 (1975).  They are focused, among other things, “on the capital market of the 

enterprise system: the sale of securities to raise capital for profit-making purposes . . . and the need 

for regulation to prevent fraud and to protect the interest of investors.  Id.  Under Section 2(a)(1) of 

the Securities Act and Section 3(a)(10) of the Exchange Act, a security includes any “note.”  See 

15 U.S.C. §§ 77b & 78c.  A note is presumed to be a security unless it falls into certain judicially-

created categories of financial instruments that are not securities, or if the note in question bears a 

“family resemblance” to notes in those categories based on a four-part test.  See Reves v. Ernst & 

Young, 494 U.S. 56, 64–66 (1990), and its progeny.  Applying the Reves four-part analysis, the 

BIAs were notes and thus securities.  First, BlockFi offered and sold BIAs to obtain crypto assets 

for the general use of its business, namely to run its lending and investment activities to pay 

interest to BIA investors, and purchasers bought BIAs to receive interest ranging from 0.1% to 

9.5% on the loaned crypto assets.  Second, BIAs were offered and sold to a broad segment of the 

general public.  Third, BlockFi promoted BIAs as an investment, specifically as a way to earn a 

consistent return on crypto assets and for investors to “build their wealth.”  Fourth, no alternative 

regulatory scheme or other risk reducing factors exist with respect to BIAs. 

 

31. Under Section 2(a)(1) of the Securities Act and Section 3(a)(10) of the Exchange 

Act, a security includes “an investment contract.”  See 15 U.S.C. §§ 77b, 78c.  Based on the facts 

and circumstances set forth above, the BIAs were also offered and sold as “investment contracts,” 

as they meet the elements for an investment contract under SEC v. W.J. Howey Co., 328 U.S. 293, 

301 (1946), and its progeny, including the cases discussed by the Commission in its Report of 

Investigation Pursuant To Section 21(a) Of The Securities Exchange Act of 1934: The DAO 

(Exchange Act Rel. No. 81207) (July 25, 2017), citing Forman, 421 U.S. at 852-53 (The 

“touchstone” of an investment contract “is the presence of an investment in a common venture 

premised on a reasonable expectation of profits to be derived from the entrepreneurial or 

managerial efforts of others.”); see also SEC v. R.G. Reynolds Enterprises, Inc., 952 F.2d 1125 

1130-31 (9th Cir. 1991) (finding managed account product was an investment contract where 

investors provided funds in exchange for interest rate earned through the issuer’s investment of the 

funds).  BlockFi sold BIAs in exchange for the investment of money in the form of crypto assets.  

BlockFi pooled the BIA investors’ crypto assets, and used those assets for lending and investment 

activity that would generate returns for both BlockFi and BIA investors.  The returns earned by 

each BIA investor were a function of the pooling of the loaned crypto assets, and the ways in 

which BlockFi deployed those loaned assets.  In this way, each investor’s fortune was tied to the 

fortunes of the other investors.  In addition, because BlockFi earned revenue for itself through its 



 

 

9 

deployment of the loaned assets, the BIA investors’ fortunes were also linked to those of the 

promoter, i.e., BlockFi.  Through its public statements, BlockFi created a reasonable expectation 

that BIA investors would earn profits derived from BlockFi’s efforts to manage the loaned crypto 

assets profitably enough to pay the stated interest rates to the investors.  BlockFi had complete 

ownership and control over the borrowed crypto assets, and determined how much to hold, lend, 

and invest.  BlockFi’s lending activities were at its own discretion, and BlockFi advertised that it 

managed the risks involved.  Similarly, its investment activities were at its own discretion, and 

BlockFi could decide whether and how to invest the BIA assets in equities or futures. 

 

32. BlockFi did not have a registration statement filed or in effect with the Commission 

for the offers and sales of BIAs, nor did it qualify for an exemption from registration under the 

Securities Act for those offers and sales. 

 

33. As a result of the conduct described above, BlockFi violated Section 5(a) of the 

Securities Act, which prohibits, unless a registration statement is in effect as to a security, any 

person, directly or indirectly, from making use of any means or instruments of transportation or 

communication in interstate commerce or of the mails to sell such security through the use or 

medium of any prospectus or otherwise; or to carry or cause to be carried through the mails or in 

interstate commerce, by any means or instruments of transportation, any such security for the 

purpose of sale or for delivery after sale. 

 

34. As a result of the conduct described above, BlockFi also violated Section 5(c) of the 

Securities Act, which prohibits any person, directly or indirectly, from making use of any means or 

instruments of transportation or communication in interstate commerce or of the mails to offer to 

sell or offer to buy through the use or medium of any prospectus or otherwise any security, unless a 

registration statement has been filed as to such security. 

 

B. Violation of Sections 17(a)(2) and 17(a)(3) of the Securities Act 

 

35. As a result of the conduct described above, BlockFi violated Sections 17(a)(2) and 

17(a)(3) of the Securities Act, which prohibit any person in the offer or sale of securities from 

obtaining money or property by means of any untrue statement of material fact or any omission to 

state a material fact necessary in order to make statements made not misleading, and from 

engaging in any practice or course of business which operates or would operate as a fraud or deceit 

upon the purchaser, respectively.  From March 2019 through August 2021, BlockFi misrepresented 

on its website that its institutional loans were “typically” over-collateralized, when in fact, most 

institutional loans were not.  Accordingly, although BlockFi made other disclosures on its website 

concerning its risk management practices, BIA investors did not have complete and accurate 

information with which to evaluate the risk that, in the event of defaults by BlockFi’s institutional 

borrowers, BlockFi would be unable to comply with its obligation to pay BIA investors the stated 

interest rates or return the loaned crypto assets to investors upon demand.  This false and 

misleading statement was in the offer and sale of BIAs, and as such was in the offer and sale of 
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securities.  A violation of these provisions does not require scienter and may rest on a finding of 

negligence.  See Aaron v. SEC, 446 U.S. 685, 701-02 (1980). 

 

C. Violation of Section 7(a) of the Investment Company Act 

 

36. As a result of the conduct described above, BlockFi violated Section 7(a) of the 

Investment Company Act, which makes it unlawful for an unregistered investment company to, 

among other things, directly or indirectly “[o]ffer for sale, sell, or deliver after sale, by the use of 

the mails or any means or instrumentality of interstate commerce, any security or any interest in a 

security” or “engage in any business in interstate commerce.”   

 

37. From at least December 31, 2019 to at least September 30, 2021, BlockFi held 

assets meeting the definition of investment securities under Section 3(a)(2) of the Investment 

Company Act.  These investment securities, which include the loans that BlockFi made to counter 

parties, had a value exceeding 40% of its total assets as set forth in Section 3(a)(1)(C) of the 

Investment Company Act.  During these time periods, BlockFi was an issuer, was not registered as 

an investment company, and was not exempted or excluded from the Investment Company Act’s 

definition of an investment company.   

 

38. Section 3(c)(2) of the Investment Company Act excludes from the definition of 

investment company any person that is “primarily engaged in the business of . . . acting as a market 

intermediary . . . whose gross income normally is derived principally from such business and 

related activities.”  As defined in Section 3(c)(2)(B)(i), a “‘market intermediary’ is any person that 

regularly holds itself out as being willing contemporaneously to engage in, and that is regularly 

engaged in, the business of entering into transactions on both sides of the market for a financial 

contract or one or more such financial contracts,” and whose “gross income normally is derived 

principally from such business and related activities.”  Under Section 3(c)(2)(B)(ii), “‘financial 

contract’ means any arrangement that (I) takes the form of an individually negotiated contract, 

agreement, or option to buy, sell, lend, swap, or repurchase, or other similar individually negotiated 

transaction commonly entered into by participants in the financial markets; (II) is in respect of 

securities, commodities, currencies, interest or other rates, other measures of value, or any other 

financial or economic interest similar in purpose or function to any of the foregoing; and (III) is 

entered into in response to a request from a counter party for a quotation, or is otherwise entered 

into and structured to accommodate the objectives of the counter party to such arrangement.”  

 

39. BlockFi did not satisfy the terms of the “market intermediary” exclusion under 

Section 3(c)(2) because it was not primarily engaged in the business of acting as a market 

intermediary; its principal source of gross income was not derived from intermediary business 

and related activities; and it did not regularly engage in the business of entering into transactions 

on both sides of the market for a financial contract.  The BIAs, for example, were not 

“individually negotiated” financial contracts that were entered into in “response to a request from 

a counter party for a quotation” or structured to accommodate “the objectives of the counter 

party.”  Moreover, BlockFi only intermittently entered into individually negotiated transactions 
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to borrow crypto assets, and initiated and did not structure those transactions for the counter 

parties’ objectives.  Consequently, neither the BIA nor BlockFi’s individually negotiated 

borrowings met the definition of financial contract in Section 3(c)(2), and so BlockFi was not 

regularly engaged in the business of entering into transactions on both sides of the market for 

a financial contract.  BlockFi’s primary business was investing in investment securities, 

including institutional loans.  Moreover, BlockFi did not meet any other statutory exemptions or 

exclusions from the definition of an investment company, or seek an order from the Commission 

declaring that it was primarily engaged in a business other than that of investing, reinvesting, 

owning, holding, or trading in securities, or exempting it from complying with any provisions of 

the Investment Company Act or the rules thereunder.  For these reasons, and for the reasons set 

forth in paragraph 37 above, BlockFi was an investment company engaged in business in interstate 

commerce. 

 

Subsequent Events, and Respondent’s Cooperation and Remedial Efforts 
 

40. On February 14, 2022, BlockFi Inc., Respondent’s parent company, publicly 

announced that it intends to register under the Securities Act the offer and sale of a new investment 

product, BlockFi Yield, which will include the filing of an indenture and Form T-1 under the Trust 

Indenture Act of 1939.  BlockFi has represented that the general structure of the BlockFi Yield 

investment product will be as follows: 

 

 
 

41. In determining to accept the Offer, the Commission considered remedial acts 

promptly undertaken by Respondent and cooperation afforded the Commission staff.  
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Undertakings 
 

42. BlockFi has undertaken to, on the day of the institution of the Order, cease offering 

BIAs to new investors in the United States and cease accepting further investments or funds in the 

BIAs by current U.S. investors. 

 

43. BlockFi has undertaken to, within 60 days of the institution of the Order, come into 

compliance with Section 7(a) of the Investment Company Act by either:  

 

a. Filing a notification of registration pursuant to Section 8(a) of the Investment 

Company Act, and then within 90 days of filing such notification of registration, 

filing a registration statement with the Commission, on the appropriate form; or   

 

b. Completing steps such that BlockFi is no longer required to be registered under 

Section 7(a) of the Investment Company Act and providing the Commission staff 

with sufficient credible evidence that it is no longer required to be registered 

under the Investment Company Act.  

 

The Commission staff may grant a single 30-day extension for good cause shown.  

 

44. A Form S-1 registration statement filed by BlockFi Inc. for BlockFi Yield (or any 

similar product) will not be declared effective if, among other things, BlockFi Inc., or any 

subsidiary or affiliate involved in the BlockFi Yield investment product or in the borrowing or 

lending of crypto assets to external parties, is not in compliance with Section 7(a) of the Investment 

Company Act.  If a Form S-1 registration statement filed by BlockFi Inc. for BlockFi Yield is 

declared effective, BlockFi undertakes to, 180 days after the effectiveness date, provide the 

Commission staff with sufficient credible evidence to affirm that BlockFi, or any subsidiary or 

affiliate involved in the BlockFi Yield investment product or in the borrowing or lending of crypto 

assets to external parties, continues to be in compliance with Section 7(a) of the Investment 

Company Act. 

 

45. BlockFi undertakes to certify, in writing, compliance with each undertaking set 

forth above.  Each certification shall identify the undertaking(s), provide written evidence of 

compliance in the form of a narrative, and be supported by exhibits sufficient to demonstrate 

compliance.  The Commission staff may make reasonable requests for further evidence of 

compliance, and BlockFi agrees to provide such evidence.  Each certification and supporting 

material shall be submitted to Kristina Littman, Chief, Cyber Unit, Division of Enforcement, 

Securities and Exchange Commission, 100 F St., NE, Washington, DC 20549, with a copy to the 

Office of Chief Counsel of the Division of Enforcement, Securities and Exchange Commission, 

100 F Street, NE, Washington, DC 20549, no later than 30 days from the date of the completion of 

each undertaking. 
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IV. 

 

 In view of the foregoing, the Commission deems it appropriate to impose the sanctions 

agreed to in Respondent’s Offer. 

 

 Accordingly, it is hereby ORDERED that: 

 

A. Pursuant to Section 8A of the Securities Act, Respondent cease and desist from 

committing or causing any violations and any future violations of Sections 5(a), 5(c), 17(a)(2) 

and 17(a)(3) of the Securities Act. 

 

B. Pursuant to Section 9(f) of the Investment Company Act, Respondent shall cease 

and desist from committing or causing any violations and any future violations of Section 7(a) of 

the Investment Company Act, subject to Section III, paragraphs 43 through 44. 

 

C. Respondent shall comply with the undertakings set forth in Section III, paragraphs 

42 through 45 above. 

 

D. Respondent shall pay a civil money penalty in the amount of $50,000,000.00 to the 

Securities and Exchange Commission for transfer to the general fund of the United States 

Treasury, subject to Exchange Act 21F(g)(3).  Payment shall be made in the following 

installments: 

 

1. Due within 14 days of the entry of this Order: $10,000,000 (the “Initial 

Payment”) 

2. Due 180 days of the entry of this Order: $10,000,000   

3. Due 365 days of the entry of this Order: $10,000,000 

4. Due 545 days of the entry of this Order: $10,000,000 

5. Due 730 days of the entry of this Order: $10,000,000 

 

Payments shall be applied first to post-order interest, which accrues pursuant to 31 U.S.C. 

3717.  Prior to making the final payment set forth herein, Respondent shall contact the staff of the 

Commission for the amount due.  If Respondent fails to make any payment by the date agreed 

and/or in the amount agreed according to the schedule set forth above, all outstanding payments 

under this Order, including post-order interest, minus any payments made, shall become due and 

payable immediately at the discretion of the staff of the Commission without further application to 

the Commission. 

 

Payment must be made in one of the following ways:   

 

(1) Respondent may transmit payment electronically to the Commission, which 

will provide detailed ACH transfer/Fedwire instructions upon request;  
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(2) Respondent may make direct payment from a bank account via Pay.gov 

through the SEC website at http://www.sec.gov/about/offices/ofm.htm; or  

 

(3) Respondent may pay by certified check, bank cashier’s check, or United 

States postal money order, made payable to the Securities and Exchange 

Commission and hand-delivered or mailed to:  

 

Enterprise Services Center 

Accounts Receivable Branch 

HQ Bldg., Room 181, AMZ-341 

6500 South MacArthur Boulevard 

Oklahoma City, OK 73169 

 

Payments by check or money order must be accompanied by a cover letter identifying 

BlockFi Lending LLC as Respondent in these proceedings, and the file number of these 

proceedings; a copy of the cover letter and check or money order must be sent to Kristina Littman, 

Division of Enforcement, Securities and Exchange Commission, 100 F St., NE, Washington, DC 

20549.   

 

 E. Amounts ordered to be paid as civil money penalties pursuant to this Order shall be 

treated as penalties paid to the government for all purposes, including all tax purposes.  To 

preserve the deterrent effect of the civil penalty, Respondent agrees that in any Related Investor 

Action, they shall not argue that they are entitled to, nor shall they benefit by, offset or reduction of 

any award of compensatory damages by the amount of any part of Respondent’s payment of a civil 

penalty in this action (“Penalty Offset”).  If the court in any Related Investor Action grants such a 

Penalty Offset, Respondent agrees that it shall, within 30 days after entry of a final order granting 

the Penalty Offset, notify the Commission's counsel in this action and pay the amount of the 

Penalty Offset to the Securities and Exchange Commission.  Such a payment shall not be deemed 

an additional civil penalty and shall not be deemed to change the amount of the civil penalty 

imposed in this proceeding.  For purposes of this paragraph, a “Related Investor Action” means a 

private damages action brought against Respondent by or on behalf of one or more investors based 

on substantially the same facts as alleged in the Order instituted by the Commission in this 

proceeding. 

 

 By the Commission. 

 

 

 

Vanessa A. Countryman 

Secretary 

http://www.sec.gov/about/offices/ofm.htm
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EXHIBIT C 



1

---------- Forwarded message --------- 
From: Nexo Community <community@nexo.io> 
Date: Fri, 18 Feb 2022 at 22:33 
Subject: Important Changes to Nexo’s Earn Interest Product in the U.S. 

Proacti ve changes in compliance with new reg ulator y g uidance. 

Immediate Changes to 
Nexo’s Earn Interest 
Product in the U.S. 
 

Dear , 

As one of the world’s most trusted digital asset institutions and a company 
committed to compliance with applicable laws in its jurisdictions of operation, 
Nexo is announcing important changes to the Earn Interest Product for clients in 
the United States. 

As the regulatory framework for digital assets continues to evolve, we remain 
committed to doing the same and to continue providing our clients with the best 
possible solutions for their digital assets. 



2

 

 

 
We are encouraged by the first-of-its-kind settlement announced by the U.S. 
Securities and Exchange Commission and over 32 U.S. states on February 14, 
2022, as it brings much-needed clarity to Crypto Asset Interest-bearing Accounts 
and to the provision of such services going forward. 

  

 

 

 
To this effect, we would like to inform you that Nexo has voluntarily determined to 
implement significant changes to its Earn Interest Product in the U.S. in order to 
be in compliance with the newly-announced guidance. 

  

 

 

 
All assets entrusted to Nexo are safe and accessible to all clients as always. 
Details of Armanino’s real-time audit of Nexo’s reserves can be found here. 

  

 

 

 
We believe these changes, effective immediately, reflect a sustainable path 
forward for our Earn Interest Product in the U.S. 

  

 

 

 

Key Takeaways: 
  

 

 

 
 The current changes only affect the Earn Interest Product for U.S. citizens and 

residents, while non-U.S. clients are not affected by any of these changes. 

 U.S. clients will continue to enjoy uninterrupted access to all other Nexo 
products.1 

 Existing U.S. Clients: You will continue to earn interest on your current 
Savings Wallet balances only. New top-ups to your Savings Wallet as of today 
will not earn interest until the restructuring of the Earn Interest Product and the 
registration process with the relevant regulatory bodies are finalized, as per the 
recently announced guidance. Once complete, eligible U.S. clients will be 
migrated to the Earn Interest Product 2.0 and new top-ups will earn interest. 
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Please note that any assets withdrawn from your Savings 
Wallet, even if returned later, will be treated as new top-ups and 
will not earn you interest. 

 

   

 

 

 
 New U.S. Clients: The Earn Interest Product in its current form will not be 

available for new U.S. clients until the restructuring into Earn Interest Product 
2.0 and the registration process with the relevant regulatory bodies are 
finalized, as per the recently received guidance. Once complete, the Earn 
Interest Product 2.0 will become available for all eligible clients. 

 Earn Interest Product 2.0: Our team and legal advisers are working around 
the clock to develop solutions for our U.S. clients that will make the Earn 
Interest Product 2.0 as widely accessible as possible and compliant with the 
new regulatory realities. We will provide more details as soon as possible. 

  

 

 

 
We are firm believers in blockchain's transformational powers and in meaningful, 
innovation-oriented regulation in partnership with the blockchain industry itself. We 
have never been more excited and confident about the road ahead, as the 
recently provided regulatory clarity will undoubtedly ensure even wider adoption of 
digital assets and the gradual increase of the total addressable market. 

  

 

 

 
To our clients and supporters – we most humbly thank you for your continued 
support. Rest assured that we will continue to develop and enhance Nexo’s 
products and services with your best interest in mind. 

  

 

 

 
1Subject to the limitations and restrictions in the Nexo Wallet Services General Terms and Conditions, 
Nexo Crypto Credit General Terms and Conditions and Nexo Exchange Service General Terms and 
Conditions. 

  

 

 

 
This communication does not constitute an offer to sell or the solicitation of any offer to buy any 
securities, and shall not constitute an offer, solicitation, or sale in any state or jurisdiction in which such 
offer, solicitation, or sale would be unlawful. We have not filed or confidentially submitted a registration 
statement with the SEC for any interest-bearing products and there is no guarantee that it would be 
declared effective. Any offers, solicitations, or sales of securities will be made in accordance with the 
registration requirements of the Securities Act of 1933, as amended (the “Securities Act”). Our products 
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also may not be offered or sold in the U.S., to U.S. persons, or for the benefit of a U.S. person, or in any 
state or jurisdiction in which such offer, solicitation, or sale would be prohibited. 

  

 

 

 
This communication contains “forward-looking statements” which are subject to risks, uncertainties, and 
other difficult-to-predict factors. Statements with words such as “could,” “expect,” “intend,” “believe,” 
“may,” “target,” “will,” “might,” “estimate,” and similar expressions constitute forward-looking statements. 
Some of the risks and uncertainties to our business include but are not limited to: overall challenges 
facing the digital assets industry; our ability to register any earn interest products with securities 
regulators, and political conditions in the U.S. or internationally, including the impacts of the COVID-19 
pandemic. Nexo does not undertake any obligation and does not intend, to update any forward-looking 
statement after the date of this communication, even if new information comes to light. 

  

 

 

 
Please consider that the above changes are reflected in our Nexo Earn Interest Product General Terms 
and Conditions and Nexo Wallet Services General Terms and Conditions. You shall take your time and 
get acquainted with these changes before continuing using the services provided by Nexo, so you are 
fully aware of your rights and obligations arising out thereof. 
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