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Date Version | Changes
August 6, Corrected typo on header of Early Invention with
2.1 . . .

2019 3 Delinquent Borrowersin Section11.

March 22, 3.2 Correction of citations in the Modified Periodic

2019 Statement Requirements table (See “Content and layout
requirements for modified periodic statements and
couponbooks”in Section5.10.2)

March 29, 3.1 On March 8, 2018, the Bureauissued a final rule

2018 amending the 2016 Mortgage Servicing Rules. Thisrule

replace the single-billing-cycle exemption for periodic
statements and coupon books with a single-statement
exemption whenservicers transition to providing
modified or unmodified periodic statements and coupon
books to consumers entering or exiting bankruptcy. This
final rule provides a single-statement exemption for the
next periodic statement or couponbook that aservicer
would otherwise have to provide, regardless of whenin
the billing cycle the triggering event occurs. (See
“Periodic statement and coupon book exemption for
borrowersin bankruptcy"in Section5.10.6)

Provisions of the mortgage servicing rulesin effect prior
to April19, 2018, which are no longer in effect on or after
April19,2018,havebeenremoved.

Miscellaneous formatting changes.
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October18,
2017

3.0

In October 2017, the Bureauissued an interim final rule
amending certain mortgage servicingrules. This guide
refersto the October 2017 interim final rule as the
October 2017 Interim Final Rule.

» Early intervention: The October 2017 Interim
Final Rule clarifies the obligations for servicers to
provide the early intervention written notice if the
borrower hasinvoked the cease communication
protectionunder the Fair Debt Collection
Practices Act (FDCPA). (See “How often must I
provide a written notice to a borrower who has
invoked the cease communication right under the
FDCPA?” in Section11.8.8)

In July 2017, the Bureau published a final rule making
technical corrections to the 2016 Mortgage Servicing Rule
(July 2017 Final Rule). TheJuly 2017 Final Rule clarifies
the effective date for modifications to the sample notices
providedin appendix H-30 and for commentary relating
to periodic statements for certain borrowers in
bankruptcy. (See “Note on modifying sample periodic
statements”inSection5.6.3 and “Whendo I have to
start following these rules?” in Section 2.2)

Miscellaneous Administrative Changes.

November
30,2016

3.0

In August 2016, the Bureau published a final rule
amending certain mortgage servicingrules. This guide
refersto the August 2016 final rule as the 2016 Mortgage
Servicing Rule.

» Small servicer: The small servicer exemption
generally applies to servicers who service 5,000 or
fewer mortgage loans for all of which the servicer
is the creditor or assignee. The 2016 Mortgage
Servicing Rule excludes certain seller-financed
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transactions and mortgage loans voluntarily
serviced for a non-affiliate, evenif the non-
affiliateis nota creditor or assignee, from being
counted toward the 5,000 loanlimit. (See “Small

Servicer Exemption”in Section 3)

Successorsininterest: The 2016 Mortgage
Servicing Rule adds definitions of “successorin
interest” to subpart C of Regulation X and to
RegulationZ. In addition, it includes provisions
related to how a servicer confirms a successorin
interest’sidentity and ownership interestin a
property. It also generally provides that the
mortgage servicing rules apply to successorsin
interest once a servicer confirms the successorin
interest’s status. (See “Successorsin Interest”in
Section4)

Periodic statements: The 2016 Mortgage
Servicing Rule clarifies certain periodic statement
disclosure requirements relating to mortgage
loans and requires servicers to provide certain
borrowersin bankruptcy a modified periodic
statement or coupon book. Inaddition, in certain
circumstances, servicers generally are exempt
fromthe periodic statement requirement for
charged-off mortgage loans. (See “Periodic
Statements”in Section 5)

Force-placedinsurance: The 2016 Mortgage
Servicing Rule amends the force-placed insurance
disclosures and model formsto account for
instances when the borrower has insufficient
coverage onthe property, and it gives servicersthe

optionto omit a borrower’s mortgage loan
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account number on certain required notices. (See

“Force-Placed Insurance”in Section 8)

Early intervention: The 2016 Mortgage Servicing
Rule clarifies the obligations for servicers to
establish or make good faith efforts to establish
live contact with delinquent borrowers. In
addition, the rule revises the exemption from
early intervention for borrowers who are in
bankruptcy or who have invoked cease
communication protection under the Fair Debt
Collection Practices Act (FDCPA). (See “Early
Inventionwith Delinquent Borrowers”in Section
11)

The definition of delinquency: The 2016 Mortgage
Servicing Rule adopts a general definition of
delinquency that applies to all servicing provisions
of Regulation X and periodic statements for
mortgage loansin Regulation Z. For more

information on when a borrower is delinquent,

Loss mitigation: The 2016 Mortgage Servicing
Rule amends and modifies several sections of the
loss mitigationrule. (See “Loss Mitigation
Procedures”in Section13.) The final rule:

o Requiresservicersto meettheloss
mitigation requirements more than once
in the life of a loan for borrowers who
become current on payments at any time
between the borrower’s prior complete
loss mitigation applicationand a
subsequent loss mitigation application;
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Modifies an existing exceptionto the 120-
day prohibition on foreclosure filing to
allow a servicer to join the foreclosure
action of a superior or subordinate

lienholder;

Clarifies how servicers select the
reasonable date by which a borrower
should return documents and information

to complete an application;

Makes clear that servicers cannot movefor
foreclosure judgment or order of sale, or
conduct aforeclosure sale, in certain

circumstances;

Requires that servicers provide a written
notice to a borrower within five days
(excluding Saturdays, Sundays, orlegal
holidays) after they receive a complete loss
mitigation application and requires certain

informationto beincludedin the notice;

Sets forth how servicers must attempt to
obtaininformation notin the borrower’s
control and evaluate aloss mitigation
application while waiting for third party
information;

Permits servicers to offer ashort-term
repayment planbased upon an evaluation
of an incomplete loss mitigation

application;

Eases document collection requirements
in connection with some loss mitigation
applications; and
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o Addressesand clarifies howloss mitigation
procedures and timelines apply when a
transferee servicer receives a mortgage
loan for which there is a loss mitigation
application pending at the time of a

servicing transfer.

= Other amendments and technical corrections or
clarifications to the mortgage servicing rules not

listed above.

The mortgage servicing rules address the servicing of
mortgage loans, and are implemented in both Regulation
X and RegulationZ. Regulation X uses the term
“borrower,” and Regulation Z uses the term “consumer.”
Previousversions of the Mortgage Servicing Guide used
the term “consumer” for ease of reading. This version
replaced the term “consumer” throughout the guide with

the term “borrower.”

A nonprofit servicer section was added to the Small
Servicer Exemption section.

Miscellaneous Administrative Changes.

November3, | 2.2 The Bureau published a final rule amending certain
2014 mortgage rulesto:
» Provide asmall servicerdefinition for nonprofit
entities that meet certainrequirements. (See
“Small Servicer Exemption”in Section 3)
January 7, 2.1 Miscellaneous Administrative Changes.
2014
November 2.0 » Serviceractivities prohibited during the first 120
27,2013 days of delinquency: The Bureau’s servicing rule
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prohibits servicers from making the “first notice
or filing” under state law during the first 120 days
ofthe borrower’s delinquency. The October 2013
Final Rule clarifies howthe rule works across
different states with different foreclosure laws,
and adopts a narrower definition of “first notice of
filing” that closely tracks FHA’s “first legal”
standard, which is familiar to industry. Also under
the final rule, servicers will be allowed to send
early notices that may provide beneficial
informationto borrowers about legal aid,
counseling, or other resources.

Procedures forobtaining follow-up information
on loss-mitigation applications: Accordingto the
Bureau’s servicing rule, within five days of receipt
of a loss mitigation application, a servicer must
acknowledge receipt of the application and inform
the borrower whether it deems the application
complete or incomplete. If incomplete, the
servicer must identify for the borrower what is
needed to completeit. The October 2013 Final
rule makes two changes to these provisions:

o First, it outlines procedures for servicers to
followif, after conducting an initial reviewand
sending the notice to the borrower, they
discover that they do not have the information
needed to complete an assessment or failed to
identify needed documents or informationin
the initial notice. The changes clarify that
servicers are required to seek the additional
information fromthe borrower if they cannot
complete the assessment without it.

o Second, it provides borrowers who submit

“facially complete” applications—i.e., they
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respond to the initial notice by providing all of
the documents or information identified by
the servicer at that time—with rights and
protectionsunder the rule. Thisincludes
prohibiting servicers form proceeding with a
foreclosure until the borrower hasbeen
notified that additional documents or
informationis needed and been givena
reasonable time to those documents or
information.

Short-termforbearance: The October 2013 Final
Rule provides servicers more flexibility in
providing short-term forbearance plans for
delinquent borrowers who need only temporary
relief without going through a full loss mitigation
evaluation process.

Interplay betweenthe servicing rules,
bankruptcy law, and Fair Debt Collection
Practices Act (FDCPA): The October 2013 Interim
Final Rule and CFPB Bulletin 2013-12 provide
clarifications that certain notices and
communications mandated by the servicing rules
and the Dodd-Frank Wall Street Reform and
Consumer Protection Act are still required even
when delinquent borrowers have instructed
servicers who are debt collectors under the
FDCPA to cease communications. However, such
will not be required to provide early intervention
contactsor certain notices of interest rate
adjustments. The October 2013 Interim Final Rule
also exemptsservicers frombeing required to
provide periodic statements and early
intervention contacts with borrowersin
bankruptcy.
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June 7,2013 | 1.0 Original Document

Paperwork Reduction Act Statement

Accordingto the Paperwork Reduction Act of 1995, an agency may not conduct or sponsor, and
notwithstanding any other provision of lawa personis not required to respond to a collection of
information unlessit displays a valid OMB control number. The OMB control number for
Regulation X is 3170-0016 and for Regulation Zis 3170-0015. They expire on October 31,2018.
The time required to complete these information collections is estimated to average thirty-five
minutes per response for Regulation X and seven hours and thirty-five minutes for Regulation
Z. The obligation to respond to this collection of information is mandatory under The Truthin
Lending Act (TILA), 15 U.S.C. 1601 et seq. and Real Estate Settlement Procedures Act (RESPA)
0f1974,12U.S.C. 2601 et seq. Comments regarding this collection of information, including the
estimated response time, suggestions for improving the usefulness of the information, or
suggestions for reducing the burden to respond to this collection should be submitted to Bureau
at the Consumer Financial Protection Bureau (Attention: PRA Office), 1700 G Street NW,
information under this regulation maintain OMB control numbers for their collections. For
Regulation X, the OMB control numbers are as follows: Office of the Comptroller of the
Currency (1557—0246) and the Department of Housing and Urban Development (2502-0265).
For RegulationZ, the OMB control numbers are as follows: Office of the Comptroller of the
Currency (1557-0176), the Federal Deposit Insurance Corporation (3064—0082), the Federal
Reserve System (7100—0199), and the Federal Trade Commission (3084—0088).
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1. Introduction

1.1 What are the RESPA & TILA Mortgage
Servicing Rules?

In 2010, the Dodd-Frank Wall Street Reform and Consumer Protection Act (the Dodd-Frank
Act)amended the Real Estate Settlement Procedures Act (RESPA) of 1974, whichis
implemented by Regulation X, and the Truthin Lending Act (TILA), whichis implemented by
Regulation Z, with regard to the servicing of certain residential mortgage loans. The Consumer
Financial Protection Bureau (Bureau) issued rules in January 2013 to implement these Dodd-
Frank Act amendmentsto RESPA and TILA. The Bureau also issued several amendments to
theserules in 2013 and 2014. This guide refers to all of these rules collectively asthe 2013
Mortgage Servicing Rules. Most of the 2013 Mortgage Servicing Rules became effective on

January 10,2014.

In August 2016, the Bureauissued a final rule that clarified, revised, and amended several
provisionsinthe 2013 Mortgage Servicing Rules.* These provisions include requirements
regarding force-placed insurance notices, policies and procedures, early intervention, and loss
mitigation under Regulation X’s servicing provisions; and prompt crediting and periodic
statements under Regulation Z’s servicing provisions. The final rule also addressed certain
servicing requirements when a personis a potential or confirmed successor ininterest, isa
debtorin bankruptcy, or has sent a cease communication request under the Fair Debt Collection
Practices Act (FDCPA). This guide refers to the August 2016 final rule as the 2016 Mortgage
Servicing Rule. Most provisions of the 2016 Mortgage Servicing Rule became effective on
October 19, 2017. The provisions relating to successors ininterest and bankruptcy periodic

statements became effective on April 19, 2018.

The 2013 and 2016 Mortgage Servicing Rules are collectively referred to in this guide as the

“Mortgage Servicing Rules.”

! The Bureauissued thefinalrule on August 4,2016. The rulewas publishedin the Federal Register on October 19,
2016. 81 Fed. Reg. 72160 (October 19,2016).
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This guide provides asummary of those rules. The guide highlights issues that small creditors,

and those that work with them, might find helpful to consider when implementing the rules. The

content of this guide does not include any rules, bulletins, guidance, or other interpretations of

the Mortgage Servicing Rules, Regulation X, or Regulation Z issued or released after the date on

the guide’s cover page.

The Mortgage Servicing Rules can be found in the Federal Register:

Regulation X at 78 FR 10695 (February 14, 2013), asamended by 78 FR 44685 (July 24,
2013),78 FR 60381 (October1,2013), 78 FR 62993 (October 23, 2013) (Interim Final
Rule), and 81 FR 72160 (October 19,2016).

RegulationZ at 78 FR 10901 (February 14, 2013), asamended by 78 FR 44685 (July 24,
2013),78 FR 60381 (October 1,2013),and 78 FR 62993 (October 23, 2013) (Interim
Final Rule), 79 FR 65299 (November 3,2014), and 81 FR 72160 (October 19, 2016).

The Bureau has also issued several other rules and documents related to the Mortgage Servicing

Rules. These documentsinclude:

19

Two interpretive rules relating to the Mortgage Servicing Rules: 79 FR 41631 (July 17,
2014)and 81 FR 71977 (October 19,2016);

Policy guidance on supervisory and enforcement priorities for early compliance with the
2016 Mortgage Servicing Rules, 82 FR 29713 (June 30, 2017) (June 2017 Policy
Guidance);

A final rule making technical corrections to the 2016 Mortgage Servicing Final Rule, 82
FR 30947 (July 5,2017) (July 2017 Final Rule);

An interimfinal rule, 82 FR 47953 (October 16, 2017) (October 2017 Interim Final
Rule); and

A final rule which revised the timing requirements adopted inthe 2016 Mortgage
Servicing Final Rule for servicers transitioning between modified or unmodified
periodic statements and coupon books when consumers enter or exit bankruptcy, 83 FR
1053 (March12,2018).
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The Dodd-Frank Act required disclosures for certain adjustable-rate mortgages (ARMs) and
force-placed insurance as well as periodic statements for consumers’ mortgage loans. It also
required prompt crediting of mortgage payments and providing payoff statements to
consumers. The Dodd-Frank Act further required servicers to take action to correct certain
errors asserted by consumers regarding their mortgages and to respond to requests for certain
information from consumers regarding their mortgages. The Dodd-Frank Act, TILA, and RESPA
authorized the Bureau to implement these requirements and to issue additional consumer
protectionregulations. The Mortgage Servicing Rules issued by the Bureau under this (and
other) authority require servicers to establish certain policies, procedures, and requirements—
including regarding the designation of personnel to assist consumers who fall behind in their
mortgage payments—and to contact consumers soon after delinquency and work with them to
be considered for applicable loss mitigation options.

The Mortgage Servicing Rules set forth minimum requirements for compliance. The
Mortgage Servicing Rules do not foreclose other entities, such as owners and assignees of
mortgage loans, from setting higher servicing standards that are not in conflict with the
requirements set forth in the Mortgage Servicing Rules. An applicable servicing requirement is
not in conflict with the Mortgage Servicing Rules solely because it imposes additional
requirements. For example, if owner or assignee guidelines prescribe exactly how frequently
servicers must call borrowers until right party contact is made, those requirements may exceed
the general requirement of good faith efforts under the Mortgage Servicing Rules so long as the
guidelines are not in conflict with the requirements of the Mortgage Servicing Rules.

Note that, subsequent to the publication of this guide, the Bureau may update or amend
provisions of the Mortgage Servicing Rules and intends to provide guidance updates to reflect
any such future changes. Changes to this Small Entity Compliance Guide are noted in the guide’s
Version Log.

1.2 Whatis the purpose of this guide?

This guide provides asummary of the Mortgage Servicing Rules. This guide also highlights
issues that small creditors, and those that work with them, might find helpful to consider when
implementing the Mortgage Servicing Rules.
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This guide also meets the requirements of Section 212 of the Small Business Regulatory
Enforcement Fairness Act of 1996, which requires the Bureau to issue a small entity compliance
guide to help small businesses comply with the regulations.

Servicers may want to review their policies, processes, software, contracts, or other aspects of
their business operationsin order to identify any changes needed to comply with the Mortgage
Servicing Rules. Changesrelated to the Mortgage Servicing Rules may take careful planning,
time, or resources to implement. This guide will help youidentify and plan for any necessary
changes.

To support rule implementation, the Bureau will coordinate with other agencies, publish plain-
language guides, publish updates to the Official Interpretations, if needed, and publish revised

examination procedures and readiness guides.

This guide summarizes the Mortgage Servicing Rules, but it is not a substitute for the rules. Only
the rules and their Official Interpretations (also known as Commentary) can provide definitive
informationregarding the requirements of the rules. The discussions below provide citations to
the sections of the rules on the subject under discussion. Keep in mind that the Official
Interpretations, which provide detailed explanations of many of the requirements of the rules,
are found after the text of the rules and their appendices. The Official Interpretations are

arranged by rule section and paragraph for ease of use.

The Mortgage Servicing Rules, including Official Interpretations, issued on January 10,2013 are

federal or state laws that may apply to the origination or servicing of closed-end credit.
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Atthe end of this guide, there is more information about where to find some additional

resources.

1.3 Who should read this guide?

Creditors, assignees, and servicers of mortgage loans may find this guide useful. This guide may
also be helpful to companies that serve as business partners to creditors, assignees, and

servicers.

This guide may be useful in helping you determine whether these rules regulate the loans you
service, and, if so, what your compliance obligations are under the rules.

1.4 Where can | find additional resources that
will help me understand the Mortgage
Servicing Rules?

Resources to help you understand and comply with the Dodd-Frank Act mortgage reforms and
the Bureau’sregulations, including downloadable compliance guides, are available through the

sign up for an email distribution list through which we announce additional resources and tools
as they become available. The Bureau’s website also provides alink to our eRegulationstool,
unofficial version of Regulation X (12 CFR Part 1026) and RegulationZ (12 CFR part 1026), in
which the Mortgage Servicing Rules are codified. Thetool provides versions of the regulatory
textand commentary that are currently in effectin a single location.

If after reviewing these materials, as well as the regulation and official commentary, you have a

specific regulatory interpretation question about the Mortgage Servicing Rule, you can submit it

responses we provide are not official interpretations of the Bureau and are not a substitute for

formallegal counsel or other compliance advice.
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feedback is crucial to making this guide as helpful as possible. The Bureau welcomes your

suggestions for improvements and your thoughts on its usefulness and readability.
The Bureauis particularly interested in feedback relating to:

» How useful youfound this guide for understanding the rules

» How useful youfound this guide for implementing the rules at your business

» Suggestionsyouhave forimproving the guide, such as additional implementation tips
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2. Overview of the Mortgage
Servicing Rules

2.1 What are the Mortgage Servicing Rules
about?

The Mortgage Servicing Rules address the servicing of mortgage loans and are set forth in both
Regulation X and RegulationZ. Regulation X uses the term “borrower,” and Regulation Z uses
the term “consumer.” Unless otherwise noted, this guide uses the term “borrower” throughout.

The Regulation X rule addresses:
» Successorsininterest (§ 1024.17and Subpart C of Regulation X)
» Errorresolutionand informationrequests (§§ 1024.35 and 1024.36)
» Force-placedinsurance (§§1024.17and 1024.37)
» General servicing policies, procedures, and requirements (§ 1024.38)
» Early intervention with delinquent borrowers (§ 1024.39)
» Continuity of contact with delinquent borrowers (§ 1024.40)
* Loss mitigation (§ 1024 .41)
The Regulation Z rule addresses:

» Successorsininterest (§§1026.2(a)(11)and (27),1026.20(c) through (e), 1026.36(c),
1026.39(f),and 1026.41(g))

» Interestrate adjustment notices for ARMs (§1026.20)

* Promptcrediting of mortgage payments and responses to requests for payoffamounts
(§1026.36(c))

» Periodic statements for mortgageloans (§ 1026.41)
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» Small servicers(§1026.41(e)(4))

2.2 When do | have to start following these
rules?

The 2013 Mortgage Servicing Rules generally took effect on January 10,2014. The 2016
Mortgage Servicing Rule took effect on October 19, 2017 for all provisions, except as noted
below.2

» Bankruptcy periodic statement exemption and bankruptcy modified periodic statements
took effecton April 19,2018. The relevant provisions are §§ 1026.41(e)(5) and (f) and

related commentary.

» Successorininterest provisionstook effect on April 19, 2018. The relevant provisions are
in both Regulation X and RegulationZ.

o Under Regulation X, these provisions are § 1024.30(d) and related comments 30(d)-
1 through -3; the definitions of successor ininterest and confirmed successorin
interest under § 1024.31and related comments 31 (Successorininterest)-1 and -2;

§ 1024.32(c)and related comments 32(c)(1)-1, 32(c)(2)-1 and -2, and 32(c)(4)-1;
§1024.35(e)(5); §1024.36(d)(3) and (i) and related comments 36(i)-1 through -3;

§ 1024.38(b)(1)(vi) and related comments 38(b)(1)(vi)-1through -5; comment 4 1(b)-
1; and comment appendix MSto part 1024-2.

o Under RegulationZ, these provisions are § 1026.2(a)(11) and (27) and related
comments 2(a)(11)-4 and 2(a)(27)(i)-1 and -2; comment 20(e)(4)-3; § 1026.20(f);
comment 36(c)(1)(iii)-2; § 1026.39(f); comment 41(c)-5; and § 1026.41(g).

The Bureau may —from time to time—issue rule updates that have different effective dates.

2In June 2017, the Bureau issued policy guidance on its supervisory and enforcement priorities regarding early
com pliance with the 2016 Mortgage ServicingRule. 81FR 7260,72350(0ct.19,2016); 82FR 29713 (June 30,
2017). TheBureauindicatedin theguidance thatit does not intend to take supervisory or enforcement action for
violations of Regulation X or Regulation Z resulting from a servicer’s com pliance with the 2016 Mortgage Servicing
Rule occurringuptothreedaysbefore the applicable effective dates. 82 FR 29713.
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2.3 What loans do the Mortgage Servicing
Rules cover?

These rules generally apply to consumer mortgage loans and entities that service these loans.
Servicers should note that certain aspects of the rules exempt particular types of consumer
mortgage loans. For example, reverse mortgages transactions and timeshare plans are exempt
fromthe periodic statement requirements. In addition, not all servicers are required to comply
with all rules. For example, small servicers are exempt from the majority of the loss mitigation
requirements. T o help readers, this guide includes a scope and small servicer exemption
discussion for each section of the rules.
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3. Small Servicer Exemption

3.1 Whois considered a small servicer?
(§ 1026.41(e)(4))

Servicers that qualify as small servicers are exempt from certain parts of the Mortgage Servicing
Rules. You are a small servicer if you meet one of these criteria:

* You,together with any affiliates, service 5,000 or fewer mortgage loans, and you (or an
affiliate) are the creditor or assignee for all of them. See “What loans should be
considered?”in Section 3.2 for more information about what loans count toward the
5,000 mortgage loan threshold.

» Youarea nonprofit small servicer, meaning you are designated as a nonprofit
organization under section 501(c)(3) of the Internal Revenue Code of 1986, you service
5,000 or fewer mortgage loans (including any mortgage loans serviced on behalf of
associated nonprofit entities), and you (or an associated nonprofit entity) are the creditor
for all of thoseloans. See § 1026.41(e)(4)(1i)(C)(2) for a definition of “associated
nonprofit entities” and “What loans should be considered?”in Section 3.2 for more

information.
* Youarea Housing Finance Agency, asdefined in 24 CFR § 266.5.

(§ 1026.41(e)(4)(i1)

3.1.1 Servicers that service 5,000 or fewer mortgage loans
(§ 1026.41(e)(4)(ii)(A))

To qualify for the small servicer exemption under § 1026.41(e)(4)(ii)(A), you must meet a two
part test. First, you must (together with any affiliates) service 5,000 or less mortgage loans per
year. Second, you must service only mortgage loans for which you (or your affiliate) are the
creditor or assignee. (Comment 41(e)(4)(ii)-2)

For example, if you service 3,000 loans—2,900 of which you own or originated and 100 of which
neither younor any affiliate own or originated—you do not qualify as a small servicerbecause
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youservice loansfor which you (or an affiliate) are not the creditor or assignee, notwithstanding
that you service fewer than 5,000 loans. (Comment 41(e)(4)(ii)-2.ii)

3.1.2 Nonprofit servicer (§ 1026.41(e)(4)(ii)(C))

To qualify for the nonprofit small servicer exemption pursuant to § 1026.41(e)(4)(ii)(B), you
must be designated a “nonprofit entity.” A “nonprofit entity” is defined as an entity havinga tax
exemptionruling or determinationletter fromthe Internal Revenue Serviceunder section
501(c)(3) of the Internal Revenue Code. (§ 1026.41(e)(4)(ii)(C))

In addition to meeting the definition of a nonprofit entity, you must meet a two-part test. First,
youmust service 5,000 or fewer mortgages loans, including those serviced on behalf of
associated nonprofit entities. The term “associated nonprofit entities” is defined as nonprofit
entities that by agreement operate usinga common name, trademark, or servicemarkto further
and support a common charitable mission or purpose. Second, you must service only mortgage
loans that you or an associated nonprofit entity originated. (Comment 41(e)(4)(ii)-4)

For example, if you service 4,400 loans—3,400 of which you originated and 1000 of which your
associated nonprofit originated, and 500 loans neither you nor your associated nonprofit entity
originated, youdo not qualify asa small servicer because you service loans that you oryour
associated nonprofit entity did not originate. (Comment 41(e)(4)(ii)-4.ii)

3.1.3 Note on loans acquired through merger or acquisition

Any mortgage loanyouoryour affiliates obtain as part of a merger or acquisition, or as part of
the acquisition of all of the assets or liabilities of a branch office of a creditor counts asa loan for
which you (or an affiliate) are the creditor or assignee.

A branch office means either an office of a depository institution that is approved as a branch by
a federal or state supervisory agency or an office of a for-profit mortgage lending institution
(other than a depository institution) that takes applications from the public for mortgage loans.
(Comment 41(e)(4)(ii)-1)

3.1.4 Note on master/subservicer

Where a loan is subserviced, the master servicer does not lose its small servicerstatusif it
retains a subservicer (see § 1024.31for the definition of those terms). The subservicer can gain
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the benefit of the small servicer exemption only if both the master servicer and the subservicer
are small servicers. The subservicer generally will not be a small servicer because it does not own
and did not originate the loansit subservices—unlessit is an affiliate of a master servicer that
qualifies as a small servicer. (Comment 41(e)(4)(ii)-3)

3.2 What loans should be considered?
(§ 1026.41(a)and (e))

Only consider mortgage loans that you service. “Mortgage loan” isdefinedin § 1026.41(a)(1) to
mean a closed-end consumer credit transaction secured by a dwelling. Use this definition to
identify the pool of loans from which to determine your small servicer status. Do not include
mortgage loansthat are:

» Voluntarily serviced by you for a non-affiliate and for which the you do not receive any
compensation or fees;

» Reverse mortgages;

» Timeshare plansin the pool ofloans; or

» Transactionsserviced by you for a “seller financer” that meet all of the criteriaidentified

in § 1026.36(a)(5). See “Who is considered a ‘seller financer’?”in Section 3.2.1 for more
information.

This same pool of loans determines your status as a small servicer whether you are looking at
the small servicer exemption with regard to provisions in Regulation X or Z.

3.2.1 Who is considered a “seller financer”? (§ 1026.36(a)(5))

Tobe considered a “seller financer,” you must meet three criteria. First, a “seller financer” must
be a natural person, estate, or trust that provides seller financing for the sale of only one
property in any 12-month period to purchasers of such property, which is owned by the natural
person, estate, or trust and serves as security for the financing. (§ 1026.36(a)(5)(i))

Second, the “seller financer” cannot have constructed, or acted as a contractor for the
construction of, aresidence on the property inits ordinary course of business.

(8§ 1026.36(a)(5)(ii))
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Third, the financing must have a repayment schedule that does not result in negative
amortization and must have a fixed rate or an adjustable rate subject to certain limitations. If
the financing has an adjustable rate, it must not adjust until after five or more years (i.e., 5/1 or
7/7 ARMs); the rate must be determined by the addition of a margin to an index rate, basedon a
widely available index such asindices for U.S. Treasury securities or the London Interbank
Offered Rate; and the rate must be subject to reasonable annual and lifetime rate adjustment
limitations. (§ 1026.36(a)(5)(iii))

3.2.2 What happens if | no longer qualify for the small
servicer exemption? (§ 1026.41(e)(4)(iii))

The small servicer exemptionis determined each calendar year based ontheloans youand your
affiliates service as of January 1 of that calendar year.

If you cease to qualify for the exemption, you have 6 months or until the next January 1
(whicheverislater)to comply with any requirements that you were previously exempt from
because you qualified as a small servicer.

The following examples demonstrate when a servicer either is considered, orisno longer

considered, a small servicer:

» A servicerthat begins servicing more than 5,000 mortgage loans on October 1, and
services more than 5,000 mortgage loans as of January 1 of the following year, would no
longer be considered a small servicer on April 1 (six months after the previous October)
ofthat followingyear.

» A servicerthat begins servicing more than 5,000 mortgage loans on February 1, and
services more than 5,000 mortgage loans as of the following January 1 of the following

year, would no longer be considered a small servicer as of that January 1.

» A servicerthat begins servicing more than 5,000 mortgage loans on February 1, but
serviceslessthan 5,000 mortgage loans as of the following January 1, is considered a
small servicer for that following year. (Comment 41(e)(4)(iii)-2)
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3.3 From what provisions are small servicers

exempt?

Small servicers are exempt from the following provisions of the Mortgage Servicing Rules:

The periodic statement provisions. (§ 1026.41) (See Section 5 for more on periodic
statements.)

The prohibition on purchasing force-placed insurance where a servicer could continue
the borrower’s existing hazard insurance coverage by advancing funds to escrowunder
certain circumstances (when the cost of force-placed insurance is less than the cost of
advancing for hazard insurance). (§ 1024.17) (See page 92 for more on force-placed
insurance.)

The general servicing policies, procedures, and requirements provisions. (§ 1024.38)
(See page 123 for general servicing policies, procedures, and requirements.)

The early intervention provisions. (§ 1024.39) (See page 131 for more on early
intervention.)

The continuity of contact provisions. (§ 1024.40) (See page 146 for more on continuity of
contact.)

Some of the loss mitigation provisions. (§ 1024.41) (See page 151 for more onloss
mitigation.)

Small servicers must comply with certain provisions of the Mortgage Servicing Rules regardless

of servicers’status as small servicers, including for example:

31

The provisionrelating to written requests from a person that indicate that the person
may be a successor ininterest. (§ 1024.36(1)) (See “What are my responsibilities to a
potential successorininterest?” in Section 4.6 for more information.)

The ARM disclosure provisions. (§ 1026.20(c) and (d)) (See page 80 for more oninterest
rate adjustment notices.)

The prompt crediting and payoff statement provisions. (§ 1026.36(c)) (See page 87 for
more on prompt crediting and payoff statements.)
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» Theforce-placed insurance provisions. (§ 1024.37) (See page 92 for more on force-placed
insurance.)

» Theerrorresolutionand informationrequest provisions. (§§ 1024.35and 1024.36) (See
page 104 for more on error resolution and information requests.)

*  Some of the loss mitigation provisions. (§ 1024.41(j)) (See page 151 for more onloss
mitigation.)
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4. Successors in Interest

4.1 Whatdo the successorin interestrules
require?

Successorsininterest under the Mortgage Servicing Rules are certain persons who receive an
ownership interestin a property from a borrower by means of one of five types of transfers. See
“Who are successorsininterest?”in Section 4.5.

Unless an exemption applies, the rule requires you to maintain policies and procedures

reasonably designed to ensure that you can:

1. Promptly facilitate communication with any potential or confirmed successorsininterest
regarding a property securing a mortgage loan upon receiving notice of the death of a
borrower or of any transfer of the property;

2. Promptly determine what documents you reasonably require to confirm the person’s identity
and ownership interest in the property, and promptly provide the person with a description
ofthose documents and how to submit a written request for information regarding the
documentsrequired for confirmation; and

3. Promptly notify the person, uponthe receipt of such documents, that you have

a. confirmed the person’sstatusas a successor ininterest, or

b. determined that additional documents are required (and what those documents
are), or

c. determined that the personis not a successor ininterest. See “Do I need to adopt
policies and procedures for communicating with potential successorsininterest?"
in Section4.6.1.

The rule also requires you to respond to certain written requests indicating a person may be a
successor ininterest by providing that person with a written description of the documents that
are required to confirmthe person’sidentity and ownership interest in the property. This

requirement includes responding to a written request from an agent of a successor ininterest.
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See “What are my responsibilities to a potential successorininterest?”in Section 4.6 for more

information.

Youarerequired to treat a confirmed successor ininterest as a borrower for the purposes of
Regulation X’s Mortgage Servicing Rules and a consumer for the purposes of RegulationZ’s
Mortgage Servicing Rules. These provisions generally apply to confirmed successorsin interest
in the same way that they would apply to another borrower or consumer. If aservicer, suchasa
small servicer, is otherwise exempt from a requirement, such as the early intervention
requirement, it does not need to comply with that requirement with regard to a confirmed

successor ininterest.

4.2 Whatis the scope of the successorin
interestrules?

The successorininterest rulesin Regulation X generally apply to federally related mortgage
loans (as defined in § 1024.2 subject to the exemptionsin § 1024.5(b), but not including open-
end lines of credit). The successor ininterest rules in Regulation Z generally apply to closed-end
consumer credit transactions secured by a dwelling (as defined in § 1026.2(a)(19)).

4.3 Is there a small servicer exemption from
the successorin interestrequirements?

Thereisno general exemption fromthe successor ininterest requirements for small servicers,
but small servicers have the same exemptions with respect to confirmed successors in interest
that they have with respect to other borrowers and consumers. For example, small servicers are
exempt from § 1024.38, which generally requires servicers to adopt servicing policies,
procedures, and requirements. (§ 1024.30(b)). However, small servicers are required to respond
to certain written requests from potential successors ininterest pursuant to § 1024.36(i), as

thereis no small servicer exemption for information requests.
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4.4 When do | have to start complying with
the successorin interestrules?

“The successor ininterest provisions of the 2016 Mortgage Servicing Rule became effective April

19,2018. Forexample, as of the April 19,2018, effective date servicers must:

» Maintain policies and procedures with respect to potential successorsininterest as
defined in the 2016 Mortgage Servicing Rules;

* Provide awrittenresponse in accordance with § 1024.36(i) to certain written requests
received onor after the effective date from a personindicating that a person may be a
successor ininterest as defined in the 2016 Mortgage Servicing Rules; and

» Generally treat confirmed successorsininterest as defined in the 2016 Mortgage
Servicing Rules as borrowers for the purposes of Regulation X’s mortgage servicing rules
and consumers for the purposes of Regulation Z’s mortgage servicing rules.

For more information on the requirements of the successor ininterest provisions of the 2016
Mortgage Servicing Rules, see What are my responsibilities to a potential successorininterest?
in Section 4.6 and What are my responsibilities to a confirmed successorin interest? in Section

4.7.

For more information on effective dates, see “When do I have to start following these rules?”in

Section 2.2.

4.5 Who are successors in interest?
(§§ 1024.31 and 1026.2(a)(27))

Successorsininterest are certain persons who inherit or otherwise receive an ownership interest
in property, fromaspouse, parent, or other relative, or upon the death of a joint tenant, when
thereis an outstanding mortgage loan on the property. Successorsininterest caninclude
persons who acquire their interest in the property upondeath of a borrower orina divorce, as
well as transfers from a spouse or from a parent to a child.
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Regulations X and Z contain similar definitions of “successor ininterest.” The two definitions
vary slightly to account for the different terms and scope restrictions of the two regulations. For
example, Regulation X uses the term “borrower,” and Regulation Z uses the term “consumer.”

Under Regulation X, a personis a successor ininterest if a borrower transfers an ownership
interestin a property securing a mortgage loan to the personby means of one of the five
categories of transferslisted below:

1. A transferby devise, descent, or operation of lawon the death of a joint tenant or tenant
by the entirety;

2. A transferto arelative resulting fromthe death of a borrower;

3. A transfer where the spouse or children of the borrower become an owner of the
property;

4. A transferresulting fromadecree of a dissolution of marriage, legal separation
agreement, or from an incidental property settlement agreement, by which the spouse of
the borrower becomes an owner of the property; or

5. A transferinto an inter vivostrust in which the borrower is and remains a beneficiary
and which does not relate to a transfer of rights of occupancy in the property.

For example, assume that Person A, the borrower on amortgage loan, dies and that a relative
Person B becomesthe sole owner as a result of Person A’s death. Person B is a successor in
interest on Person A’s mortgage loan under the Regulation X definition. Once you confirm
Person B’s identity and ownership interest in the property, using documents appropriate under
state law for the specific type of transfer, Person Bwould be considered a “confirmed successor
ininterest.” (§ 1024.31)

A “confirmed successor ininterest” must be treated as a borrower for purposes of the Mortgage
Servicing Rulesin Regulation X and a consumer for purposes of the Mortgage Servicing Rules in
RegulationZ. (§§ 1024.30(d); 1026.2(a)(11)). For example, if you receive aloss mitigation
application from a confirmed successor in interest, you must review and evaluate the application
and notify the confirmed successor ininterest in accordance with the procedures set forthin

§ 1024 .41 if the property is the confirmed successor ininterest’s principal residence and the
procedures set forthin § 1024 .41 are otherwise applicable. (Comment 30(d)-1 of Regulation X)
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4.6 What are my responsibilities to a
potential successor in interest?
(§§ 1024.36(i); 1024.38(b)(1)(vi))

Unlessyou are exempt from the requirements of § 1024.38, you must develop policies and
procedures relating to potential successorsininterest. See “Do I need to adopt policies and
procedures for communicating with potential successors ininterest?”in Section 4.6.1. You
must respond to requests froma personindicating that a person may be a successor ininterest.
See “If I receive an oral request indicating a person may be a successorininterest, how must I
respond?”in Section 4.6.3 and “If I receive a written request indicating a person may be a
successorininterest, how do I respond?”in Section 4.6.4. This includes situations where the
potential successor ininterest contacts you without using the term “successor ininterest,” as the
potential successor ininterest does not need to use a particular phrase to alert you of their
status. (See Comments 36(i)-1 and 38(b)(1)(vi)-1)

For example, you may be notified of the existence of a potential successor ininterest when:

* Youreceive notice that atransfer of ownership or of an ownership interest in the
property hastaken place;

» A personnotifiesyouthata borrower hasbeendivorced, legally separated, or died; or

» A personotherthana borrower submits aloss mitigation application.

4.6.1 Do | need to adopt policies and procedures for

communicating with potential successors in interest?
(§ 1024.38(b)(1)(vi))

Servicers that are not exempt from the requirements of § 1024.38 must develop policies and
procedures relating to potential successors ininterest. Specifically, these servicers must

maintain policies and procedures reasonably designed to ensure that the servicer can:

* Promptly facilitate communication with any potential successorsininterest regarding
the property uponreceiving notice of the death of a borrower or of any transfer of the
property securing a mortgage loan;
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* Promptly determine what documents the servicer reasonably requires to confirm the
person’sidentity and ownership interest in the property, and promptly provide a
description of those documents to the person and how the person may submit a written
request for a description of the documents required for confirmation (including the
appropriate address); and

» Uponthe receipt of such documents, promptly make a confirmation determination and
notify the personthat the servicer has:

o Confirmed the person’s status;

o Determined that additional documents are required (and what those documents are);
or

o Determined that the personis nota successorininterest.

The Mortgage Servicing Rules do not specifically define the term “prompt” for purposes of

§ 1024.38(b)(1)(vi). Generally, whether an action is prompt will depend on the facts and
circumstances of the potential successor in interest’s request. Notification that a potential
successor ininterest has been confirmed is not prompt if it unreasonably interferes with a
successor ininterest’s ability to apply for loss mitigation options according to the procedures
providedin§ 1024 .41. (Comment 38(b)(1)(vi)-5)

In many circumstances, providing information promptly may require a servicer to respond more
quickly than the time limits established in § 1024.36(d)(2) for respondingto arequest for
informationunder § 1024.36(i). For example, if a non-borrowing spouse indicates that the
borrowing spouse has died and that the borrowing spouse and non-borrowing spouse owned the
property jointly as tenants by the entirety, the Bureau expects that a prompt response to the
non-borrowing spouse would occur within a significantly shorter period than 30 days.

4.6.2 What documents may | require to confirm a potential
successor in interest’s identity and ownership interest?
(Comments 38(b)(1)(vi)-2 and -3)

The documents yourequire to confirm a potential successor ininterest’s identity and ownership
interest must be reasonable in light of the laws of the relevant jurisdiction, the specific situation
of the potential successorininterest, and the documents already in your possession. For

example, assume that a potential successor ininterestindicates that an ownership interestin the
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property transferred to the potential successor ininterest from a spouse who is a borrower asa
result of a property agreement incident to adivorce proceeding. Assume further that the
applicable law of the relevant jurisdiction does not require a deed conveying the interest in the
property, but accepts afinal divorce decree and accompanying separation agreement executed
by both spousesto evidence transfer of title. Under these circumstances, it would be reasonable
foryouto require the potential successor ininterest to provide documentation of the final
divorce decree and an executed separation agreement. Because the applicable law of the relevant
jurisdiction does not require a deed, it generally would not be reasonable for youto require a
deed. (Comment 38(b)(1)(vi)-3.iii)

Where appropriate, the documents you require from a potential successor in interest may
include, for example, a death certificate, an executed will, or a court order. Y ou may also require
any documents that youreasonably believe are necessary to prevent fraud (for example, if you
havereasonto believe adocument presented is forged). (Comment 38(b)(1)(vi)-2)

4.6.3 If | receive an oral request indicating a person may be a

successor in interest, how must | respond?
(§ 1024.38(b)(1)(vi))

Servicers subject to § 1024.38(b)(1)(vi) must maintain policies and procedures reasonably
designed to ensure that the servicer can promptly facilitate communication with any potential
successorsininterest regarding the property uponreceiving notice of the death of a borrower or
any transfer of the property. They must also promptly determine the documents they reasonably
require to confirmthat person’s identity and ownership interest in the property and promptly
provide to the potential successor ininterest a description of those documents and how the
person may submit a written request under § 1024.36(i) (including the appropriate address).
Thisincludes situations when a servicer receives actual notice of the existence of a successor in
interest through oral notification. (§ 1024.38(b)(1)(vi) and Comment 38(b)(1)(iv)-1)

4.6.4 If | receive a writtenrequest indicating a person may be

a successor in interest, how do | respond?
(§§ 1024.36(i) and 1024.38)

Servicers subject to § 1024.38(b)(1)(vi) must maintain policies and procedures reasonably
designed to ensure that the servicer can promptly facilitate communication with any potential
successorsininterest regarding the property uponreceiving notice of the death of a borrower or
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any transfer of the property. They must also promptly determine the documents they reasonably
require to confirmthat person’s identity and ownership interest in the property and promptly
provide to the potential successorininterest a description of those documents and how the
person may submit a written request under § 1024.36(i) (including the appropriate address).

In addition, all servicers must provideawrittenresponse in accordance with § 1024.36(i) to
certain writtenrequests froma personindicating that a person may be a successor ininterest.
Specifically, whenyoureceive a written request from a person that (1) indicates they may be a
successor ininterest, (2) includes the name of the borrower from whom the personreceived an
ownership interest, and (3) provides information that enables you to identify the mortgage loan

account, you must generally do the following:

»  Within five days (excludinglegal public holidays, Saturdays, and Sundays) of receiving

the request, provide a written acknowledgment that you have received the request.
(§ 1024.36(c))

» Within thirty-days (excluding legal public holidays, Saturdays, and Sundays) of receiving
the written request, provide a written description of the documents youreasonably
require to confirmthe person’sidentity and ownership interest in the property and
contactinformation, which must include a telephone number, that the person may use
for further assistance.

o Ifyouaresubjectto § 1024.38(b)(1)(vi), your policies and procedures require you to
provide information promptly, which depending on the facts and circumstances may
require a faster response to a potential successor in interest than the time limits
establishedin § 1024.36(d)(2). (§ 1024.38(b)(1)(vi))

Y oumay combine these two notices so long as you provide the combined notice within five days
(excludinglegal public holidays, Saturdays, and Sundays) of receiving the written request.

(§ 1024.36(e))
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If the written request does not provide sufficient
information for you to identify the documents
reasonably required to confirmthe person’s
identity and ownership interest, you may send
the potential successorininterest amodified
version of the second notice required in

§ 1024.36(1)(1), described above. Inlieu of
providing a written description of the
documentsyourequire to confirmthe person’s
identity and ownership interestin the property,

youmay provide aresponse that:

() You mayalso chooseto contact the potential
successorin interestinformally to clarify the
requestand obtain additional relevant
informationthat is needed to respond to the
request. Through such contacts,youmay be
able to obtainany missinginformation that
youneedtorespond fullywithinthetime

limits.

» Includesexamplesof documents typically accepted to establish identity and ownership

interestin a property;

» Indicatesthatthe person may obtaina more individualized description of required

documents by providing additional information;

» Specifies what additional informationis required to enable the servicer to identify the

required documents; and

* Providescontactinformation, including a telephone number, for further assistance.

(§ 1024.36(1)(2))

When the potential successor ininterest provides orally or in writing the additional required
information that you specified, you must treat the newly acquired information, together with the

original request, as a new non-duplicative request under § 1024.36(i)(1). Therefore, you must

comply with § 1024.36(i)(1) and respond to the potential successor ininterest by providing a

written description of the documents the servicer reasonably requires to confirm the person’s

identity and ownership interest in the property and contact information, including a telephone

number, for further assistance. For timing purposes, you will consider the request received as of

the date the required information was acquired.
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4.6.5 Must | respond to a writtenrequest from a person that
claims to be an agent of a potential successorin
interest? (Comment 36(i)-3)

An information request pursuant to § 1024.36(i) is considered to be submitted by a potential
successor ininterest if the information request is submitted by an agent of the potential
successor ininterest. If youreceive a written notice froma person that claimsto be an agent ofa
potential successor ininterest, you may undertake reasonable procedures to determine if that
person has authority from the potential successor ininterest to act on the potential successorin
interest’sbehalf. Youmay establish procedures to determine if a person that claims to be an
agent of a potential successorininterest has authority fromthe potential successor ininterest to
acton the potential successor ininterest’s behalf, for example, by requiring that the person
provide documentation from the potential successor ininterest stating that the purported agent
is acting on the potential successor ininterest’s behalf. Uponreceipt of such documentation, you
must treat the request for information as having been submitted by the potential successorin
interest. (Comment 36(i)-3)

4.6.6 Can | require that potential successors in interest use a

specific address to submit information requests?
(§ 1024.36(i)(4))

If youhave established an address that a borrower must use to request information pursuant to
§ 1024.36(b) and the potential successor ininterest does not use that address, you are not
required to treat that request as a request for information under § 1024.36(i)(4). See “Can I
designate addresses for notices of erroror requests for information?” in Section 9.8 for more
information.

Unlessyouare a small servicer, however, you may be required to respond to a written request
sent to an addressthat is not the address you have established for requests. Servicers subject to
§ 1024.38(b)(1)(vi) must have policies and procedures that are reasonably designed to ensure
they are able to respond promptly with information uponreceiving notice of the existence of a
potential successor ininterest. This applies to requestsreceived at an address that is not the

address a servicer has established for requests under § 1024.36(b).
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4.6.7 Can | require that a person assume a mortgage loan
before confirming that the personis a successorin
interest? (Comments 30(d)-1 and -2 of Regulation X;
Comment 2(a)(11)-4.i of Regulation 2Z)

No. Youmay not require a personto assume a mortgage loan to be considered a successor in
interest. If, however, a person assumes the mortgage loan obligation under state law oris
otherwise liable on it, the protections that the successor ininterest enjoys under Regulations X
and Z are not limited to the protections that apply to a confirmed successor ininterest under
§1024.30(d)and § 1026.2(a)(11).

4.6.8 Am | required to search for potential successors in
interest?

The Mortgage Servicing Rules do not require you to conduct a search for potential successorsin
interest if you have not received actual notice of their existence. (Comment 38(b)(1)(vi)-1)

4.6.9 If | receive a loss mitigation application from a potential
successor in interest, do | review and evaluate the
application in accordance with loss mitigation
procedures?

See “Potential successors ininterest” in the Loss Mitigation Procedures sectionin Section
13.4.12.

4.7 What are my responsibilities to a
confirmed successorin interest?

Generally, you are required to treat a confirmed successor ininterest as a borrower for the
purposes of Regulation X’s mortgage servicing rules and a consumer for the purposes of
Regulation Z's mortgage servicing rules. Confirmed successors ininterest are treated as

borrowers or consumers for purposes of the following provisions:

» EscrowAccounts(§1024.17);
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» Subpart C of Regulation X;

» Disclosure Requirements Regarding Post-Consummation Events (§ 1026.20);
* Prompt Payment Crediting and Payoff Statements (§ 1026.36(c));

» Mortgage Transfer Disclosures (§ 1026.39); and

» Periodic Statement Requirements (§ 1026.41).

Note that the early intervention, continuity of contact, and loss mitigation requirements

(88 1024.39through 1024.41), only apply to a confirmed successor in interest when the property
is the confirmed successor in interest’s principal residence. (§ 1024.30(c)(2)). Determining a
borrower’s principal residence will depend on the specific facts and circumstances regarding the
property and applicable state law. For example, a vacant property may still be a borrower’s
principal residence. (Comment 30(c)(2)-1)

4.7.1 Do | need to adopt policies and procedures for

communicating with confirmed successors in interest?
(§ 1024.38(b)(1)(vi))

Servicers that are not otherwise exempt fromthe requirements of § 1024.38 must develop
policies and procedures reasonably designed to ensure that they promptly facilitate
communication with confirmed successors in interest when they receive notice of the death ofa

borrower or any transfer of the property securing a mortgage loan. (§ 1024.38(b)(1)(vi))

4.7.2 What information must | share with a confirmed
successorin interest?

Youmust send confirmed successors ininterest disclosures and provide other information
under various mortgage servicing rules that relate to:

» Escrowaccounts, payments, and account balances (§§ 1024.17and 1024.34);
» Mortgage servicing transfers and mortgage transfers (§§ 1024.33;1026.39);
» Errorresolution(§1024.35);

» Informationrequests(§1024.36);
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» Force-placedinsurance (§ 1024.37);

» Early intervention (§1024.39);

» Loss mitigation (§ 1024 .41);

= Post-consummationevents(§1026.20);
» Payoff statements (§ 1026.36(c)); and

» Periodic statements (§1026.41).

Note that the informationrequest and error resolution provisions allowyou to limit the
information that confirmed successors in interest may obtain about other borrowers and that all
borrowers may obtain about potential and confirmed successorsininterest in response to
informationrequests and notices of error requests for documentation. See “May I omit
borrowerinformation fromdocuments that are shared with a confirmed successorin interest
in responding to an informationrequest or a notice of error request for documentation?”in
Section 4.7.9 for more information

Youare generally not required to send a Mortgage Servicing Rule notice to a confirmed
successor ininterest when you are sending that same specific notice to another borrower or
consumer on the account. See “Do I need to send a confirmed successorininterest a notice if
send another confirmed successorininterest that notice?” in Section 4.7.8 for more

information.

Similarly, if you send an optional written notice and acknowledgment form that complies with
the requirementsin § 1024.32(c) to a confirmed successor in interest who has not assumed the
mortgage loan obligation under state law, and the confirmed successor ininterest does not
execute the acknowledgment form indicating a desire to receive the notices, you are not required
to provide the confirmed successor in interest any written disclosures required by §§ 1024.17,
1024.33,1024.34,1024.37,1024.39,1026.20(c) through (e), 1026.39(b), 1026 .41 or to comply
with the live contact requirementsin § 1024.39(a), asto that confirmed successor ininterest.
However, the confirmed successor ininterest may request copies of notices sent to other

borrowers or consumers through arequest for information.

4.7.3 What can | do to ensure that sending required notices
to confirmed successors in interest who have not
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assumed the mortgage loan obligation under state law
won't confuse or mislead them about their liability?

The servicing notices provide important information that can assist confirmed successors in
interest in preserving their ownership interests in their properties. Some language appearing in
the model and sample form noticesin Regulations X and Z, however, could suggest that the
recipient of the notice is liable on the mortgage loan obligation. It is possible that this language,
without modification, could confuse confirmed successors ininterest who have not assumed the
mortgage loan obligation under state law and are not otherwise liable on the mortgage loan
obligation. For example, some of these forms state: “your loan” or “[y Jou are late on your

mortgage payments.”

The Mortgage Servicing Rules do not require servicers to use any particular method to ensure
that noticesrequired by the Mortgage Servicing Rules do not confuse or mislead confirmed
successorsininterest who are not liable for the loan and have not assumed the mortgage loan
obligation under state law. However, Regulations X and Z provide several different options that
youcanuse as youdeem appropriate to ensure clarity inyour communications with confirmed

successorsininterest.

One optionis to adjust the language in the notices to replace terminology that might suggest
liability. For example, you can modify certain model and sample forms for ARM disclosures to
remove language regarding personal liability to accommodate particular consumer
circumstances or transactions not addressed by the forms. (Comments 20(c¢)(3)(i)-1,

20(d)(3)(1)-1)

A second optionisto add an affirmative disclosure that clarifies a confirmed successorin
interest has no personal liability and has not assumed the mortgage loan obligation under state
law. For some of the required servicing notices, this type of disclosure could be added into the
notice, while for other types of notices it could be provided in an explanatory cover letter inthe

same transmittal.

A third possibility isto send an optional notice and acknowledgment form, as described under

§ 1024.32(c), to confirmed successors in interest who have not assumed the mortgage loan
obligation and are not otherwise liable on the mortgage loan under state law. The notice
explains that the confirmed successor ininterest is not liable until that person assumes the
mortgage loan obligation under state law. The notice also indicates that the confirmed successor
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in interest must return the acknowledgment formto receive servicing notices under the

Mortgage Servicing Rules.

See also “Note on modifying sample periodic statements” in Section 5.6.3 for more information
on modifying sample periodic statements.

4.7.4 Why might | choose to send a confirmed successor in

interest the optional notice and acknowledgment form
describedin § 1024.32(c)?

If upon confirmationyousend a confirmed successor in interest the optional notice and
acknowledgment form, as described under § 1024.32(c), the Mortgage Servicing Rules relieve
you of the obligations to provide Mortgage Servicing Rule notices and to engage in live contacts
with the confirmed successor ininterest until the confirmed successor ininterest either provides
you an executed acknowledgment indicating a desire to receive the notices or assumes the
mortgage loan obligation under state law.

Note that if a confirmed successor ininterest assumes a mortgage loan obligation under state
law, the informationin the optional notice and acknowledgment formis no longer applicable,
and youbecome obligated to provide any notices required by the Mortgage Servicing Rules.

4.7.5 What are the content requirements for the optional
notice and acknowledgment form? (§ 1024.32(c)(1))

An optional written notice and acknowledgment form will not relieve you of the obligation to
send other servicing notices unless it conforms to the requirementslisted in § 1024.32(c) and
the other conditions are met. The requirements listed can be broken down into two sections: (1)
the noticeitself, and (2) the acknowledgment formthat is sent with the notice.

The optional notice you provide must clearly and conspicuously explain the following five
points:

* Youhave confirmed the successorininterest’s identity and ownership interest in the
property.

» Unlessthe confirmed successor ininterest assumes the mortgage loan under state law,
the successorininterestis not liable for the mortgage debt and cannot be required to use
the successorininterest’s own assets to pay the mortgage debt, except that thelender
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retains a security interest in the property and aright to foreclose onthe property, when
permitted by law and authorized under the mortgage loan contract.

» The confirmed successor ininterest may be entitled to receive certain notices and
communications about the mortgage loanif you are not providing themto another
confirmed successor ininterest or borrower on the account. Y ou may identify examples
of the types of notices and communications (e.g., periodic statements or mortgage
transfer notices) the confirmed successor in interest may receive if the acknowledgment
formis executed.

» Toreceive suchnotices and communications, the confirmed successor ininterest must
provide youwith an executed acknowledgment form. As discussed below, specific
information must be incorporated into the acknowledgment form.

»  Whether or not the confirmed successor ininterest executes the acknowledgment form,
the confirmed successor interest is entitled to submit notices of error, requests for
information, and requests for a payoff statement. You must include a brief description
and explanation of these rights and how to exercise them, including appropriate address
information.

Included in the optional notice is a separate acknowledgment form that the confirmed successor
in interest can execute and return. Y ou must provide an acknowledgment form that clearly and

conspicuously explains that the confirmed successor ininterest:

» Requestsnotices and communications about the mortgage loan, if you are not providing
them to another confirmed successor ininterest or borrower on the account.

» Indicatesthatthe successorininterest understandsthat such notices do not make the
successor ininterest liable for the mortgage debt and that the successor ininterest is

only liable for the mortgage debt if the successor ininterest assumes the mortgage loan
obligation under state law.

» Informsthesuccessorininterest that thereis no time limit to returnan executed
acknowledgment, but you will not begin sending notices and communications until the
executed acknowledgment is returned.
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4.7.6 Must a successor in interest execute an

acknowledgment form within a certaintime period?
(§1024.32(c)(3) and Comment 32(c)(2)-1)

Thereisno time limit to return an executed acknowledgment. A confirmed successor ininterest
may provide an executed acknowledgment to you at any time after confirmation. In addition,
youmust provide additional copies of the written notice and acknowledgment to the confirmed
successor ininterest upon written or oral request. (§ 1024.32(c)(3) and Comment 32(c)(2)-1)

4.7.7 What happens if the successor in interest fails to
provide an executed acknowledgment form or revokes
an executed acknowledgment? (§ 1024.32(c)(2) and
Comment 32(c)(2)-2)

If, upon confirmation, you provide a confirmed successor ininterest who is not liable on the
mortgage loan obligation with a written notice and acknowledgment formin accordance with

§ 1024.32(c)(1), youwill be relieved of the obligation to provide any written disclosures required
by §8§ 1024.17,1024.33,1024.34,1024.37,1024.39,1026.20(c) through (e), 1026.39(b), or
1026.41; or to comply with thelive contact requirementsin § 1024.39(a).

Similarly, when a confirmed successor ininterest who is not liable on the mortgage loan
executes and later revokes an executed acknowledgment, pursuant to § 1024.32(c)(1)(iv), you
are notrequired to provide that confirmed successorin interest with written notices stated
above, as of the date the revocationisreceived.

In either scenario, youwill not be required to provide notices until the confirmed successor in
interest either assumes the mortgage loan obligation under state law or executes and provides

youan acknowledgment form.

4.7.8 Do | need to send a confirmed successor in interest a
notice if | send another confirmed successor in interest
that notice? (Comment 2(a)(11)-4.ivto Regulation Z
and Comment 32(c)(4) to Regulation X)

Generally, you are not required to send a confirmed successor ininterest a required notice under
the Mortgage Servicing Rulesif you are already providing that same notice to another borrower

or consumer on the account.
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For example, if you are providing a periodic statement to a consumer who is obligated on the
mortgage loan, you are not required to send the same periodic statement to a confirmed
successor ininterest. (Comments 2(a)(11)-4.ivand 41(a)-1 in Regulation Z). Similarly, you are
not required to provide aforce-placed insurance notice required under § 1024.37 to a confirmed
successor ininterest if you are providing the same force-placed insurance notice to another
confirmed successor ininterest or other borrower onthe account. (Comment 32(c)(4)-1to
Regulation X)

However, confirmed successorsin interest who are not receiving servicing communications
because they are being provided to another borroweror consumer can request copies of
servicing notices and other information through the information request process. (See “Error

Resolution and Information Requests” in Section 9 for more information)

4.7.9 May | omit borrower information from documents that
are shared with a confirmed successor in interestin
responding to an information request or a notice of
error request for documentation? (§§ 1024.35(e)(5);
1024.36(d)(3))

In responding to a request for information, under§ 1024.36(d), or documentationrelating to a
notice of error, under (§ 1024.35(e), from a confirmed successor in interest, you may omit from
your response location, contact, and personal financial information (e.g., aborrower’s Social
Security number) that pertains to a borrower who is not the requester. Similarly, if aborrower
requests information or documentation, and a responsive document includes location, contact,
or personal financial information of a potential or confirmed successor ininterest that is not the
requester, you may also omit that information. In either scenario, however, you may never omit

information about the terms, status, and payment history of the mortgage loan.
(88 1024.35(e)(5);1024.36(d)(3))

For example, assume a confirmed successor ininterest requests information about the mortgage
loan. In collecting the information for the confirmed successor ininterest, you noticethat the
information contains contact information for the borrower that transferred the property to the
confirmed successor ininterest. Y ou may omit the contact information for the transferor
borrower before sending your response to the confirmed successor in interest.
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4.8 |s there a private right of action for
potential successors in interestunder
RESPA or a privately enforceable notice
of error requirement related to
successorship determinations?

The Mortgage Servicing Rules do not provide a potential successor ininterest a private right of
action or a notice of error procedure for claims that a servicer made aninaccurate determination
about successorship status or failed to comply with §§ 1024.36(i) or 1024.38(b)(1)(vi). The
Mortgage Servicing Rules also do not provide a safe harbor from other claims relating to

confirmation determinations, such as claims of unfair, deceptive, or abusive acts or practices.

Confirmed successorsininterest are considered borrowers for purposes of Subpart C of
Regulation X and escrowaccount requirements (§ 1024.17) and consumers for purposes of the
periodic statement requirements (§ 1026.41), disclosure requirements regarding post-
consummation events (§ 1026.20), and mortgage transfer disclosure requirements (§ 1026.39).
Therefore, confirmed successors in interest have the same private rights of action to enforce the

Mortgage Servicing Rules as other borrowers and consumers.
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5. Periodic Statements

5.1 What does the rule on periodic
statements require? (§ 1026.41)

For loans subject to the periodic statement rule (See “What is the scope of the periodic
statementsrule?”in Section 5.2), you must provide borrowers with a statement each billing
cycle. The statement must show (among other things) information on the payment due and the

application of past payments.

The periodic billing statement must meet certain timing, form, and content requirements. (See
“How oftenmust I send a periodic statement?”in Section 5.5, “What information must be on
the periodic statement, and how must I arrange it?”in Section 5.6, and “Coupon books for
borrowersin bankruptcy”in Section5.10.3.)

In addition, under certain circumstances, you must provide periodic statements or coupon
bookswhena borrower isin bankruptcy. See “Must I provide a borrowerin bankruptcy a
periodic statement or coupon book?” in Section 5.10 for more information. This section
discusses how the periodic statement rule applies to borrowers who are notin bankruptcy unless
otherwise specified.

5.2 Whatis the scope of the periodic
statements rule? (§ 1026.41(a)(1))

The periodic statement requirement applies to any closed-end consumer credit transaction
secured by adwelling, unless an exemption listedin § 1026.41(e) applies.

AsTable1 belowillustrates, periodic statements are not required for open-end transactions,
reverse mortgages, timeshare loans, and in other circumstances.
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TABLE 1:

Periodic statements not

LOANS NOT COVERED BY THE PERIODIC STATEMENT PROVISION IN § 1026.41

. Notes Citation
required for:
Open-endlines ofcreditand g periodic statement provisions in §
Home-Equity Lines of Credit 1056 41 apply only to closed-end
(HELOCs) transactions. Note that open-end § 1026.41(a)(1)

transactions have separate periodic
statement requirements found in § 1026.7.

Reverse mortgages

Reverse mortgages are exempt from the
periodic statement requirement. Reverse
mortgages are defined in § 1026.33(a).

§ 1026.41(e)(1)

Timeshare loans

Timeshare loans are exempt from
the periodic statement requirement.
Timeshare loans are defined in

11 U.S.C. 101(53D).

§ 1026.41(e)(2)

Fixed-rate loans that have
coupon books and certain
information made available

See “How can | use coupon books instead
of periodic statements?”in Section 5.7.

§ 1026.41(e)(3)

Loans seniced by small
senicers

See “Who is considered a small servicer?”
in Section 3.1.

§ 1026.41(e)(4)

Loans while the borrower is a
debtor in bankruptcy in
certain circumstances

Senicers may be exempt from the periodic
statement requirement while the borrower
is a debtor in bankruptcy. See “Periodic
statement and coupon book exemption for
borrowers in bank ruptcy” in Section 5.10.6.

§ 1026.41(e)(5)

Loans that have been
charged off

Senicers may be exempt from the periodic
statement requirement when a loan has
been charged-off. See “Must I continue to
provide periodic statements or coupon
book s after a mortgage loan is charged
off?” in Section 5.9.

§ 1026.41(e)(6)
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9.3 Is there a small servicer exemptionto the
periodic statementrule?

Yes. Small servicers are exempt from all requirements of the periodic statement rule.

(§ 1026.41(e)(4)) (See page 27 for details of the small servicerexemption.)

5.4 Who s responsible for sending a periodic
statement? (§ 1026.41(a)(2) and
comment41(a)-3)

Creditors, assignees, and servicers. Note they do not each need to send a separate statement;a
borrower needs to receive only one statement each billing cycle.

Creditors or assignees that do not currently own the mortgage loan or the mortgage servicing
rights do not have to provide a periodic statement. (§ 1026.41(a)(2))

5.5 How often must| send a periodic
statement? (§ 1026.41(a)(2))

Youmust send a periodic statement each billing cycle. A billing cycle corresponds to the
frequency of payments. Thus, if aloan requires the borrower to make monthly payments, that
borrower will have a monthly billing cycle. Likewise, if a borrower makes quarterly payments (4
payments a year), that borrower will have a quarterly billing cycle.

Youneed not send a periodic statement more frequently than once amonth. If a mortgage loan
has a billing cycle shorter than 31 days (for example, a biweekly billing cycle), you may send a
periodic statement covering an entire month. (§ 1026.41(a)(2))

*  Youmay combine information from more than one cycle in a single billing statement to
create your explanation of the amount due or the past payment breakdown. (Comment
41(a)-2)
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» For example, if you have a biweekly mortgage that was paid on March 6 and 20, you may
send a single statement showing both biweekly payments.

5.5.1 Statement timing (§ 1026.41(b))

Youmust deliver or mail the periodic statement within a “reasonably prompt” time after the
payment due date or the end of any courtesy period provided for the previous billing cycle.

“Reasonably prompt” generally means delivering, emailing, or placing the periodic statement in
the mail within 4 days of the close of the courtesy period of the previous billing cycle.
(Comment 41(b)-1)

The “courtesy period” is the period in which you do not impose a late fee. The meaning of
“courtesy period” is explained in Comment 7(b)(11)-1.

If there is no courtesy period, you must send the periodic statement no later than 4 days after
the payment due date.

5.5.2 Stopping periodic statements

Youdo not have to send periodic statements when:
» Youtransfertheloanto anotherservicer.

» Theloanis fully paid or paid off through a refinance or sale of the house.

» Theloanis dischargedin a foreclosure sale. Theloanis charged-off, you decline to
charge additional fees and interest, and you provide the borrower with a copy of the
“Suspension of Statements & Notice of Charge Off —Retain This Copy for Y our Records”
periodic statement. See “Must I continue to provide periodic statements or coupon
books aftera mortgage loan is charged off?” in Section 5.9 for more information.

» Incertaincircumstances, aborrower onthe mortgage loanbecomes adebtorin
bankruptcy. See “Must I provide a borrowerin bankruptcy a periodic statement or
couponbook?”in Section 5.10for more information.

Youwill have to send periodic statements if the bankruptcy case is dismissed or closed or if the
borrower receives a discharge. However, you do not have to send the periodic statement if the
borrower discharges personal liability for the mortgage debt, unless the borrower reaffirms
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personal liability. If the bankruptcy case isrevived, the periodic statement exception may still
apply. (Comment 41(e)(5)-4)

Youmust continue to send periodic statements even when borrowers are delinquent or if you
are a debt collector under the FDCPA to whom a borrower has sent a written cease

5.6 Whatinformation mustbe on the periodic
statement, and how must | arrange it?

The periodic statement rule requires certain groupings of information, and has different
requirements for where on the statement you must place these grouping. This informationis
summarized in Table 2 below. In addition, you can also see how this information would look in
the sample forms provided in appendix H-30 of RegulationZ (see “Note on modifying sample
periodic statements” in Section 5.6.3 for more information).

The information provided in Table 2 may also apply to periodic statements sent to borrowersin
bankruptcy, with certain modifications as provided under § 1026.41(f). For information on the
content and layout requirements for modified periodic statements, see “Must I provide a

borrowerin bankruptcy a periodic statement or coupon book?” in Section 5.10.

TABLE 2: PERIODIC STATEMENT GROUPING AND PRESENTATION REQUIREMENTS

P .
Grouping Information required res?ntatlon Citation
requirements
(i) Payment due date Grouped together
(i) Amount of late fee in close proximity
A td : . 1026.41(d)(1
moint due if payment is late and located at the S (@(1)
(i) Amount due top of the first page
(i) Monthly payment amount and
breakdown of how that will be Grouped together
Explanation applied to principal, interest, and in close proximity
of amount due escrow and located on the §1026.41(d)2)
(i) Total of fees imposed first page

(iii) Past amount due
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Presentation

Grouping Information required . Citation
requirements
(i) Total of all payments since the
last statement and application to
principal, interest, escrow, fees, and SrousadiETEED
Past payment suspense account in close proximity
(i) Total of all payments since the § 1026.41(d)(3)

breakdown

beginning of the calendar year and
application to principal, interest,
escrow, and fees as well as total
amount in the suspense account

and located on the
first page

Transaction
activity

List of all the transaction activity
since the last statement

All activity must be
listed together, but
the list can be
located anywhere
on the statement

§ 1026.41(d)(4)

Partial payment

Only if funds are held in a
suspense account, information on

Can be on the first
page, a separate

§ 1026.41(d)(5)

information what must be done for the funds to page, orin a

be applied separate letter

A toll-free number and email

address

tact Must the first

.Con ac . (if applicable) where borrowers may ustbe on the firs § 1026.41(d)(6)
information L . . page

obtain information about their

account

(i) Outstanding principal balance

(ii) Current interest rate Can be anywhere
Account (iii) Date when that interest rate may  on the statement;
. . change these items do not § 1026.41(d)(7)
information . .

(iv) Existence of any prepayment need to be grouped

penalty together

(v) Housing counselor information

Canb the first

Delinquenc Only if the borrower is 45 days or :ne ZZZ a(:attras
, 9 ; y more delinquent, see below for a page, , P § 1026.41(d)(8)
information page, orin a

list of information required

separate letter
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5.6.1 Housing counselor information

Housing counselor information, including links to HUD-approved housing counselors and state

5.6.2 Delinquency information

This informationis only required if the borrower is 45 days or more delinquent. This

information could be on the first page of the statement, on a separate page in the statement, or

sent in a separate letter:

58

Thelength of the borrower’s delinquency (as of the date of the periodic statement).
Delinquency is a period of time during which a borrower and the borrower’s mortgage
loan obligation are delinquent. A borrower and a borrower’s mortgage loan obligation
are delinquent beginning on the date a periodic payment sufficient to cover principal,
interest, and (if applicable) escrowbecomes due and unpaid, until such time as no
periodic payment is due and unpaid. For example, assume a borrower’s mortgage loan
requires a borrower to make periodic payments of principal, interest, and escrowby the
first of each month. Borrower does not make the payment that is due on January 1. On
January 2, Borrower is one day delinquent. (Comment 41(d)(8)-1)

A notification of possible risks and expenses (for example, foreclosure or legal fees) that
the borrowers could faceif the delinquency is not cured.

An account history showing, for the previous six months or the period since the last time
the account was current, whichever is shorter, the amount remaining past due fromeach
billing cycle or, if any such payment was fully paid, the date on which it was credited as
fully paid.

A notice showing any loss mitigation program the borrower has agreed to, if applicable.

A notice that you have made the first notice or filing required to start a foreclosure, if
applicable.

The total payment the borrower would have to make to bring the account current.

A reference to the homeownership counselor information you include elsewhere inyour
periodic statement. (§ 1026.41(d)(7)(v))
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5.6.3 Note on modifying sample periodic statements:

Appendix H-30 of Regulation Z contains sample periodic statements. Some elements of the
sample periodic statements are not required by the Mortgage Servicing Rules. For example, the
tear-off coupon or use of legal-size paper is not required when sending a periodic statement.
These elements were included in the sample periodic statements to provide context. While they
show one way you could comply with the Mortgage Servicing Rules, these elements are not

required.

In addition, youdo not have to use the exact terms orlayout used in the sample periodic
statements found in appendix H-30. Y ou may use terms borrowers inyour area commonly
understand. For example, servicers in different parts of the country use the terms “escrow
account” and “impound account” to describe the account in which servicers collect funds to pay

borrowers’ tax and insurance bills.

Y oumay also modify the samples to remove language that could suggest liability under the
mortgage loan agreement if such language is not applicable. For example, in the case of a
confirmed successor ininterest who has not assumed the mortgage loan obligation under state

law and is not otherwise liable on the mortgage loan, you may modify the formsto:
» Use “this mortgage” or “the mortgage” instead of “your mortgage.”

» Use “The payments onthis mortgage are late” instead of “You are late on your mortgage

payments.”

» Use “Thisis the amount needed to bring theloan current” instead of “Y ou must pay this
amount to bring your loan current.”

See also “What canI do to ensure that sending required notices to confirmed successors in
interest who have not assumed the mortgage loan obligation under state law won’t confuse or
mislead them about their liability?” in Section 4.7.3 for more information on sending notices to

successorsininterest.

3 The allowed modifications to the sample periodic statements provided in A ppendix H-30 are effective April 19,
2018. Theeffectivedateswere discussedin the 2016 Mortgage Servicing Rule, as well as the technical corrections
in the July 2017 Final Rule. TheJuly 2017Final Ruleis available at www.consumerfinance.gov/policy-
com pliance /rulem aking/final-rules/amendments-2013-mortgage-rules-under-real-estate-settlem ent-procedures-
act-regulation-x-and-truth-lending-act-regulation-z-correction/.
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For information about modifying periodic statements in context of bankruptcy, see “Model

modified periodic statements for borrowers in bankruptcy” in Section 5.10.4.

5.6.4 Amount Due

Under the Mortgage Servicing Rules, you are required to disclose and explain a modified
“amount due” when (1) the mortgage loan has been accelerated and you accept alower amount
toreinstate the loan, (2) the mortgage loan is subject to a temporary loss mitigation program, or
(3) the mortgage loan contract has been permanently modified. (Comments 41(d)(1) and

41(d)(2))

When the balance of a mortgage loan has been accelerated but you accept alesser amount to
reinstate the loan, you must disclose the lesser amount that will be accepted to reinstate the loan
as the “amount due.” Ifyou are only accepting the lesser amount for a specified period of time,
youmustindicate that the amount is accurate for the designated period of time. For example,
youmay state that the reinstatement amount will be accepted to reinstate the loan through the
“as of [date]” or “good through [date].” The explanation of the “amount due” for an accelerated
mortgage, however, must list both the reinstatement amount that is disclosed and the
accelerated amount, which is the amount that the borrower technically owes under the loan
contract. (Comments 41(d)(1)-1 and 41(d)(2)-1)

When the borrower has agreed to a temporary loss mitigation program, you may disclose either
the payment due under the temporary loss mitigation program or the amount due accordingto
the loan contract asthe “amount due.” The explanation of “amount due,” however, mustinclude
both the amount due accordingto the loan contract and the payment due under the temporary
loss mitigation programif the servicer provided the temporary loss mitigation payment as the
amount due. (Comments 41(d)(1)-2 and 41(d)(2)-2)

When the loan contract has been permanently modified, you must disclose amount due under
the modified loan contract as the “amount due.” Under a permanently modified loan contract,
you are required to explain the “amount due” as normally explained under § 1026.41(d)(2).
(Comment 41(d)(1)-3)

If any information necessary for an accurate disclosure is unknown, you must make the “amount
due” disclosure based on the best information reasonably available at the time the disclosure is
provided and must state clearly that the disclosureisan estimate.
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5.7 How can | use coupon books instead of
periodic statements? (§ 1026.41(e)(3)
and comments 41(e)(3)-1to -4)

A couponbookisa book with a page for eachbilling cycle during a set period (often covering
oneyear). The borrower tears off the page or a portion of the page and returnsit to youwitha
payment for each billing cycle.

Youmay send a couponbook instead of a periodic statement aslong as:

» Theborrower hasafixed-rateloan. Youmust send periodic statementsto all borrowers
who have ARMs, evenif yougive thema couponbook. (See § 1026.18(s)(7)(iii) and its
commentary for guidance on the meaning of “fixed rate.”)

*  Yourcouponbookincludes certaininformation. (See “Information requiredina coupon
book”in Sections.7.1.)

* Youmake certaininformation available to the borrower uponrequest. (See “Making
additional information available” in Section 5.7.2.)

* Youprovide certaininformation to borrowers who are 4 5 days or more delinquent. (See
“Couponbooks fordelinquent borrowers” in Section5.7.3.)

If a borroweris a debtorin bankruptcy or has discharged or discharged personal liability for the
mortgage loan through bankruptcy pursuant to chapters7, 11,12, or 13 of the Bankruptcy Code,
youmay be exempt from providing coupon books. See “Periodic statement and coupon book
exemptionforborrowersin bankruptcy” in Section 5.10.6. If thisexemption does not apply, as
explained in Section 5.10.2, certain modifications may apply to the couponbook.

5.7.1 Informationrequired in a coupon book
(§ 1026.41(e)(3)(i) and (ii) and comments 41(e)(3)-2
and -4)

Your couponbookmustinclude 2 types of information:

1. Informationthat mustappear onevery coupon

2. Informationthat canappear anywhere in the couponbook
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Each coupon inyourbook must have thisinformation:
» Thepaymentdue date

» Theamount of any late payment fee and the date on which you will charge a late fee if
youdon’treceive the payment

= Theamountdue

Youmustinclude otherinformationin your couponbook, but it doesnot have to be included on
each coupon:

* Theoutstandingprincipal balance at (3 Youmayinclude otherinformation about the

the beginning of the time period loan onany ofthe couponbook’s pages.

covered by the couponbook (Comment 41(e)(3)-2)

*» Thecurrentinterestrate
» Theexistence of any prepayment penalty (as definedin § 1026.32(b)(6)(i))

» HUD’s toll-free telephone number ((800) 569-4287) to access contact information for
homeownership counselors or counseling organizations and the website address for

either the Bureau’sinformation Section on homeownership counselors

Contact information on where borrowers can get more information about their loans. (See

“Making additionalinformation available” in Section5.7.2.)

Youcanput the above information onthe inside of the front or back cover of the coupon book or
on filler pages. (Comment 41(e)(3)-3)

5.7.2 Making additional information available
(§ 1026.41(e)(3)(iii))

If youopt to use a couponbook, you must make additional information available to borrowers.
Thisinformation could be made available via telephone, in writing, in person, or electronically
(if the borrower consents). Uponrequest, you must provide any of these items as requested by
the borrower:
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1. An explanation of the amount due including;:

» Theperiodic payment amount (including a breakdown showing how you will apply the

payment to principal, interest, and escrow)
» Thetotal feesor chargesyouimposed since the last statement
* Any payment amount past due
2. A breakdown of past payments, including;:

» Thetotal of all paymentsyoureceived since the previous statement, including a
breakdown showing the amount, if any, you applied to principal, interest, escrow, fees
and charges, and the amount, if any, you sent to a suspense or unapplied funds account

» Thetotal ofall paymentsyoureceived since the beginning of the calendar year, including
a breakdown showing the amount, if any, you applied to principal, interest, escrow, fees
and charges, and the amount, if any, you are currently holdingin a suspense or
unapplied funds account

3. Alist of thetransaction activity that occurred since the last statement. “Transaction activity”
means any activity that causes a credit or debit to the amount currently due.

» Includethedate, a brief description, and the amount for each transaction on the list.

4.Ifyouare currently holding any fundsin a suspense or unapplied funds account, include
information explaining what the borrower must do for the funds to be applied.

5.7.3 Coupon books for delinquent borrowers

When a borrower becomes 45 days or more delinquent, you must provide this additional
information in writing for each billing cycle during the delinquency:

» Thelengthof the borrower’s delinquency (measured as of the date of the written notice).

» A notification of possible risks and expenses (for example, foreclosure or legal fees) that
the borrowers could faceif the delinquency is not cured.

* Anaccount history showing the previous 6 months or the period since the last time the

account was current, whichever is shorter, the amount remaining past due fromeach
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billing cycle, or if the borrower made a full payment, the date you credited the account
for the full payment.

* A notice showing any loss mitigation program the borrower has agreed to, if applicable.

» A noticethatyouhave made the first notice or filing required to start a foreclosure, if
applicable.

» Thetotal payment the borrower would have to make to bring the account current.

» A reference to the homeownership counselor information you include in your coupon

book. (§1026.41(d)(7)(V))

(§1026.41(e)(3)(iv))

5.7.4 Coupon books for borrowers who are debtors in
bankruptcy

See “Content and layout requirements for modified periodic statements and coupon books” in

Section5.10.2 and “Coupon books for borrowers in bankruptcy” in Section5.10.3.

5.8 How must | deliver the informationin
periodic statements?

5.8.1 Borrower opt-out

Generally, borrowers may not opt-out of receiving periodic statements (except in the bankruptcy
context, as discussed below). However, if aborrower chooses to receive statements
electronically, that borrower may opt-out of electronic notification that statements are ready to
accessonline, if they demonstrate the ability to access statements online.

Such ability may be demonstrated, for example, by the borrower receiving notification that the
statements are available, going to the website where the informationis available, viewing the
information about their account, and selecting alink or option there to indicate they no longer
would like to receive notifications when new statements are available. (Comment 41(a)-4)
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5.8.2 Clear and conspicuous

Make the information clear and conspicuous. The “clear and conspicuous” standard generally
requires that disclosures be presented in a reasonably understandable form. (Comment 41(c)-1)

5.8.3 Additional information

Youmay add information to the disclosures and combine disclosures, aslong as:

» Theaddedinformation does not overwhelm or obscure the required disclosures.
(Comment 41(c)-1)

» Thecombinationisnot prohibited by these Mortgage Servicing Rules or other applicable
law. (Comment 41(c)-2)

For example, the Mortgage Servicing Rules do not require you to include certaininformation
about the borrower’s escrowaccount (such as the account balance). You could put escrow
informationin the periodic statement or coupon bookif you wanted to as long as the placement
of that information didn’t break up a group of disclosuresyouare required to put together.

Similarly, you could combine the periodic statement with statements from a checkingaccountor
other account solongas youmeet all the requirements of the periodic statement disclosure, and
combining the statementsis not prohibited by regulations governing the other account.

5.8.4 Close proximity

The periodic statement rule requires you to

put several disclosures in close proximity © Ifadisclosureis not applicable, you don't

to one another. To meet thisrequirement, havetoincludeit. Forexample, ifyoudon't
. h t lty,youdonot

group the items together and set them off charge a. prepayment penaity,youdono
need toincludethe prepayment penalty

from other groupings. . . ..
srouping disclosuresin your periodic statements.

(Comment41(d)-2)
Youcould, for example, present the

informationin boxes, or arrange items in

groups and then put spacesbetween the
groups. Itemsin close proximity may not have any unrelated text between them. Text is
unrelated if it does not explain or expand upon the required disclosures. (Comment 41(d)-1)
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5.8.5 Acceptable forms (§ 1026.41(c))

Youcansend paper statements by mail or provide themin person.

If the borrower gives you affirmative consent, you may send periodic statements electronically.

If yousend electronic statements, they must be in a form the borrower can print or download.

If youare sending the statement

electronically, instead of sending the O Be sure youdistinguish between borrowers

statement itself, you may send borrowers a who have agreed to receive disclosuresand

link to an online site where they cansecurely statements electronicallyand those who opt

access their statements. (Comment 41(c)-3) to pay electronically, for example, via
automatic debit. Choosing automatic

If youare currently sending a borrower electronic payment doesnotequal

electronic disclosures for any account (for affirmative consent to receive electronic

example, amortgage or checkingaccount), statements.

youdo not have to seek affirmative consent

again. (Comment41(c)-4)

Youdo not need to followthe full E-Sign Act verification procedures before providing a
statement electronically. If you wish to followthe E-Sign Act procedures to obtain borrower
consent, youmay, but you can also obtain affirmative consent through a simpler process.
(Comment41(c)-4)

5.9 Must | continue to provide periodic
statements or coupon books after a
mortgage loan is charged off?

(§ 1026.41(e)(6))

Youare exempt fromthe periodic statement or couponbookrequirements for charged-off
mortgage loans if two conditions apply. First, you have charged off the loanin accordance with
your institution’s loan-loss provisions and will not charge any additional fees or interest onthe

account.
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Second, within 30 days of the charge-off or the most recent periodic statement, you must
provide a periodic statement clearly and conspicuously labeled “Suspension of Statements &
Notice of Charge Off—Retain This Copy for Your Records.” This periodic statement must clearly
and conspicuously explain, as applicable:

e Themortgageloanhas been charged off and you will not charge any additional fees or

interest on the account;

¢ Youwillno longer provide the borrower a periodic statement for each billing cycle;

e Thelien onthe property remainsin place and the borrower remainsliable for the
mortgage loan obligation and any obligations arising from or related to the property,
which may include property taxes;

e Theborrower may be required to pay the balance on the account in the future, for
example, uponsale of the property;

e Thebalance onthe accountis not being canceled or forgiven; and

Theloan may be purchased, assigned, or transferred.

Youdo notneed to include any of the above-listed disclosures when the disclosures do not apply
to a particular borrower. For example, if aborrower has discharged personal liability for the
mortgage loan through bankruptcy, you do not need to include an explanation that the borrower
remains liable for the mortgage loan obligation.

The clear and conspicuous standard generally requires that disclosures be in a reasonably
understandable form and readily noticeable to the borrower. The standard, however, does not
impose a minimum type size or other technical requirements. (§ 1026.41(e)(6)(ii) and
Comment 41(e)(6)(1)(B)-1)

If youfail at any time to treat the mortgage loan as charged off, or if you charge any additional
feesorinterest on a charged-offloan, your obligation to provide the borrower with periodic
statement or couponbook resumes. (§ 1026.41(e)(6)(ii))
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5.10 Must | provide a borrower in bankruptcy
a periodic statement or coupon book?

Unlessyou are exempt from sending a periodic statement or couponbook due to aborrower’s
bankruptcy, you must provide periodic statements or coupon books when a borrowerisin
bankruptcy. The periodic statements or coupon books must be modified for bankruptcy. Certain
modifications apply for chapter 7 or chapter 11 bankruptcy, and additional modifications apply
for chapters 12 or 13. See “Content and layout requirements for modified periodic statements

and coupon books”inSection5.10.2.

If a borrower is a debtor in bankruptcy or has discharged personal liability for the mortgage loan
through bankruptcy pursuant to chapters7, 11, 12, or 13 of the Bankruptcy Code, you may be
exempt from providing periodic statements or couponbooks. See “Periodic statement and
couponbookexemption forborrowersinbankruptcy”in Section5.10.6.

5.10.1 Effective date for bankruptcy periodic statement and
coupon book provisions

The bankruptcy periodicstatement and coupon book provisions of the 2016 Mortgage Servicing
Rule became effective on April 19, 2018. For more information about the exemption and existing

For more information on effective dates, see “When do I have to start following these rules?”in
Section 2.2.

5.10.2Content and layout requirements for modified periodic
statements and coupon books

With some exceptions, periodic statements or coupon books for borrowers in bankruptcy must
contain the same categories of disclosures as are provided to borrowers who are not in
bankruptcy. See “What information must be on the periodic statement, and how must I
arrange it?” in Section 5.6 for information on the disclosures required for borrowers who are
not in bankruptcy. When aborrower isin bankruptcy (or has discharged personal liability for
the loan through bankruptcy), however, certain modifications apply to the periodic statement or
couponbook, as explained below. Table 3 below highlights how various requirements differ
between periodic statements and coupon books that are (1) unmodified; (2) modified for chapter
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7,11,12 and 13 bankruptcy or discharge of personal liability through bankruptcy; and (3) further
modified for only chapter 12 and 13 bankruptcy.

TABLE 3:

Disclosures

Periodic
Statement for
Borrowers Not
in Bankruptcy

MODIFIED PERIODIC STATEMENT REQUIREMENTS

Modifications for
Chapter 7 or 11
Bankruptcy (or
Discharge of
Personal Liability)

Modifications for
Chapter 12 or 13
Bankruptcy

Modifications

Modifications

Amount Due, as required Required permitted. See below  permitted. See below
under § 1026.41(d)(1)(iii) for more information. for more information.
§ 1026.41(f)(1) § 1026.41(f)(3)(ii)

Explanation of Amount . . Mod|ﬁcat|ons

) Required Required permitted. See below
Due, as required under for more information
§ 1026.41(d)(2)(iii) § 1026.41(H(3)(ii)
Late P F
rjgjirezyl?\zrelt ee, as Required May be omitted May be omitted
§ 1026.41(d)(1)(ii § 1026.41(f)(1) § 1026.41(f)(1)

Modifications
Tran§act|on activity, as Required Required permltteq. See bglow
required under for more information.
§1026.41(d)(4). § 1026.41(f)(3)(iv)
Length of Delinquency, as Required May be omitted May be omitted
required under g § 1026.41(f)(1) § 1026.41(f)(1)
§ 1026.41(d)(8)(i)-
N.Otlﬁcétlon.Of Possub.le . May be omitted May be omitted
Risks if Delinquency isNot ~ Required § 1026.41(N(1) § 1026.41(N(1)
Cured, as required under ' '
§ 1026.41(d)(8)(ii)
Account History, as . . May be omitted
R R
required under equired equired § 1026.41(F)(3)(i)
§ 1026.41(d)(8)(iii)
;?Srsml\gglc?: t:?g P?farig Required Required May be omitted
» 113pp ! g g § 1026.41(f)(3)(i)

as required under
§ 1026.41(d)(8)(iv)
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Periodic

Modifications for

. Chapter 7 or 11 Modifications for
Disclosures Statement for
Bankruptcy (or Chapter 12 or 13
Borrowers Not .
in Bankruptc Discharge of Bankruptcy
PIYY " personal Liability)
First Notice or Filing for
Any Foreclosure Process Required May be omitted May be omitted
Information, if applicable, q § 1026.41(f)(1) § 1026.41(f)(1)
as required under
§ 1026.41(d)(8)(V)
Total Payment Amount
Needed to Bring the . . May be omitted
Account Current, as Required Required § 1026.41(H(3)(i)
required under
§ 1026.41(d)(8)(v)
Homeownership May be omitted
Counselor Information, as Required Required § 1026.41()(3)(i)
required under ’
§ 1026.41(d)(8)(vii)
Bankruptcy Notice
Statements for Chapters Required Required
7,11, 12, and 13 Not Included § 1026.41(H(2) § 1026.41(H(2)
Borrowers, as required
under § 1026.41(f)(2)
" Required, if applicable.
Pre- A
.re petition rrearage Not Included Not Included See below for more
Disclosures, as required information
under § 1026.41(f)(3)(v) § 1026 41(6(3)(\/)
Additional Disclosures for
Chapters 12 and 13 Not Included Not Included Required, if applicable.

Borrowers, as required
under § 1026.41(f)(3)(v)

§ 1026.41(H)(3)(v)

Modified amount due for borrowersin bankruptcy

Generally, when providing a periodic statement or coupon book that has not been modified due
to a bankruptcy, you are required to ensure that the “amount due” is shown more prominently

than other disclosures on the page. § 1026.41(d)(1)(iii). When sending the modified periodic
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statement or coupon book, however, the requirement to showthe “amount due” more

prominently than other disclosures on the page does not apply. (§ 1026.41(f)(1))

When sending a periodic statement or couponbook to aborrower inchapter12or13

bankruptcy, the amount due information may be limited to the date and amount of the post-

petition payments due and any post-petitionfees and chargesimposed by the servicer.

(8§ 1026.41(f)(3)(i1)

In addition, when a periodic statement or coupon book is provided to borrowersin chapter 12 or

13 bankruptcy, the explanation of the amount due disclosed under § 1026.41(d)(2) may be

limited to:

The monthly post-petition payment
amount, including a breakdown showing

how much, if any, will be applied to
principal, interest, and escrow;

The total sum of any post-petitionfeesor
chargesimposed since the last statement;
and

Any post-petition payment amount past
due.

(8§ 1026.41(f)(3)(ii))

Definitions
(Comments41(f)(3)-1and-2)

() Post-petitionfees and charges aredefined as

fees and charges imposed afterthe
bankruptcy caseis filed.

Pre-petition payments are defined as
payments madeto cure theborrower’s pre-
bankruptcy defaults.

Post-petition payments are defined as
payments made to satisfy the mortgage loan’s
periodic payments as they come due after the
bankruptcy caseis filed.

Modified transaction activity for borrowers in chapter 12 or
chapter 13 bankruptcy (§ 1026.41(f)(3)(iv))

The transaction activity information set forthin § 1026.41(d)(4) must include all paymentsyou

received since the last statement, including all post-petition and pre-petition payments and

payments of post-petition fees and charges, and all post-petition fees and charges the servicer

has imposed since the last statement. The brief description of the activity need not identify the

source of any payments. (§ 1026.41(f)(3)(iv))
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Pre-petition arrearage modifications for borrowers in chapter
12 or chapter 13 bankruptcy (§ 1026.41(f)(3)(v))

If applicable, you must disclose the following information on a periodic statement or coupon
book for borrowersin chapter 12 or chapter 13 bankruptcy:

» Thetotal of all pre-petition payments received since the last statement;

» Thetotal of all pre-petition payments received since the beginning of the consumer’s
bankruptcy case; and

» Thecurrentbalance of the consumer’s pre-petition arrearage.

These pre-petition arrearage disclosures, disclosed as applicable, must be grouped in close
proximity to each other and located on the first page of the statement or, alternatively, ona
separate page enclosed with the periodic statement orina separate letter. (§ 1026.41(f)(3)(v))

If a borrower’s pre-petition arrearage is subject to dispute, or you have not yet determined it,
you caninclude on the periodic statement a statement acknowledging the unresolved amount.

Y oumay omit this information from the periodic statement or coupon book untilyouhave had a
reasonable opportunity to determine the amount of the pre-petition arrearage. Y ou may not,
however, omit that information fromthe periodic statement or couponbook after the date that
the bankruptcy court has fixed for filing proofs of claim in the consumer’s bankruptcy case.

(Comment 41(f)(3)(v)-1)

Tothe extent that the court overseeing the borrower’s bankruptcy case requires post-petition
feesand chargesto be included as an amendment to your proof of claim, you may include such
fees and chargesin the balance of the pre-petition arrearage under § 1026.41(f)(3)(v)(C) rather
than treating them as post-petition fees and charges for purposes of § 1026.41(f)(3).
(Comment 41(f)(3)-2)

5.10.3 Coupon books for borrowers in bankruptcy

A couponbook, while any borroweron the loan is in bankruptcy, must include the same
bankruptcy disclosures as a periodic statement for a borrower in bankruptcy. These disclosures
include the bankruptcy notices required under § 1026.41(f)(2) in the context of chapters 7, 11,
12, and 13 bankruptcy or a discharge of personal liability, as well as the additional disclosures
that apply only when a borrower isin chapters 12 and 13 bankruptcy, asrequired under

§ 1026.41(f)(3)(vi). You may include these disclosures anywhere in the coupon book provided to
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the consumer or ona separate page enclosed with the couponbook. See “Coupon books for

borrowersin bankruptcy” in Section 5.10.3 for more information.

Furthermore, bankruptcy-specific modifications to the delinquency information and other
account information (for example, account history, amount due, explanation of amount due, and
transaction activity) apply to couponbooks.” (§§1026.41(f)(1); 1026.41(f)(3)(i) through (iv),

1026.41(f)(3)(vi), 1026.41(f)(5))

In additionto the requirementslisted in Section 5.10.3, you must make available, upon a
borrower’s request, the pre-petition arrearage information set forthin § 1026.41(f)(3)(v) to the
borrower by telephone, in writing, in person, or electronically. (§ 1026.41(f)(5))

For more information on using a couponbookinlieu of a periodic statement, see “How canI

use couponbooksinstead of periodic statements?”in Section 5.7.

5.10.4 Model modified periodic statements for borrowers in
bankruptcy

Appendix H-30 contains sample forms of modified periodic statements for borrowers in
bankruptcy (e.g., sample forms H-30(E) and H-30(F)). You may use terminology other than that
found on the sample periodic statements in appendix H-30, so long as the new terminology is
commonly understood. (Comment 41(f)-2)

Y oumay modify a periodic statement or coupon bookas necessary to facilitate compliance with
title 11 of the United States Code, the Federal Rules of Bankruptcy Procedure, court orders, and
local rules, guidelines, and standing orders. (Comment 41(f)-4)

For information about modifying periodic statements outside of the context of bankruptcy, see

“Note onmodifying sample periodic statements” in Section5.6.3.

5.10.5Multiple borrowers primarily obligated on the mortgage
loan (§ 1026.41(f)(4) and Comments 41(f)(4)-1 and -2)

When more than one borrower is primarily obligated on a mortgage loan and you are required
to provide a modified periodic statement or couponbook under § 1026.41(f) because one of the
borrowersisa debtorin bankruptcy or has discharged personal liability pursuant to chapter 7,
11,12, or 13, youmay providethe modified periodic statement or coupon book to any or all of
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the borrowers primarily obligated on amortgage loan, evenif a borrower to whomyou provide
the modified statement is not a debtor in bankruptcy. (§ 1026.41(f)(4))

Youmay, but need not, include the required modifications under § 1026.41(f)(3) (modifications
that relate exclusively to chapter 12 or chapter 13 bankruptcy) when two or more borrowers who
are primarily obligated on a mortgage loan are debtors under different chapters of bankruptcy
and only one is subject to chapter 12 or 13. For example, assume one borrower is a debtorin a
case under chapter 7 and another borrowerisa debtorin a case under chapter 13, andyouare
not exempt from the periodic statement or coupon bookrequirement. Further assume that both
borrowers are joint obligors on a mortgage loan. The periodic statement and couponbook you
provide is subject to the modifications set forthin § 1026.41(f)(1) and (2), but you may
determine whether it is appropriate to include the modifications set forthin § 1026.41(f)(3).
(Comment 41(f)(4)-2)

5.10.6 Periodic statement and coupon book exemption for
borrowers in bankruptcy (§ 1026.41(e)(5))

Youare exempt from providing periodic statements or coupon books to aborrower in

bankruptcy when two requirements are satisfied.

First, any borrower on the mortgage loan must be a debtor in bankruptcy or discharged personal
liability for the mortgage loan through bankruptcy pursuant to chaptersy, 11,12, or 13 of the
Bankruptcy Code. (§ 1026.41(e)(5)(1)(A)). When two or more borrowers are joint obligorson a
mortgage loan, the first requirement applies if any one of the borrowers meets the criterialisted

above. (Comment 41(e)(5)(1))
(3 When borrower’sbankruptcy counsel

Second, one of the following conditions must apply to submitsa request that you cease or continue

a borrower on the mortgage loan: providinga periodic statement, you must
treatthis requestasifit were submitted by

* A borrower “opts-out” by sending you a written the borrower. (Comment41(e)(5)-1)

request that the servicer cease providinga
periodic statement or couponbook.

» A borrower’s most recently filed bankruptcy plan provides that the borrower will
surrender the dwelling securing the mortgage loan, provides for the avoidance of the lien
securing the mortgage loan, or otherwise does not provide for, as applicable, the
payment of pre-bankruptcy arrearage or the maintenance of payments due under the
mortgage loan. For purposes of this condition, the borrower’s most recently filed
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bankruptcy plan applies, regardless of whether the court overseeing the borrower’s
bankruptcy case has confirmed or approved the plan.

* A courtentersanorderin the bankruptcy case providing for the avoidance of the lien
securing the mortgage loan, lifting the automatic stay pursuantto 11 U.S.C. 362 with
regard to the dwelling securing the mortgage loan, or requiring you to cease providing a
periodic statement.

» A borrower files with the court a statement of intention pursuant to 11 U.S.C. 521(a),
which identifies the borrower’s intent to surrender the dwelling securing the mortgage
loan, and a borrower has not made any partial or periodic payment on the mortgage loan
after the commencement of the borrower’s bankruptcy case.

(§ 1026.41(e)(5)(D)(B))

For example, assume that two spousesjointly owna home and are primary obligors onthe
mortgage loan. One spouse files for chapter 13 bankruptcy and has a bankruptcy plan that
provides for surrendering the dwelling that secures the mortgage loan. Inthis scenario, you are
exempt from providing a periodic statement with regard to that mortgage loan, unless one of the
spouses requests in writing that the servicer provide a periodic statement or coupon book. (The
writtenrequest for the servicer to providea periodic statement or couponbook is one of the
reasons youwould be required to resume compliance, as explained in “Modified transaction
activity for borrowersin chapter12 orchapter13 bankruptcy” in Section 5.10.2.) (Comment

41(e)(5)(1)-1)

The exemption no longer applies if the borrower reaffirms personal liability for the loan.
Similarly, youno longer qualify for the exemption when any borrower on the mortgage loan
“opts-in” by submitting a written request that you provide a periodic statement or coupon book,
unless a court enters an order in the bankruptcy case requiring the servicer to cease providing a
periodic statement or couponbook. (Comment 4 1(e)(5)(ii)-2)

Establishing an exclusive address for “opt-ins” and “opt-
outs.” (§ 1026.41(e)(5)(iii))

Regarding the bankruptcy exemption provisions, you are allowed to establish an exclusive
address that a borrower must use to submit a writtenrequest to opt into or out of receiving
periodic statements. If you designate an exclusive address for either opt-ins or opt-outs, you
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must designate the same address for both, and you must notify borrowers of the addressina
manner that is reasonably designed to inform the borrower of the address. For example, you
may be able to satisfy this notification requirement by including the address onyour website or
on a borrower’s periodic statement (assuming they are receiving a periodic statement). If a
borrower calls requesting a periodic statement, you may inform the borrower of the addressin
that phone call.

Transitioning between a modified or an unmodified periodic statement
or coupon book for borrowers in bankruptcy (§ 1026.41(e)(5)(iv) and
associated comments)

When one of three events listed belowoccurs, you must transition to providing a modified or an

unmodified periodic statement or couponbook, as applicable:

1. A mortgageloanbecomes subject to the requirement to provide a modified periodic
statement. For example, any borrower who is on the mortgage loanbecomes a debtorin
bankruptcy or discharges personal liability for the mortgage loan. (Comment

41(e)(5)(v)(A)-1)

2. A mortgage loan ceases to be subject to the requirement to provide a modified periodic
statement. For example, the borrower in bankruptcy reaffirms personal liability for a
mortgage loan or the borrower’s bankruptcy caseis closed or dismissed without the
borrower having discharged personal liability. (Comment 41(e)(5)(iv)(A)-1)

3. Youceaseto qualify for an exemption pursuanttoa § 1026.41(e)(5)(i) withrespectto a

mortgage loan. For example:

o Theborrower’s bankruptcy case is dismissed or closed without the borrower
having discharged personal liability for the mortgage loan;

o Theborrower files an amended bankruptcy plan or statement of intention that
provides, as applicable, for the maintenance of payments due under the mortgage
loan and the payment of pre-petition arrearage or that the borrower will retain
the dwelling securing the mortgage loan;

o A borrower makes a partial or periodic payment on the mortgage loan despite the
borrower in bankruptcy having filed a statement of intention identifying an intent
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to surrender the dwelling securing the mortgage loan (thereby making
§ 1026.41(e)(5)(1)(B)(4) inapplicable);

o Theborrowerinbankruptcy reaffirms personal liability for the mortgage loan; or

o Theborrower submits a written request pursuant to §1026.41(e)(ii) that you
resume providing a periodic statement or couponbook.

(§ 1026.41(e)(5)(iv)(A) and associated comments)

Single-statement exemption (§ 1026.41(e)(5)(iv)(B) and associated
comments)

When one of three events listed above occurs, you are exempt from providing modified or
unmodified periodic statements or coupon books for the next periodic statement or coupon
book that would otherwise be required. After the single-statement exemption, you must begin
providing the modified or unmodified periodic statements or coupon books.

(81026.41(e)(5)(v)(B))

For example, assume that a mortgage loan has a monthly billing cycle, each payment due date is
on the first day of the month following its respective billing cycle, and each payment due date

has a 15-day courtesy period.

In this scenario:

Event Occurs: Send Statement for

October 6th December Payment
Payment Due:  Courtesy Period End: Payment Due: Payment Due:
October 1st October 15th November 1st December 1st
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1. Ifone ofthe three eventslisted above occurs on October 6 (before the end of the 15-day
courtesy period) and the servicerhasnotyet provided a periodic statement or coupon
book for the billing cycle with a November 1 payment due date, the servicer is exempt
from providing a periodic statement or coupon book for that billing cycle. The servicer is
required to resume providing modified or unmodified periodic statements or coupon
books that comply with the requirements of § 1026.41 for the billing cycle with a
December 1 payment due date within a reasonably prompt time after November 1 or the
end of the 15-day courtesy period provided for the November 1 payment due date. (See
§ 1026.41(b) and Comment 41(e)(5)(iv)(B)-1.1.).

Event Occurs: Send Statement for
October 20th January Payment
Payment Due:  Courtesy Period End:  Payment Due: Payment Due: Payment Due:
October 1st October 15th November 1st December 1st January 1st

2. Ifone of the three eventslisted above occurs on October 20 (after the end of the 15-day
courtesy period) and the servicertimely provided a periodic statement or coupon book
for the billing cycle with the November 1 payment due date, the serviceris not required
to correct the periodic statement or coupon book already provided and is exempt from
providing the next periodic statement or coupon book, which is the one that would
otherwise be required for the billing cycle with a December 1 payment due date. The
servicer isrequired thereafter to resume providing periodic statements or coupon books
that comply with the requirements of § 1026.41 by providing a modified or unmodified
periodic statement or couponbook for the billing cycle with aJJanuary 1 payment due
date within a reasonably prompt time after December 1 or the end of the 15-day courtesy
period provided for the December 1 payment due date. (See §1026.41(b) and Comment

41(e)(5)(av)(B)-1.ii.).

This single-statement exemption might apply more than once over the life of a loan. For
example, assume the exemption applies beginning on April 14 because the consumer files for
bankruptcy onthat date and the bankruptcy plan provides that the consumer will surrender the
dwelling, such that the mortgage loan becomes subject to the requirements of § 1026.41(f). (See
§1026.41(e)(5)(iv)(A)(1)). If the consumer later exits bankruptcy on November 2 and has not
discharged personal liability for the mortgage loan pursuant to 11 U.S.C. 727, 1141,1228, or
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1328, such that the mortgage loan ceases to be subject to the requirements of § 1026.41(f), the
single-statement exemption would apply again beginning on November 2. (See
§1026.41(e)(5)(iv)(A)(2) and Comment 41(e)(5)(iv)(B)-3).

If youprovide acouponbook instead of a periodic statement, you are only required to provide a
new couponbook after one of the three triggering events to the extent that you have not
previously provided the consumer with a couponbook that covers the upcoming billing cycle.
For example, if you provided a 12-month couponbook to aborrower in January and the
borrower filed for bankruptcy in March, the servicer would not need to issue a new, modified
couponbook accompanied by § 1026.41(f)(1) and (f)(3)(vi) disclosures until the following
January. (See Comment 41(e)(5)(iv)(B)-2).
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6. Interest Rate Adjustment
Notices (§ 1026.20(c) and

(d))

6.1 Whatdoes the rule on interest rate

adjustment notices require?
(§ 1026.20(c)and (d))

Y oumust make disclosures in connection with the initial reset of an adjustable-rate mortgage
(ARM)and eachtime an interest rate adjustment resultsin a payment change.

The rule contains model forms as guides to developing your own notices and sample forms to

provide examples of what actual ARM notices might look like.
There are 2 types of notices, which are summarized in T able 4 on page 83.

» The§ 1026.20(d)initial interest rate adjustment notice is required only for the first time

the interest rate adjusts. It must be provided to a borrower between 210days and 240
daysbefore the first payment at the new rate is due.

» The§1026.20(c) ongoing interest rate adjustment notice must be provided to a borrower
between 60 and 120 daysbefore the first payment at the new rate is due each time an
interest rate adjustment results in a payment change.

6.2 Whatis the scope of the interest rate
adjustment notice rule?

Youmust provide these notices for ARMs secured by the borrower’s principal dwelling. For the
purposes of this rule,an ARM is a closed-end borrowercredit transactionin which the annual
percentage rate may increase after consummation. (§ 1026.20(c)(1)(i) and (d)(1)(i))
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ARMswith a term of 1 year or less are exempt fromboth initial and ongoing disclosures
(8§ 1026.20(c)(1)(ii)(A) and (d)(1)(ii)). In some circumstances, certain ARMs may be subject to
different timing rules. (§ 1026.20(c)(2) and (d))

In addition, a § 1026.20(c) ongoing interest rate adjustment disclosure is not required the first
time the ARM adjustsif the first payment at the adjusted level is due within 210 days after
consummation and the new interest rate you disclosed in the § 1026.20(d) notice at
consummation was not an estimate. (§ 1026.20(c)(1)(ii)(B))

The § 1026.20(c) ongoing interest rate adjustment notice also is not required if the creditor,
assignee or servicerisadebt collector under the FDCPA to whom the borrower has sent a

written cease communication request. However, such servicers must still provide the

details.)

6.3 Is there a small servicer exemptionto
the interest rate adjustment notices rule?

No, there is no small servicer exemptionto the interest rate adjustment notice requirements.

6.4 Whois responsible for sendingthe ARM
notices? (§ 1026.20(c) and (d))

The creditor, assignee, or servicer is responsible. Note they do not each need to send a separate
notice; the borrower needsto receive only one notice each time it is required. A creditor or
assignee that no longer owns the loan is not required to send ARM notices.
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6.5 When must | send these notices?
(§ 1026.20(c)(2) and (d)(2))

In general, you must send the § 1026.20(d) initial interest rate adjustment disclosure
(§ 1026.20(d)) at least 210 days, but no more than 240 days, before the first payment at the
adjusted levelis due.

» Ifthe first payment at the adjusted level is due within the first 210 days after
consummation, provide the disclosures at consummation.

In general, you must send the § 1026.20(c) ongoing interest rate adjustment notice disclosing an
interest rate adjustment causing a payment change at least 60 days, but no more than 120 days,
before the first payment at the adjusted levelis due.

Therules also provide special timing requirements to address frequently-adjusting ARMs,
ARMswith shortlook-back periods, and ARMs adjusting soon after consummation:

» Ifan ARM has regularly scheduled interest rate adjustments occurring every 60 days or
more frequently, provide the disclosures at least 25 days, but no more than 120 days,
before the first payment at the adjusted levelis due.

» Ifan ARM was originated prior to January 10, 2015, and the adjusted interest rate and
payment are calculated based on an index figure available less than 4 5 days prior to the
adjustment date, provide the § 1026.20(c) disclosures at least 25 days, but no more than
120 days, before the first payment at the adjusted levelis due.

= Ifthe first adjustment to an ARM is to occur within 60 days of consummation and the
§ 1026.20(d) notice you provided at consummation contained an estimated adjusted
interest rate, provide the § 1026.20(c) disclosure as soon as practicable, but not less than
25 days before the first payment at the adjusted levelis due.
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6.6 What information mustbe includedin the

Initial and ongoing interest rate
adjustment notices?

The notices must have the content and format specified in the rule and demonstrated inthe

model and sample forms.

Proper use of the forms will comply with both the content and format requirements of this rule.

(See Table 4 belowfor the content requirement and Table 5 on page 86 for an overviewof ARM

disclosure presentation). The model forms may be filled out and used, while the sample forms

demonstrate an example of the proper way to fill out the forms.

TABLE 4: CONTENT OF THE ARM DISCLOSURES

. Requiredin Requiredin

1 Detail
tem etails § 1026.20(d) § 1026.20(c)
Date The date of the disclosure § 1026.20(d)(2)(i) n/a

(i) An explanation that under

the terms of the loan, the

interest rate may change
A statement (i) The effective date of the

adjustment and future § 1026.20(d)(2)(ii) § 1026.20(c)(2)(i)

including: adjustments (iii) Any other

changes to loan terms,
features, or options on the
same date

(i) The current and new rates
(i) The current and new
payments and the date the first
payment is due (iii) For
interest-only or negatively-
amortizing payments,
allocation and other
information

A table containing: § 1026.20(d)(2)(iii)

§ 1026.20(c)(2)(ii)
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. Requiredin Requiredin

Item Details § 1026.20(d) §1026.20(c)

(i) The specific index or

formula

used in making the adjustment,
An explanation and a source of information
of how the rate about that index or formula .
is determined, (i) The type and amount of any § 1026.20(d)(2)(V) § 1026.20(c)(2)(ii)
including: adjustment to the index,

including any margin and

information

on the margin

Including the extent to which
Any limits such limits result in foregone
on the interest rate increase to the interest rate, .
or payment and the earliest date such §1026.20(d)(2)(v) §1026.20(c)2)V)
increases increases may apply in the

future

(i) The index or formula used

(i) Any adjustment to the index

or formula, such as a margin

(iii) The loan balance expected
An explanation on the date of the adjustment
of how the (iv) The length of the remaining
new payment loan term and § 1026.20(d)(2)() § 1026.20(c)(2)(v)
is determined, (v) If the new rate or payment
including: is an estimate (see below for

more information), a statement

that actual information will be

coming 2 to 4 months before

the adjustment
If applicable,
a statement that
the new payment .
will be interest See the regulation text for §1026.20(d)(2)vi))  § 1026.20(c)(2)(M)

only, or will result
in negative
amortization

details of the statement.

The
circumstances
under which

a prepayment
penalty may be
imposed

A prepayment penalty is
defined in § 1026.32(b)(6)(i).

§ 1026.20(d)(2)(viii)

§ 1026.20(c)(2)(vii)
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Requiredin Requiredin

Item Details § 1026.20(d) § 1026.20(c)

The number for borrowers to
The telephone call

1026.2 2)(i
IRIOET ) if they anticipate not being able § 1026.20(d)(2)(ix) n/a
of the senvicer

to make payments

Include a brief explanation of

(i) Refinancing the loan
Alternatives to (i) Selling the property
paying at the new (iii) Modifying the terms of the § 1026.20(d)(2)(x) n/a
rate loan

(iv) Arranging payment

forbearance
Housing See below for details on the
counseling housing counseling § 1026.20(d)(2)(xi) n/a
information information.

6.6.1 Estimates

For the initial interest rate notice, if the new interest rate (or the new payment calculated from
the new interest rate) is not known as of the date of the disclosure, you must use an estimate and
label it as such. This estimate must be based on the index as reported within 15 business days
prior to the date of the disclosure. (§ 1026.20(d)(2))

6.6.2 Housing counseling information

The following housing counselor information must be provided inthe § 1026.20(d) initial
interest rate adjustment notice:

» Thewebsiteto access either the Bureaulist or the HUD list of homeownership

counselors and counseling organizations

» TheHUD toll-free number to access the HUD list of homeownership counselors and
counseling organizations ((800) 569-4287)

» The Bureauwebsite to access contact information for state housing finance authorities

(8§ 1026.20(d)(2)(x1))
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TABLE5: AT AGLANCE ARM DISCLOSURE PRESENTATION

Item

Required by
§ 1026.20(d)

Required by
§ 1026.20(c)

Required when

The first time the interest rate
adjusts

Every time an interest rate
adjustment resultsin a
corresponding change in the
payment amount. An annual notice
(if there is no payment change
during the year) is no longer
required.

210 to 240 days before the first

60 to 120 days before the first

Timi
'ming payment at the new rate is due payment at the new rate is due
Estimate You may use estimated Use the exact information
information.
Formatting § 1026.20(d)(3) § 1026.20(c)(3)
Sample form Appendix H-4(D)(4) Appendix H-4(D)(2)
Model form Appendix H-4(D)(3) Appendix H-4(D)(1)
Must be a separate document from Must be segregated from other
Sl all other written materials (but may information (but may be provided in

be provided in same envelope with
other notices)

same envelope
with other notices)

6.6.3 How must | arrange the information in the notices?

Youmust provide the informationin the form of a table, substantially similar to the formsin

appendix H.

6.6.4 How must the notices be sent?

The § 1026.20(d) initial interest rate adjustment disclosure must be a separate document.

(88 1026.17(a)and 1026.20(d)) The § 1026.20(c) ongoing interest rate adjustment disclosure

must be segregated from other information but may be onthe same document as other

information. Both ARM disclosures may be sent in the same envelope with other disclosures,

such as the periodic statement.
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/. Prompt Payment Crediting
and Payoff Statements
(§ 1026.36(c))

7.1 What do the prompt crediting and payoff
statements rules require?

Periodic payments must be promptly credited as of the day of receipt. A periodic payment
consists of the amount necessary to cover principal, interest, and escrow (if applicable).

If youreceive a payment that isless than the amount due for a periodic payment, you may place
the payment in a suspense account. When the amount in the suspense account covers a periodic
payment, you must treat the accumulated amount as a periodic payment and promptly credit it

to the borrower’s account.

In addition, creditors, assignees, and servicers must provide an accurate payoff balance to a
borrower no later than 7 business days after receipt of a written request from the borrower for

that information.

7.2 Whatis the scope of the prompt crediting
and payoff statement rules?
(§ 1026.36(c)(1) and (3))

The prompt crediting and pay off statement O A creditororassignee thatdoesnot currently
provisions apply to certaintypes of mortgage loans. own the mortgageloan or servicing rights is
Additionally, different parties are responsible for not subject to the requirementto provide a
the different provisions. Thisinformationis set out payoffstatement.

in Table 6 below.
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TABLE 6: PROMPT CREDITING AND PAYOFF STATEMENTS: APPLICATION AND RESPONSIBLE PARTIES

. . . Open/ closed-end Principal / all
Provision Responsible party loans? dwellings?
Prompt crediting Senvicer Closed-end loans Principal only
Payoff statements Creditor, assignee, or Both All dwellings

senvicer

7.3 |Is there a small servicer exemptionto the
prompt crediting and payoff statement
rules?

No, there is no small servicer exemption to the prompt crediting and payoff statement

provisions.

7.4 Whatis a periodic payment, and how
must| handleit? (§ 1026.36(c)(1)(i))

A periodic payment is an amount sufficient to cover principal, interest, and escrow (if
applicable) for a given billing cycle. A payment qualifies as a periodic payment evenif it does not
include amounts required to cover late fees, other fees, or non-escrow payments you advanced
on a borrower’s behalf. Y ou must credit a periodic payment to the borrower’s account as of the
day of receipt, except when a delay in crediting does not result in any charge to the borrower, or
in the reporting of negative information to a consumer reporting agency.

In cases where you specified inadvance and in writing requirements for the borrower to follow
when making payments and then accept a payment that does not conformto your requirements,
youmay wait up to 5 days after receipt to credit the payment. Any requirements you set must be
reasonable. (See “What is a non-conforming payment, and how must I handle it?”in Section

7.6).

Note that the legal obligation between the creditor and the borrower, subject to the applicable
law, is what determines the method for crediting payments. (Comment 36(c)(1)(i)-2)
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7.4.1 Partial payments under temporary loss mitigation
programs (Comments 36(c)(1)(i)-4 and 36(c)(1)(i)-5)

When theloan contract hasnot been permanently modified and a borrower makes payments
under a temporary loss mitigation program, such as a repayment or trial modification plan, you
should generally treat the borrower’s payment as a partial payment if the payment is less than
the amount sufficient to cover principal, interest, and escrow (if applicable) for a given billing
cycleunder theloan contract (regardless of the payment due under the temporary program).
Whether a payment is full or partial depends on the contractual obligation between the
borrower and lender. (Comment 36(c)(1)(i)-4)

On the other hand, if the loss mitigation program has permanently modified the loan contract,
and the borrower submits a payment sufficient to cover principal, interest, and escrow (if
applicable) for a givenbilling cycle under the modified loan contract, you would treat that
payment as a periodic payment and not as a partial payment. (Comment 36(c)(1)(i)-5)

7.5 Whatis a partial payment, and how must
| handleit? (§ 1026.36(c)(1)(ii) and
comment 36(c)(1)(ii)-1)

A partial payment is any payment that is less than a periodic payment. (See “What is a periodic

payment, and how must I handle it?”in Section7.4).

If youreceive a partial payment, to the extent that you are not prohibited by applicable law or
the legal obligation between the parties, you may:

» Creditthe partial payment uponreceipt
» Returnthe partial payment to the borrower
» Hold the payment in a suspense or unapplied funds account
If youopttoretain a partial payment in a suspense or unapplied funds account, you must:

» Disclose on the borrower’s periodic statement the total amount of fundsyou are holding
in the suspense or unapplied funds account—if you are required to send the borrower a
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periodic statement. (See “What information must be on the periodic statement, and how
must I arrange it?”in Section5.6).

* Once youhave accumulated sufficient funds to cover a periodic payment, you must credit
them as youwould a periodic payment

7.6 Whatis a non-conforming payment, and
how must | handle it?
(§ 1026.36(c)(1)(iii))

A non-conforming payment is a payment that does not meet any reasonable requirements that

yousetin advance in writing for making pay ments, such as:
» Requiringthat paymentsbe accompanied by the account number or payment coupon

» Settinga cutoff hour for payment to be received, or setting different hours for payment
by mail and payments made in person

» Specifyingthat only checks or money orders should be sent by mail
» Acceptingonly U.S. dollars as payment
» Havingone particular address for receiving payments, such as a post office box

Y our payment requirements must be reasonable and cannot make it difficult for most borrowers
to make conforming payments. For example, it would be reasonable to require a cutoff time of 5
p.m. forreceipt of amailed check at the address you specify for receiving payments.

(Comment 36(c)(1)(iii)-2)

Youmay not require payment solely by preauthorized electronic funds transfer. (See Section 913
of the Electronic Fund Transfer Act, 15 U.S.C. 1693k for more information on thisissue.)

In cases where you specify in writing requirements for making payments and then you accept a
payment that does not conformto your requirements, you have up to 5 days after receipt to
credit the payment.

If youdo not set specific payment requirements, then you must allow payments by cash, money
order, draft, or other similar instrument in properly negotiable form during regular business
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hours at any location where you conduct business, or by electronic fund transfer, if you have
agreed to accept electronic payments. (Comment 36(c)(1)(iii)-3) Under the general rule, such
payments must be credited as of the day of receipt.

The partial payments you hold in a suspense or unapplied funds account, discussed above,
would not be considered to have been “accepted,” so they are not required to be applied within 5
days.

7.7 How must | respond to written requests
for payoff statements? (§ 1026.36(c)(3))

If a borrower or any person acting on behalf of a borrower makes a written request for a payoff

statement, a creditor, assignee, or servicer must provide the statement within 7 business days.

When a creditor, assignee, or servicer, as applicable, isnot able to provide the statement within
7 business daysbecause theloanis in bankruptcy or foreclosure, the loanis a reverse mortgage
or shared appreciation mortgage, or because of natural disasters or other similar circumstances,

the payoff statement must be provided within a reasonable time.
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8. Force-Placed Insurance

8.1 What does the force-placed insurance
rule require? (§ 1024.37)

This rule puts limits on charging the borrower for force-placed insurance. These limits include:

*  Youmusthave a reasonable basisto believe that aborrower has failed to maintain
required hazard insurance before charging for force-placed insurance.

*  Youmustsend 2 noticesto the borrower and not have received inresponse to these
notices evidence that the borrower has had in place, continuously, required hazard
insurance before you charge for force-placed insurance.

* Youmustnotify the borrower and not have received in response to this notice evidence
that the borrower has purchased required hazard insurance before you charge the
borrower for renewing force-placed insurance.

» Youmustcancel force-placed insurance within 15 days of receiving evidence that the
borrower has required hazard insurance in place and refund to the borrower any fees or
charges for periods of overlapping coverage.

» Force-placed insurance chargesimposed by aservicer onaborrower, beyond those
subject to state regulation as insurance charges, must be bona fide and reasonable.

Additional rules apply for borrowers with escrowaccounts, as describedin § 1024.17. (See
“What additional rules apply for borrowers with escrow accounts for payment of hazard
insurance?”in Section 8.11.)

8.2 Whatis the scope of the force-placed
insurance rule?

Therule applies to federally related mortgage loans (as defined in § 1024.2(b)) except for the
exemptionsin §§ 1024.5(b) and 1024.17(k)(5)(iii), and open-end lines of credit.
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For more information on § 1024.17(k)(5)(iii), see “What is the small servicer exemption from

the escrow provisions?” in Section 8.12.

Servicers that are debt collectors under the FDCPA to whom a borrower has sent a written cease
communication request must still send the § 1024.37 disclosures regarding the forced placement

8.3 Is there a small servicer exemptionto the
force-placedinsurance rule?

In general, there is no small servicer exemption to the force-placed insurance provisions. There
is a limited small servicer exemption to the prohibition on the purchase of force-placed
insurance for borrowers with escrow accountsin certain circumstances. (See “What is the small

servicerexemption fromthe escrow provisions?” in Section 8.12.)

8.4 What s force-placedinsurance?

“Force-placed insurance” is hazard insurance the servicer obtains on behalf of the owner or
assignee. (§ 1024.37(a)(1))

The following insurance does not constitute “force-placed insurance” under this section:

» Floodinsurance required because the borrower’s propertyisin a special hazard flood
zone. In these cases, the Flood Disaster Protection Act of 1973 (FDPA) rules covering
force-placed flood insurance govern.

» Hazard insurance the borrower obtains and that you renew using escrow funds
(including funds you advance to escrow) per the escrow account provisions in
§ 1024.17(k)(5) or by advancing your own funds at your discretion if the borrower agrees.
(§ 1024.37(a)(2))
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8.5 What must| do before | charge a
borrower for force-placedinsurance?

8.5.1 First notice and reminder notice

Youmust have a reasonable basis to believe that aborrower has failed to maintain required
hazard insurance to charge for force-placed insurance. As part of having areasonable basis, you
must send 2 notices. You must deliver these notices to the borrower or place them in the mail. In
response to these notices, you must not have received evidencethat the borrower had in place,

continuously, required hazard insurance.

The first notice must be sent at least 45 days before you charge the borrower for force-placed

insurance.

Ifyoudo not receive evidence that the borrower has had hazard insurance that complies with
the loan contract’s requirements continuously in place, you must deliver or place in the mail to
the borrower a written reminder notice at least 30 days after you sent the first notice. Ifyoudo
not receive evidence that the borrower has had in place required hazard insurance continuously
after the second notice, you may assess a force-placed insurance fee 15 days or more after

sending the second notice.

8.6 May | charge a borrower for insurance
placed before the notices have been
sent?

Youmay charge aborrower for insurance coverage that wasin place before the notices were sent
if youdo notreceive evidence that the borrower had in place, continuously, required hazard
insurance during these periods, but you may not impose that charge until after the notices have
beensent and the notice periods specified in the rule have elapsed.

8.6.1 Renewal notice

Before each anniversary of your purchase of force-placed insurance, you must deliver or place in

the mail to the borrower a written notice explaining the renewal and requesting the borrower to
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provide evidence of having purchased hazard insurance on the property. You only have to
provide this written renewal notice once a year. (§ 1024.37(e)(5)). Inresponse to this notice, you
must not have received evidence that the borrower purchased required hazard insurance. The
written renewal notice generally must be delivered or mailed at least 45 days before assessingon
a borrower a charge or fee related to the renewal. (§ 1024.37(e)(1)(i))

If yourenewed or replaced an existing force-placed insurance policy and you receive evidence
that the borrower lacked insurance coverage after the existing force-placed insurance expired
(including during the 45-day notice period), you may immediately after receiving such evidence
assess a premium charge or fee related to renewing or replacing the existing force-placed
insurance for that period without coverage—aslong as not prohibited by state or other
applicable laws. (§ 1024.37(e)(1)(iii))

8.6.2 What class of postage must | use if | mail the notices?
(§ 1024.37(f))

When you mail notices, you must use at least first-class mail.

8.7 What mustbe in the force-placed
insurance notices?

The notices must have the content and format specified in the rule and demonstrated inthe
model and sample forms.

Proper use of the forms will comply with both the content and format requirements of thisrule.
(See Table 7 belowfor the content requirement and T able 8 on page 99 for the format
requirement.) The model forms may be filled out and used, while the sample forms demonstrate
the proper way to fill out the forms.

Y oumay make certain changes to the format or content of the forms and clauses without losing
protection from liability so long as those changes do not affect the substance, clarity, or
meaningful sequence of the forms and clauses. (Comment appendix MS to part 1024-2)

For example, except as otherwise specifically required, acceptable changes include:

» Useof “borrower” and “servicer” instead of pronouns.
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TABLE 7:

= Substitution of the words “lender” and “servicer” for each other.

» Additionofgraphicsoricons, such as the servicer’s corporatelogo.

» Modificationsto remove language that could suggest liability under the mortgage loan

agreement if suchlanguage is not applicable. For example, in the case of a confirmed

successor ininterest who has not assumed mortgage loan obligation under state law and

is not otherwise liable on the mortgage loan obligation, changes may include:

o Useof “the mortgageloan” or “this mortgage loan” instead of “your mortgage loan”

and “the monthly payments” instead of “your monthly payments.”

o Useof “Paymentsdue on or after [Date] may be sent to” instead of “Send all

payments due on or after [Date] to” in notices of transfer.

o Useof “Wewill charge theloan account” instead of “You must pay us” in notices

relating to force-placed insurance.

Content

First notice
(§ 1024.37(c)(2))

CONTENT OF THE FORCE-PLACED INSURANCE DISCLOSURES

Reminder notice
(§ 1024.37(d)(2))

Renewal notice
(§ 1024.37(e)(2))

The date of the notice

§ 1024.37(c)(2)())

§ 1024.37(d)(2)(I)(A)

§ 1024.37(e)(2)())

§ 1024.37(d)(2)(ii)(A)
A statement that this is

§ 1024.37(d)(2)(i)(B)
the second and final
notice § 1024.37(d)(2)(ii)(B)
The senvicer's name and .. § 1024.37(d)(2)(i)(C) ..
mailing address §1024.37€)2NN ¢ 1024 37(0)2)iB) O O2+37TE))
The borrower's name and § 1024.37(d)(2)(i)(C)
mailing address §1024.37()2)0) ¢ 1004 37(@)2)iiNB) S 0237 (@)

A request for the
borrower to provide
hazard insurance
information for the
property (and states the
property’s address)

§ 1024.37(c)(2)(iv)

§ 1024.37(d)(2)(i)(C)
§ 1024.37(d)(2)(ii)(B)

§ 1024.37(e)(2)(iv)
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First notice

Content (§ 1024.37(c)(2))

Renewal notice
(§ 1024.37(e)(2))

Reminder notice
(§ 1024.37(d)(2))

A statement thatthe
servicer previously
purchased insurance,
charged to the borrower,
because the senvicer did
not have evidence that
the borrower had required
hazard insurance on the
property

§ 1024.37(e)(2)(v)

A statement that, the
insurance the servicer
purchased previously has
expired or is expiring, and
because hazard
insurance is required the
senvicer intends to
maintain insurance by
renewing or replacing the
insurance it previously
purchased

§ 1024.37(e)(2)(M)

A statement that the
hazard insurance is
expiring, has expired, or
provides insufficient
cowerage; a statement
that the senvicer does not
have evidence of hazard
insurance that provides
sufficient coverage, as
applicable; and, a
statement that identifies
the type of hazard
insurance for which the
senvicer lacks evidence of
coverage

§ 1024.37(c)(2)(v)

§1024.37(d)(2)(i)(C)

A statement that hazard
insurance is required and
the senvicer has
purchased (will purchase)
such insurance at the
borrower's expense

§ 1024.37(c)(2)(M)

§ 1024.37(d)(2)(i)(C)

97

CONSUMER FINANCIAL PROTECTION BUREAU



Content

First notice
(§ 1024.37(c)(2))

Reminder notice
(§ 1024.37(d)(2))

Renewal notice
(§ 1024.37(e)(2))

A statement requesting
the borrower

to promptly provide the
servicer

with insurance
information

§ 1024.37(c)(2)(vii)

§ 1024.37(d)(2)(I)(C)

§ 1024.37(e)(2)(viii)

A description of the
requested insurance
information, and how the
borrower may provide
such information

§ 1024.37(c)(2)(vii)

§ 1024.37(d)(2)(I)(C)

§ 1024.37(e)(2)(ix)

A statement that the
insurance the senvicer will
(has) purchase(d):

(i) may cost significantly
more and

(if) may not provide as
much cowerage as hazard
insurance purchased by
the borrower

§ 1024.37(c)(2)(ix)

§ 1024.37(d)(2)(I)(C)
§ 1024.37(d)(2)(ii)(B)

§ 1024.37(e)(2)(Mi)(A)
to (B)

The senicer’s telephone
number for borrower
inquiries

§ 1024.37(c)(2)(x)

§ 1024.37(d)(2)(i)(C)
§ 1024.37(d)(2)(ii)(B)

§ 1024.37(e)(2)(ii)(x)

If applicable, a statement
advising the borrower to
review additional
information provided in
the same transmittal

§ 1024.37(c)(2)(xi)

§ 1024.37(d)(2)()(C)
§ 1024.37(d)(2)(ii)(B)

§ 1024.37(e)(2)(xi)

The cost of the force-
placed insurance, stated
as an annual premium (or
if the senvicer does not
know the cost, a
reasonable estimate)

§ 1024.37(d)(2)(i)(D)
§ 1024.37(d)(2)(ii)(B)

§ 1024.37(e)(2)(vii)(C)
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First notice

Content (§ 1024.37(c)(2))

Renewal notice
(§ 1024.37(e)(2))

Reminder notice
(§ 1024.37(d)(2))

If applicable, a statement
that the information the
borrower sent to the
senvicer is incomplete
and the borrower must
send the missing
information to avoid
charge for any period for
which the senvicer is
unable to verify hazard
insurance coverage

§ 1024.37(d)(2)(ii)(C)
to (E)

TABLE 8: AT A GLANCE: FORCE-PLACED INSURANCE DISCLOSURES PRESENTATION
ltem First notice Reminder notice Renewal notice
(§ 1024.37(c)(1)) (§ 1024.37(d)(1)) (§ 1024.37(e)(1))
Before each anniversary
of your purchase of
At least 45 days At least 30 days after the oS IS ETE)
. and generally at least 45
. before you assess a first notice, at least 15 days .
Timing . days before assessing
force-placed before assessing a force-
. . on a borrower fee
insurance fee placed insurance fee
related to the renewal,
but not more than once
annually
Content §1024.37(c)(2) §1024.37(d)(2) §1024.37(e)(2)
Format § 1024.37(c)(3) § 1024.37(d)(3) §1024.37(e)(3)
Forms Appendix MS-3(A) Appendix MS-3(B) to (C) Appendix MS-3(D)
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First notice Reminder notice
Item

Renewal notice

(§ 1024.37(c)(1)) (§ 1024.37(d)(1)) (§ 1024.37(e)(1))
Except for the
mortgage loan
gag Except for the mortgage Except for the mortgage
account number, you
. loan account number, you loan account number,
may not include any ) .
. . may not include any you may not include any
information other . . : .
. information other than the information other than
than the required . . o .
" . . required information in the the required information
Additional information in the , . .
. . . notice. If you want to in the notice. If you want
information notice. If you want to

include additional
information, put it on a
separate piece of paper in
the same transmittal.

(§ 1024.37(d)(4))

include additional
information, put it on
a separate piece of
paper in the same
transmittal.

(§ 1024.37(c)(4))

to include additional
information, put it on a
separate piece of paper
in the same transmittal.
(§ 1024.37(e)(4))

If you receive new
information about the
borrower’s hazard
insurance after you put the
reminder notice into
production, you are not
required to update the
notice based on the new
information provided the

Note notice was put into
production a reasonable
time prior to mailing it to the
borrower. A reasonable time
is five days or less
(excluding legal holidays,
Saturdays, and Sundays).
(§ 1024.37(d)(5); Comment
37(d)(5)-1)

You are not required to
provide this notice more
than once a year.

In assessing whether the borrower has had
hazard insurance that complies with the
loan’s contract requirements continuously in
place, check to make sure that applicable law,
such as statelaw or the terms and conditions
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ofthe borrower’sinsurance policy, do not give the borrower a grace period or extension of time

to pay the premium after the due date.

Ifthereis a grace period and the borrower pays the premium during the extension and the
insurance company accepts the payment with no lapse in insurance coverage, then that satisfies
the requirement to have continuous hazard insurance coverage. (Comment 37(c)(1)(iii)-1)

8.7.1 Can | combine the notices required by these rules with
the notices for flood insurance? (§ 1024.37(i))

Youmay include your notices for force-placed insurance in the same transmittal as your notices
concerning flood insurance, as long as you use separate pieces of paper. (See also Section102(e)
of the Flood Disaster Protection Actof1973.)

8.8 What evidence may | requestfrom
borrowers showing they have had
continuous hazard insurance coverage?
(Comment 37(c)(1)(iii)-2)

Youmay ask the borrower to supply a copy of:

» Theborrower’s hazard insurance policy declaration page
» Theborrower’s insurance certificate

» Theborrower’sinsurance policy or similar forms of written confirmation of insurance

Youmay reject evidence of hazard insurance coverage submitted by the borrowerif:

» Neither the borrower’sinsurance provider nor insurance agent provides confirmation of
the information the borrower submitted.

» Thetermsand conditions of the borrower’s hazard insurance policy do not comply with
the requirements of the borrower’sloan contract.
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8.9 Whatdo | do when the borrower
responds?

8.9.1 If the borrower sends evidence that he or she has
hazard insurance coverage

If the borrower sends evidence of having hazard insurance coverage in place that

complies with the loan contract’s requirements, within 15 days you must:
» Cancel any force-placed insurance you purchased for the borrower (§ 1024.37(g)(1))

» Refundtothe borrower all force-placed insurance premium charges and related fees for
any period of overlapping insurance coverage (§ 1024.37(g)(2))

» Removefromtheborrower’saccountall force-placed insurance charges and related fees
forthe overlapping period (§ 1024.37(g)(2))

If the borrower does not respond or does not provide evidence of having hazard
insurance, and youdo not otherwise have such evidence, you may charge the borrower for
force-placed insurance 15 days after sending the second notice.

8.10 What are the limitations on charges?
(§ 1024.37(h)(1)and (2))

Except for charges subject to state regulation as the business of insurance and charges
authorized by the Flood Disaster Protection Act of 1973, all charges related to force-placed
insurance assessed by or through the servicer must be “bona fide and reasonable.”

A “bonafide and reasonable” charge is a charge for a service you actually performthat bearsa
reasonable relationship to your cost to provide the service, and is not otherwise prohibited by
applicable law. (§ 1024.37(h)(2))
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8.11 What additional rules apply for
borrowers with escrow accounts for

paymentof hazard insurance?
(§ 1024.17(k)(5))

If a borrower has an escrowaccount for payment of hazard insurance, you may not obtain force-
placed insurance unless you are unable to maintain the borrower’s existing hazard insurance

coverage.

Youare not considered unable to maintain the borrower’s hazard insurance just because a
borrower’s mortgage loan obligationis overdue or the escrowaccount has insufficient funds.
Therefore, generally, you will have to advance funds through escrowto maintain coverage. You
can add this cost to the escrowbalance or otherwise seek reimbursement from the borrower for

the fundsyou advance.

Youare considered unable to maintain the O When a delinquentborrower’s escrow
borrower’s hazard insurance, and may therefore accounthasinsufficient fundsto cover
obtainforce-placed insurance in accordance with paymentoftheborrower’shazard insurance
the general rules rather than advance funds premium, generally, you will have to advance
through escrow, if you have areasonable basis to the funds through escrowto continue
believe either that the hazard insurance provider coverage.

has canceled the policy for reasons other than non-
payment or that the property is vacant.

8.12 What is the small servicer exemption
from the escrow provisions?
(§ 1024.17(k)(5)(iii))

A small servicer may purchase force-placed insurance for aborrower with an escrowaccount
whose mortgage loan obligation is more than 30 days overdue, if the cost of the force-placed
insurance to the borrower isless than the amount the small servicer would need to disburse

fromthe borrower’s escrowaccount to pay the borrower’s hazard insurance premium.
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9. Error Resolution and
Information Requests

9.1 What do the error resolution and
information request rules require?

The errorresolution and information request provisions of the Mortgage Servicing Rules

establish requirements for responding to written information requests and complaints of errors.

Youmust followthese requirements for complaints asserting specific errors, as well as any
errorsrelating to servicing the borrower’s mortgage loan and when responding to requests for

informationregarding a borrower’s mortgage loan.

In general, when borrowers send a written request asking you to resolve an error or to send
information about their account, you must:

»  Within 5 days, acknowledge the request for information or notice of error.

»  Within 30to 45 days, correct the error and provide the borrower written notification of
the correction, or conduct aninvestigation and provide the borrower written notification
that no error occurred.

»  Within 30to 45 days, provide the information or conduct areasonable search for the
requested information and provide the borrower with a written notification explaining
why the informationis not available.

Note: Some informationrequests and error resolution types require a shorter response time.
(See “Whatis the timeline for responding to borrowers who send notices of errors?” in Section
9.10 and “What is the timeline forresponding to borrowers who request information?”in
Section9g.12.)
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9.2 Whatis the scope of the error resolution
and information request rules?

Therule applies to federally related mortgage loans (as defined in § 1024.2(b)) except for the
exemptionsin§ 1024.5(b) and open-end lines of credit.

Thus, these rules do not apply to HELOCs and open-end lines of credit.

Servicers that are debt collectors under the FDCPA to whom a borrower has sent a written cease
communication request must still comply with the error resolution and information request

rules, unless the borrower specifically withdraws the request for the error resolution or

9.3 Is there a small servicer exemptionto the
error resolution and information request
rules?

No, there is no small servicer exemptionto the rules on error resolution or information requests.

9.4 How is this different from the
requirements for Qualified Written
Requests?

The error resolution and information request requirements expand on (and encompass) the

qualified written request requirements.

9.5 Whatis a notice of error? (§ 1024.35(a))

The rules apply generally to any written notice from the borrower that asserts certain specified

errors and includes:
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» Thename of the borrower
» Informationthatenablesyoutoidentify the borrower’s mortgage loan account
» Theerrortheborrowerbelieves hasoccurred

A notice ona payment coupon or other payment formis not considered a notice of error.

A qualified written request that asserts an error relating to the servicing of a mortgage loanis a
notice of error. (§ 1024.35(a))

The error resolution rules apply to the following categories of errors:

» Failure to accept a payment that conformsto any written requirements that the borrower
must followin making payments. (See “What is a non-conforming payment, and how
must I handleit?”in Section7.6.)

» Failure to apply an accepted payment to principal, interest, escrow, or other charges
under the terms of the mortgage loan and applicable law

» Failure to credita payment to a borrower’s mortgage loan account as of the date of
receipt, inviolation of the prompt crediting provisionsin § 1026.36(c)(1)

» Failure to pay taxes, insurance premiums, or other charges, including charges that the
borrower has voluntarily agreed that you should collect and pay, in a timely manner as
required by the escrow provisions (§ 1024.34(a)), or to refund an escrow account balance
as required (§ 1024.34(b))

» Impositionofa fee or charge that youlack areasonable basis to impose upon the
borrower, which includes, for example, alate fee for a payment that was not late, a
charge youimposed for aservice that was not provided, a default property-management
fee for borrowers who are not in a delinquency status that would justify the charge, ora
charge for force-placed insurance in a circumstance not permitted by the force-placed
insurance provisions. (§ 1024.37) (See Section 8 for more on force-placed insurance.)

» TFailure to provide anaccurate payoff balance amount upon aborrower’s request withiny
daysin violation of § 1026.36(c)(3). (See Section 7 for more on prompt payment
crediting and payoff statements.)
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Failure to provide accurate information to aborrower regarding loss mitigation options
and foreclosure, asrequired by the early intervention provisions of this rule. (§ 1024.39)
(See Section 11 for more on early intervention.)

Failure to transfer accurately and timely information relating to the servicing of a
borrower’s mortgage loan account to a transferee servicer

Making the first notice or filing required by applicable lawfor any judicial or non-judicial
foreclosure processin violation of the loss mitigation procedures of this rule.
(§ 1024.41(f) or (j)) (See Section 13 for more onloss mitigation.)

Moving for foreclosurejudgment or order of sale, or conducting a foreclosure sale in
violation of the loss mitigation procedures of thisrule. (§ 1024.41(g) or (j)) (See Section
13 for more on loss mitigation.)

Any other error relating to the servicing of aborrower’s mortgage loan. Note that
“servicing” isdefined in § 1024.2(b).

(§1024.35(b))

Youdo not have to acknowledge or followthe response provisions of this rule for errors that are

outside the scope of the above list, although you may want to do so as a matter of customer

service. For example, the rule would not cover anerror related to:

The origination of a mortgage loan
The underwriting of a mortgage loan
A subsequent sale or securitization of a mortgage loan

A determinationto sell, assign, or transfer the servicing of a mortgage loan

(Comment 35(b)-1)

Notethat an errorrelating to the failure to transfer accurate and timely information relating to

the servicing of aborrower’s mortgage loan account to a transferee servicerisa covered error.

107

CONSUMER FINANCIAL PROTECTION BUREAU



9.6 Whatis an information request?
(§ 1024.36(a))

Thisrule applies generally to any written request for information from aborrower relating to the

servicing of amortgage loan that includes:
* Thename ofthe borrower.
» Informationthat enablesthe servicer to identify the borrower’s mortgage loan account.

» A statement of the informationthe borrower is requesting with respect to a mortgage
loan.

A notice ona payment coupon or other payment formis not considered arequest for

information.
A request for apayoff balance is not considered a request for information.

A qualified written request that requests information relating to the servicing of the mortgage
loan is a request for information subject to the provisions of this rule. “Servicing” is defined in
§ 1024.2(b).

9.6.1 Must | distinguish between an information request and
an error notice?

Some borrowers will describe their communication as a request for information when they are
asking youto correct a purported error or vice versa. Y ou should not rely solely on their
description of a submission to determine whether the submission constitutes a notice of error,

an informationrequest, or both.

For example, aborrower may submit a letter that claims to be a “notice of error” when the
borrower is asking to receive the information set forth in an annual escrowaccount statement
and also assertsthat youmade an error by failing to provide an annual escrow statement. This
letter may constitute aninformation request that triggers an obligation for you to provide an
annual escrow statement. You should not rely onthe borrower’s characterization of the letter as
a “notice of error.” Instead, you must evaluate whether the letter fulfills the substantive

requirements of a notice of error, information request, or both. (Comment 35(a)-2)
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9.7 Are there situations that do not triggerthe
error resolution or information request
response procedures? (§§ 1024.35(Q)
and 1024.36(f))

Yes, there are several situations that do not trigger the error resolution or information request

procedures.

If you determine that for any of the reasons listed below, you are not required to comply with the
error resolution or information request requirements, you must notify the borrower in writing of
your determination no later than 5 days (excludinglegal public holidays, Saturdays, and
Sundays) after making your determination. The notice must explain the basis upon which you
made the determination. (§§ 1024.35(g)(2) and 1024.36(f)(2))

The following situations do not trigger the error resolution/information request procedures:

9.7.1 Duplicative notice of error or information requests
(§§ 1024.35(g)(1)(i)and 1024.36(f)(1)(i))

If the asserted error or information request is substantially the same as one the borrower
previously asserted, and you have already complied with the requirements to respond to the
earlier notice of error or request, the newnotice of error or request does not trigger the error

resolution or informationrequest procedures.

However, if a resubmitted notice of error contains

new and material information to support the © The exemption for duplicative notices of

asserted error, the exception for duplicative errordoes notapplywhena different
notices of error does not apply. borrower previouslyrequested the
information.

“Newand material information” is information
youdid notreviewin your prior investigation of the same error and is reasonably likely to
change your prior determination about the error. (§§ 1024.35(g)(1)(i) and 1024.36(f)(1)(i))

A borrower’s statement that the borrower disagrees with your determination does not constitute
new or material information, nor do you have to re-open the dispute simply because the
borrower disagrees. (Comment 35(g)(1)(i)-1)
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9.7.2 Overbroad or unduly burdensome request for
information (§ 1024.36(f)(1)(iv))

An informationrequest is overbroad or unduly burdensome if:
Theborrower asks you to provide an unreasonable volume of documents or information.

A diligent servicer could not respond to the request without exceeding the time limit to respond
to information requests (See “What is the timeline for responding to borrowers who request
information?”inSection 9.12) orincurring costs that would be unreasonable in light of the
circumstances.

If you canidentify a valid informationrequest in a submission that is otherwise overbroad or
unduly burdensome, you must respond in accordance with the rule with respect to that
requested information.

9.7.3 Overbroad notice of error (§ 1024.35(g)(ii))

A notice of errorisoverbroad if you cannot reasonably determine the specific error that the

borrower asserts has occurred.

Tothe extent you canreasonably identify a valid assertion of an error in a notice of error that is
otherwise overbroad, you must followthe error resolution requirements with respect to that
asserted error.

Examples of error assertions that are overbroad include:

» Anassertionthat youhave made errorsin all aspects of the loan including origination,
servicing, and foreclosure, including errors relating to substantially every borrower
payment and escrowaccount transaction

» Assertionsinthe formof a judicial action complaint, subpoena, or discovery request that
purportsto require you to respond to each numbered paragraph

» Incomprehensible requeststhat are not reasonably understandable

» Assertionsthatinclude voluminous tangential discussion or requests for so much
information that you cannot reasonably identify from the notice any error that the notice
of error provisions requires youto correct
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(Comment 35(g)(1)(ii)-1)

9.7.4 Untimely notices of error or information requests
(§§ 1024.35(g)(1)(iii)and 1024.36(f)(1)(v))

A notice of error or information request is untimely if it is delivered to you more than one year
after:

» Youtransfertheloanin question.

» Themortgageloanis “discharged,” which means the debt and all correspondingliens
have been extinguished or released.

9.7.5 Confidential, proprietary, or privileged information
(§ 1024.36(f)(1)(ii))

Youare notrequired to provide documents relied upon that constitute confidential, proprietary,

or privileged information.

9.7.6 Irrelevant requests for information (§ 1024.36(f)(1)(iii))

Youare notrequired to provide irrelevant

information requested by aborrower. O Youmust treat the errornotice or

Informationisirrelevantifitis not directly informationrequest submitted by an agent of

, theb though it directly fr
related to the borrower’s mortgage loan ¢ borrowerasthough It came directytrom

the borrower. Youmayfind it useful to setup
account. .
aprocedureto verify thata borrower has
authorized a person claimingtobean agent
ofthe borrower toactonhisorherbehalf.

(Comments 35(a)-1and 36(a)-1)
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9.8 Can | designate addresses for notices of
error or requests for information?

Youmay set up an address for borrowers to use to submit notices of errors and requests for
information, aslong as you provide borrowers with written notice of the address. The notice
shall include a statement that the borrower must use the established addressto assert an error

or requestinformation.

If youdesignate a specific address for receiving notices of error, you must use the same address
forreceiving information requests. Before you change the designated address, you must send a
written notice to the borrower. Y ou must post the designated address on any websites you
maintain that containyour contact address. (§§1024.35(c),1024.36(b), and 1024.36(i)(4))

9.8.1 Exclusive, designated address not required

Youare notrequired to designate a specific addressthat borrowers must use to assert an error
orrequestinformation. If you do not designate a specific address, you must respond to a notice
of error or an information request received by any of your offices. (Comments 35(c)-1 and

36(b)-1)

9.8.2 Notice of exclusive, desighated address

Youmay send the notice establishing the designated address with a different disclosure, such as
on a notice of transfer, periodic statement, or coupon book. The notice must be clear and
conspicuous, in writing, and in a formthe borrowers can keep (§ 1024.32(a)(1)). Y ou must
include the designated addressin the following contexts (Comments 35(c)-2 and 36(b)-2):

» Thewrittennotice you send designating the specific address
» Periodic statements or coupon booksyou send to borrowers
» Any Web site you maintain in connection with servicing the loan

* Any noticeyouarerequired to send under §§ 1024.39 or 1024.41that includes contact
information for assistance
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9.8.3 Multiple offices

Youmay designate multiple office addresses for receiving notices of errors or requests for
information. If you choose to do that, you must respond to all notices of error and requests for
information that come to any of your multiple offices.

For example, suppose you designate a California address to receive notices of error or
information requests for California borrowers and another address to receive notices of errors or
information requests for Texas borrowers. If a Texas borrower sends an error notice or
informationrequest to your California address, you are considered to have received the notice of
error or information request and must comply with the error resolution or information request
provisions of the Mortgage Servicing Rules with respect to the notice or request, as applicable.
(Comments 35(c)-3 and 36(b)-3)

9.8.4 Internet intake

If youwish, youmay set up a processto receive notices of error or information requests through
email, a website form, or other online intake methods. Evenif you have an online intake process,
youstill have to offer borrowers the option of submitting notices of error and information

requests by mail.

Whatever online process you establish will be considered your exclusive online process. You are
not required to send a notice regarding the online processinorder to establishit as your

exclusive online process. (Comments 35(c)-4 and 36(b)-4)

9.9 What must| do if | receive a notice of
error?

Generally, whenyoureceive a written notice of error, you must provide the borrower a written
response acknowledging receipt within 5 days (excluding legal public holidays, Saturdays, and
Sundays). Then, not later than 30 days (excludinglegal public holidays, Saturdays, and
Sundays) after receipt of the notice of error, either correct the errors and provide the borrower
with written notice of the correction, or conduct areasonable investigation and provide the
borrower with written notice that no error occurred. (§ 1024.35(d) and (e))
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9.9.1 Responding to borrowers

Generally, a servicer must share its response to a notice of error with the borrower within the
time frame discussed in “What is the timeline forresponding to borrowers who send notices of

errors?”in Section9.10.
If youcorrect anerror, send the borrower a written notification explaining;:
» Thecorrectionyoumade
» Theeffective date of the correction
* Yourcontactinformation, including a telephone number, for further assistance

If you determine after areasonable investigation that no error occurred, send the borrower a

written notification explaining;:

= Thatnoerroroccurred

» Thereasonorreasonsforyour determination

» A statement of the borrower’s right to request the documents yourelied upon to reach
your determination and information regarding howthe borrower canrequest such
documents

* Yourcontactinformation, including a telephone number, for further assistance

9.9.2 What type of documents do | have to provide when |
deny that an error occurred?

If a borrower requests the documents yourelied upon to determine that no error occurred, you
are required to respond to this request within 15 days. (§ 1024.35(e)(4)). Y ou must provide only
the documents you actually relied upon to determine that no error occurred, including
documentsreflecting information entered inyour collection system. (Comment 35(e)(4)-1)

For example, if a borrower asserts you made a payment allocation error, you may provide a
printed screen-capture showing amounts your servicing system credited to the borrower’s
account for principal, interest, escrow, or other charges.
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In two specific scenarios, you may omit location, contact, and personal financial information
(e.g.,aborrower’s Social Security number) from the documents you actually relied upon to
determine that no error occurred: (1) if the information pertains to a potential or confirmed
successor ininterest who is not the requester, or (2) if the requester is a confirmed successor in
interest and the information pertains to any borrower who is not the requester. § 1024.35(e)(5).
In either scenario, however, you may never omit information about the terms, status, and
payment history of the mortgage loan. § 1024.35(e)(5).

See “May I omit borrowerinformation from documents that are shared with a confirmed
successorininterest in responding to an informationrequest or a notice of errorrequest for

documentation?” in Section 4.7.9 for additional information.

9.9.3 What must | do when borrowers assert multiple errors
or send multiple notices of errors or | discover more
errors during my investigation?

When a borrower sends a notice that alleges multiple errors, you may send a single response or

separate responses that address each asserted error. (Comment 35(e)(1)(i)-1)

If youdiscoverdifferent or additional errors, you must correct such errors and provide written
notification of the correction to the borrower. Y ou may provide this written notice either in the
same notice you send in response to the initial notice of error or in a separate response.
(Comment 35(e)(1)(ii)-1)

When notifying borrowers that you found a different or additional error during your
investigation, include a description of:

» Theerrorsyouidentified;
» Theactionyoutookto correcttheerrors;
» Theeffective date of the correction; and

*  Yourcontactinformation, including a telephone number, for further assistance.
(8§ 1024.35(e)(1)(iD)

Youmay request supporting documentation froma borrower in connection with the
investigation of an asserted error, but you may not:
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Require the borrower to provide the information as a condition of investigating an
asserted error;or

Determine that no error occurred simply because the borrower failed to provide the
informationyourequested. You must still conduct areasonable investigation even when
youdo not get the requested information.

(§ 1024.35(e)(2)

9.10 What is the timeline for responding to

borrowers who send notices of errors?

Youmust either correct the error asserted by the borrower and inform the borrower of the

correction or conduct areasonable investigation and inform the borrower that no error

occurred:

116

Notlater than 7 days (excludinglegal public holidays, Saturdays, and Sundays) after you
receive anotice of error asserting a failure to provide an accurate payoff balance amount
in violation of § 1026.36(c)(3); (§ 1024.35(e)(3)(1)(A))

Prior to the date of a foreclosure sale or within 30 days (excludinglegal public holidays,
Saturdays, and Sundays), whicheveris earlier, after youreceive a notice of error
asserting that youimproperly made the first foreclosure notice or filing, or moved for
foreclosure judgment or order of sale, or conducted a foreclosure sale in violation of the
Bureau’s rules on loss mitigation procedures (§ 1024.35(e)(3)(i)(B)). Note: If you cannot
investigate, correct, or respond to aborrower who asserts this error by the earlier ofa
foreclosure sale or 30 days after receipt of the error notice, you may cancel or postpone a
foreclosure sale to meet the deadline; (Comment 35(e)(3)(1)(B)-1)

For all other errors, not later than 30 days (excludinglegal public holidays, Saturdays,
and Sundays) after youreceive the notice of error. (§ 1024.35(e)(3)(1)(C))
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9.10.1 May | extend the time limit to respond to notices of
errors?

For errorsother than those related to payoff statements or the foreclosure process, you may
extend the time period for responding by an additional 15 days (excluding legal public holidays,
Saturdays, and Sundays) if, before the end of the 30-day period after receipt of the notice of
error, younotify the borrowerin writing of the extension and the reasons for the extension.

(§ 1024.35(e)(3)(ii)

If the original notice of error alleges multiple errors, you may treat each asserted errorasa
separate notice of error and extend the time period for responding to each separate asserted
error for which an extensionis permissible (i.e., those that do not relate to payoff statements or
the foreclosure process as described above). (Comment 35(e)(3)(ii)-1)

9.10.21f | correctan error within 5 days, can | send a notice
of correctioninstead of the acknowledgment?

If youcorrect an error and notify the borrower in writing of the correction within 5 days
(excludinglegal public holidays, Saturdays, and Sundays), you do not also have to send the
acknowledgment. (§ 1024.35(f)(1))

9.10.3What must | do when a borrower asserts an error
shortly before a scheduled foreclosure sale?

Youare not required to acknowledge and respond to notices of error related to foreclosure if you
receive the error notice7 or fewer days before a foreclosure sale. However, you must make a
good faith attempt to respond to the borrower, orally or in writing, and either correct the error
or state thereasonyou have determined that no error hasoccurred. (§ 1024.35(f)(2))

9.11 What must| do when | receive an
information request?

Generally, whenyoureceive aninformation request, you must provide the borrowera written
response acknowledging receipt within 5 days (excludinglegal public holidays, Saturdays, and
Sundays). Then, not later than 30 days (excludinglegal public holidays, Saturdays, and
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Sundays) after receipt of the notice, either provide the information requested or conduct a
reasonable search for the information and provide the borrower with a written notice that the

informationis not available. (§ 1024.36(d) and (e))

If youcanprovide the information, share it in writing within the time frames discussed in “What
is the timeline for responding to borrowers who request information?”in Section 9.12. Include
your contact information and a telephone number for further assistance. (§ 1024.36(d)(1)(i))

9.11.1 What contact information must | provide when
complying with an information request for the owner or
assignee of a mortgage loan?

When youreceive arequest for information and the loan is heldin a trust for which an
appointed trustee receives payments on behalf of the trust, you comply with § 1024.36(d) by
responding to the borrower’s request with the following information, as applicable:

» For any request for information where the Federal National Mortgage Association
(Fannie Mae) or the Federal Home Loan Mortgage Corporation (Freddie Mac) isnot
the owner ofthe loan or the trustee of the securitization trust in which the loan
is held, you must provide the name of the trust, and the name, address, and
appropriate contact information for the trustee.

» Ifthe requestforinformation did expressly request the name or number of the trust or
pool, and Fannie Mae or Freddie Mac is the owner of the loan or the trustee of
the securitization trust in which the loan is held, you must provide the name of the
trust, and the name, address, and appropriate contact information for the trustee.

» Ifthe requestforinformation did not expressly request the name or number of the
trust or pool, and Fannie Mae or Freddie Mac is the owneroftheloan orthe
trustee of the securitization trust in which the loan is held, you must provide the
name and contact information for Fannie Mae or Freddie Mac, as applicable, without

also providing the name of the trust.
(Comment 36(a)-2.ii)

If, however, aloanis not held in a trust for which an appointed trustee receives payments on
behalf of the trust, you comply with § 1024.36(d) by responding to arequest for information
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regarding the owner or assignee of a mortgage loan by identifying the person on whose behalf

the servicer receives payments from the borrower. (Comment 36(a)-2.1)

You, the servicer, are not the owner or assignee for purposes of § 1024.36(d) if you hold the title
to the loan, ortitle is assigned to you, solely for the administrative convenience in servicing the
mortgage loan obligation. (Comment 36(a)-2.i)

The Government National Mortgage Associationis not the owner or assignee for purposes of a
request forinformationunder § 1024.36(d) solely as aresult of its role as the guarantor of the
security in which the loan serves asthe collateral. (Comment 36(a)-2.1)

9.11.2What if | do not maintain the type of information
requested?

Youarenotrequired to provide information thatis not available to you. Informationis not
availableifit is not in your control or possession, or you cannot retrieve it in the ordinary course

of business through reasonable efforts. (Comment 36(d)(1)(ii)-1)
Here are some examples:

» A borrowerrequests acopy of atelephonic communication with your staff. Y our
personnel have access in the ordinary course of business to audio recording files with
organized recordings or transcripts of borrower telephone calls and can identify the
communicationreferred to by the borrower through reasonable business efforts. The
information requested by the borrower is available to you, so you must share it.

» A borrowerrequestsinformation stored on electronicbackup mediathat is not accessible
toyour personnel in the ordinary course of business without undertaking extraordinary

effortsto identify and restore the information fromthe electronic backup media. The
information the borrower is requestingis not available to you, so you need not share it.

» A borrower requestsinformation stored at an off-site document storage facility. Y ou have
the right to access documents at the off-site document storage facility, and your
personnel can access those documents through reasonable efforts inthe ordinary course
of business. The information requested by the borrower is available to you, assuming
that the information can be found within the off-site documents with reasonable efforts.

(Comment 36(d)(1)(ii)-2)
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If youdetermine that the informationis not available to you after conducting a reasonable
search, send the borrower written notification stating that you have determined the requested
informationis not available. Provide the basis for your determination and your contact
information, including a telephone number, for further assistance. (§ 1024.36(d)(1)(ii))

9.11.3What if one confirmed successor in interest requests
information about another borrower, or a borrower
requests information about a potential or confirmed

successor in interest who is not the requester?
(§ 1024.36(d)(3))

See “May I omit borrowerinformation fromdocuments that are shared with a confirmed
successorininterest in responding to an information request or a notice of errorrequest for

documentation?” in Section 4.7.9.

9.12 What is the timeline for responding to
borrowers who requestinformation?

How long you have to respond depends upon the information requested. In general, you must
respond not later than 30 days (excludinglegal public holidays, Saturdays, and Sundays) after
youreceive the informationrequest. (§ 1024.36(d)(2)(i)(B))

However, whenyoureceive aninformation request for the identity of, and address or other
relevant contact information for, the owner or assignee of a mortgage loan, you must respond to
the borrower not later than 10 days (excluding legal public holidays, Saturdays, and Sundays)
after youreceive the request. (§ 1024.36(d)(2)(1)(A))

9.12.1May | extend the time limit for responding to
information requests?

For requests for information other than those requesting contact information for the owner or
assignee, you may extend the time period for responding by an additional 15 days (excluding
legal public holidays, Saturdays, and Sundays) if, before the end of the 30-day period, you notify
the borrower in writing of the extension and the reasons for the extension. (§ 1024.36(d)(2)(ii))

120 CONSUMERFINANCIAL PROTECTION BUREAU



9.12.21f | provide the information requested within 5 days, do
| need to send an acknowledgment?

If youprovide the information requested and contact information, including a telephone
number for further assistance, in writing, within 5 days (excludinglegal public holidays,
Saturdays, and Sundays) of receiving an information request, you do not also need to send the
acknowledgment. (§ 1024.36(e))

9.13 May | charge borrowers a fee for
responding to notices of errors or
requests for information?

Yougenerally may not charge fees for responding to notices of errors or information requests,
and you may not require a borrower to make any payment owed to you as a condition for
providing aresponse. Youmay charge afee for certainlimited types of information, such as
payoff statements (because arequest for a payoff balance is not an information request) or state
law beneficiary notices. (§8 1024.35(h), 1024.36(a), and 1024.36(g))

Note that this does not alter or otherwise affect the borrower’s obligation to make the payments
owed. For example, if the borrower makes a monthly payment in February, but asserts anerror
relating to your acceptance of the February payment, the borrower must still make the March
payment. However, you may not require the borrower to make the March monthly payment asa
condition of responding to the notice of error. (Comment 35(h)-1)

9.14 How do error notices and information
requests affect collections and credit
reporting? (§ 1024.35(i)(1)to (2))

Generally, nothingin the error resolution and information request provisions of the rule limits
orrestricts you from pursuing any remedy you have under applicablelaw, including initiating

foreclosure or proceeding with a foreclosure sale.
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However, asdiscussed above, certain timely notices of error regarding the foreclosure process
must be resolved before aforeclosure sale may proceed. (§§ 1024.35(1) and 1024.36(h))

Also, for 60 days after receipt of anotice of error, you may not furnish adverse information to
any borrower reporting agency regarding any payment that is the subject of the notice of error.
(§ 1024.35(i)) This prohibition does not apply to requests for information.
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10. General Servicing Policies,
Procedures, and
Requirements

10.1 What does the general servicing
policies, procedures, and requirements
rule require?

Therulerequiresyouto establish policies and procedures reasonably designed to achieve the
following objectives, which are described in more detail in “What objectives must I design my

policies and procedures to achieve?”in Section 10 .4:
» Accessingand providing timely and accurate information;
» Properly evaluatingloss mitigation applications;
» Facilitating oversight of, and compliance by, service providers;
» Promptly facilitating the transfer of information during servicing transfers;

» Informingborrowers of the written error resolution and information request procedures;
and

* Promptly facilitating communication with potential and confirmed successorsininterest
and confirming a successor ininterest’s identity and ownership interest.

Additionally, the rule sets standards for:
=  Recordretention;and
» Servicingfile creation.

Youmay determine the best policies, procedures, and methods for your organization so long as
they are reasonably designed to achieve the objectives set forth in the general servicing policies,
procedures, and requirements provisions of the Mortgage Servicing Rules.
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Therule provides that you have flexibility to set policies, procedures, and methods in light of the
size, nature, and scope of your operations, including, for example, the volume and aggregate
unpaid principal balance of the mortgage loansyou service, the credit quality (including the
default risk) of the mortgage loans you service, and your history of borrower complaints.

10.2 Whatis the scope of the general
servicing policies, procedures, and
requirementsrule?

Therules apply to federally related mortgage loans (as defined in § 1024.2(b)) except for the
exemptionsin § 1024.5(b), the exemptionsin § 1024.30(b), and open-end lines of credit.

Thus, these rules do not apply to:
» HELOCSs and open-end lines of credit;
» Small servicers;
» Reverse mortgage transactions; and

» Loans for which the servicerisa qualified lender under the Farm Credit Act of 1971.

10.3 Is there a small servicer exemption to
the general servicing policies,
procedures, and requirements rule?

Yes, thereisa small servicer exemption. Small servicers are exempt from all requirements of the

provisions on general servicing policies, procedures, and requirements.
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10.4 What objectives must| design my

policies and procedures to achieve?

Your policies and procedures must be reasonably designed to achieve the following goals:

10.4.1 Accessing and providing timely and accurate

information (§ 1024.38(b)(1))

To meet the objective of accessing and providing timely and accurate information, your policies

and procedures must be reasonably designed to ensure that you can:
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Provide accurate disclosures to borrowers within the correct timeframes.

Investigate, respond to, and when needed, make corrections inresponse to borrower
complaints. (See page 104 for more on error resolutions.)

Respond to borrowers’requests for information regarding their mortgage loans with
accurate and timely information. (See page 104 for more oninformationrequests.)

Provide owners or assignees with accurate and current information and documents

about mortgage loansyouservice for them, including detailed information about loss
mitigation actions.

Submit documents or filings required for a foreclosure process, including those required
by a court of competent jurisdiction, that reflect accurate and current information and
comply with applicable law.

Uponreceiving notice of aborrower’s death or of any transfer of the property securinga
mortgage loan, promptly facilitate communication with any potential or confirmed
successorsininterest regarding the property.

Uponreceiving notice of the existence of a potential successor ininterest, promptly
determine the documents youreasonably require to confirm the person’sidentity and
ownership interest in the property, provide a description of those documents, and notify
the person how to submit a written request for information about the documents
required for confirmation (including the appropriate address).

Upon the receipt of such documents, promptly make a confirmation determination and

notify the person, as applicable, that you have confirmed the person’s status, have
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determined that additional documents are required (and what those documents are), or
have determined that the personis not a successor ininterest.

10.4.2 Properly evaluating loss mitigation applications
(§ 1024.38(b)(2))

To meet the objective of properly evaluating loss mitigation applications, your policies and

procedures must be reasonably designed to ensure that you can:

* Provide accurate informationto the borrower regarding loss mitigation options that the
owner or assignee makes available.

» Identify with specificity all loss mitigation options for which borrowers may be eligible.

» Provide personnel assigned to manage delinquent borrowers with prompt access to all
loss mitigation documents and information borrowers submit. (See page 146 for
continuity of contact.)

» Identify documents and information that a O Inyourpoliciesand proceduresto identify all
borrower must submit to apply forloss the loss mitigation options available for the
mitigation and facilitate compliance with mortgageloans youservice, addresshowyou
the requirement to notify borrowers will identify all of the borrowers’ options, the
whether a loss mitigation applicationis criteriayouwill apply when evaluating those
complete or incomplete, and howto options, and howyouwill apply specific
complete anincomplete application. eligibility thresholds.

(8§ 1024.41(b)(2)(1)(B)) (See page 151 for
more on loss mitigation.)

» Properly evaluateborrowers’loss mitigation applications based on all the options
available to them and in accordance with the loss mitigation rules.

» Promptly identify and obtain documents or information not in the borrower’s control
that the servicer requires to determine which loss mitigation options, if any, to offer the
borrower in accordance with the requirements of § 1024 .41(c)(4).

So, for example, if an assignee requires that you only make a particular loss mitigation option
available to a certain percentage of the loans you service, then your procedures must be
reasonably designed to determine in advance howyouwill apply that threshold to those
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mortgage loans. Youwill also need to ensure that this informationis accessible to the personnel
assigned to manage delinquent borrowers. (Comment 38(b)(2)(ii)-1)

10.4.3 Facilitating oversight of, and compliance by, service
providers (§ 1024.38(b)(3))

To meet the objective of facilitating oversight of, and compliance by, service providers, your

policies and procedures must be reasonably designed to ensure that you can:

Provide servicing personnel (your own and those working for your service providers) with access

toaccurate and current documents and o
) ) ) ) ) , (3 Yourpolicies and proceduresmustbe
informationreflecting your service providers .
reasonably designed to ensure that youcan

actions . . .
promptly inform service provider personnel

e . 1 . . handlingthe foreclosure proceedingsthat
Facilitate periodic reviews of your service _ S
. . . - youhavereceived a completeloss mitigation
providers, including by providing your . . ..
} ) . application. In addition, your policiesand
personnel with documents and information they .

procedures must promptly instruct

need to audit your service providers’ compliance foreclosure counsel to take any step required

with their contractual obligations and applicable

law

Share accurate and current information about
borrowers’loss mitigation applications and the
status of any foreclosure proceeding among

appropriate servicer personnel and service

by §1024.41(g) to sufficiently and timely to
avoidviolatingthe prohibition against
movingforjudgmentororder ofsale,or
conducting a foreclosure sale.
(Comment38(b)(3)-1)

provider personnel, including personnel assigned to manage delinquent borrowers and those

handling foreclosure proceedings.

10.4.4 Facilitating transfer of information during servicing

transfers (§ 1024.38(b)(4))

To meet the objective of facilitating the sharing of borrower information during servicing

transfers, your policies and procedures must be reasonably designed to ensure that all

information and documents move fromthe transferor servicer to the transferee servicer.

When you are the transferor servicer, your policies and procedures must be reasonably designed

to ensure that you timely transfer all the information and documents you possess or control
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related to transferred mortgage loans. You must do this in a form or manner that ensures
accuracy and enables the transferee servicer to comply with its obligations to owners or

assignees and applicable law.

Your policies and procedures may provide for the electronic transfer of documents provided
these requirements are satisfied.

When you transfer the servicing for aloan in loss mitigation, you must ensure that the transfer

includes:

» Informationreflectingthe status of your discussions with the borrower;

» Agreementsyouhave withthe borrower;and

* Youranalysis of any potential recovery from the mortgage, as appropriate.
(Comment 38(b)(4)(1)-2)

When you are the transferee servicer, you must have policies and procedures reasonably
designed to identify and obtain necessary documents or information that the transferor servicer
should have, but did not, transfer.

Youmust ensure that you get copies of any loss mitigation applications and agreements, find out
about the status of any prior discussions with borrowers, and that you are able to retrieve
missing loss mitigation documents and information from the transferor servicer before asking

the borrower for the information. (Comment 38(b)(4)(ii)-1)

10.4.5Informing borrowers of the written error resolution and
information request procedures (§ 1024.38(b)(5))

Your policies and procedures must be reasonably designed to inform borrowers of the
procedures for submitting written notices of errors and written information requests.
(88 1024.35 and 1024.36). Y ou may satisfy this requirement by sending a brief statement
informing borrowers of their rights (mailed or delivered electronically) or posting the
information on a website. For example, you could choose to include the informationina

borrower’s monthly periodic statement. (Comment 38(b)(5)-1)

» Notethatif youdesignate an exclusive address for submitting notices of error and
requests for information you must followthe notice requirements specific to exclusive
addresses. (§8 1024.35(c), 1024.36(b), and comments 35(c)-2 and 36(b)-2)
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Your policies and procedures must be reasonably designed to provide information about the
procedures for submitting written notices of error and requests for information to borrowers
who are not satisfied with the resolution of an oral complaint or request for information
submitted orally. (Comment 38(b)(5)-2)

Your policies and procedures must also be reasonably designed to ensure that you will either
inform any borrower that incorrectly submits an assertion of error to an address givenin
connection with a loss mitigation application or by the continuity of contact of the correct
address, orredirect such noticesto the correct address. (Comment 38(b)(5)-3)

10.5 What are the standard requirements |
must meet?

Two of the rule requirements are written to provide specific requirements and standards, rather
than requiring policies and procedures reasonably designed to achieve general objectives.

10.5.1 Document retention

Youmust retain records that document youractions with respect to aborrower’s mortgage loan
account until one year after the date you discharged the mortgage or transferred the servicing.
(8§ 1024.38(c)(1))

This does not mean you must keep actual paper copies of documents. You may retain the
records using any method that accurately reproduces them (including computer programs) and
that ensuresyou caneasily access the records (including a contractual right to access records
possessed by another entity). (Comment 38(c)(1)-1)

10.5.2 Servicing file

For each mortgage loanyou service, you must maintain the following documents and datain a
way that allows you to compile them into a servicing file within 5 days:

» A scheduleof all transactions credited or debited to the mortgage loan account, including
escrowand suspense accounts

» A copy ofthe security instrument that establishes the lien securing the mortgage loan
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* Any notesyour personnel create that reflect communications with the borrower about
the mortgage loan account

» Totheextentapplicable, areport of the datafields your electronic system creates related
to the borrower’s mortgage loan account, such as the terms of the borrower’s mortgage
loan, the occurrence of automated or manual collection calls, loss mitigation evaluation
information, owner or assignee information, or any credit reporting history

» Copiesof documents and information borrowers submit as part of loss mitigation or
error resolutionrequests

(§1024.38(c)(2))

While you are required to comply with this provision as of January 10,2014, you are not
required to comply with the 5-day rule for information created before that date.

» For example, if you originate aloan on January 1, 2013, youwould not have to maintain
information about transactions credited or debited prior to January 10,2014 in any
particular manner. But you would have to maintain information about payments made
on or after January 10, 2014, ina manner that facilitates compiling the information into
a servicing file within 5 days (Comment 38(c)(2)-1)

The 5-day compilation requirement (§ 1024.38(c)(2)) does not confer upon any borrower an
independent right to accessinformation contained in the servicing file. When borrowers file a
writtenrequest for their servicing file, you must give them a copy of the information contained
in their servicingfile, subject to the procedures and limitations set forth in the information
request provisions of the Mortgage Servicing Rules. (§ 1024.36 and comment 38(c)(2)-2)
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11. Early Intervention with
Delinquent Borrowers

11.1 What does the early intervention rule
require? (§ 1024.39)

Youmust, at a minimum, establish or make good faith efforts to establish live contact with
borrowers by the 36th day of delinquency and, if appropriate to their situation, promptly inform
them ofloss mitigation options that may be available, as described below. For information on

In addition, you must, at a minimum, provide borrowers with written information about any
available loss mitigation options by the 4 5th day of delinquency, as described below.

The rules contain model language servicers may use for the written notice.

11.2 Whatis the scope of the early
intervention rule?

The early intervention rule applies to federally related mortgage loans (as defined in

§ 1024.2(b)) except for the exemptionsin § 1024.5(b), the exemptionsin § 1024.30(b) and (c),
and open-end lines of credit.

Thus, these rules do not apply to:

» HELOCs and open-end lines of credit
» Small servicers

» Reverse mortgage transactions

131 CONSUMERFINANCIAL PROTECTION BUREAU


http://www.consumerfinance.gov/documents/807/08042016_cfpb_Mortgage_Servicing_Factsheet_on_Delinquency.pdf
http://www.consumerfinance.gov/documents/807/08042016_cfpb_Mortgage_Servicing_Factsheet_on_Delinquency.pdf

- Loans forwhich the servicer is a qualified (O Determininga borrower’s principal residence

lender under the Farm Credit Actof1971 willdepend onthe specific factsand

circumstances regardingthe property and
= Anyloanthat is secured by a property that applicablestatelaw. For example, a vacant

is not the borrower’s principal residence property maystillbea borrower’s principal
residence. (Comment30(c)(2)-1)

In addition, the early intervention rule may apply
under certain circumstances even when a borrower isin bankruptcy or hasinvoked the cease
communication protection under FDCPA section 805(c). See “Do the rules provide any
exemptions to the early intervention requirementsif a borrowerisin bankruptcy or invoked
the cease communication protectionunderthe FDCPA?” in Section11.8 for more information.
This section discusses howthe early intervention rule applies to borrowers who are not in
bankruptcy and who have notinvoked the FDCPA cease communication protection unless
otherwise specified.

11.3 Is there a small servicer exemption to
the early intervention rule?

Yes, thereisa small servicer exemption. Small servicers are exempt from all of the early

intervention requirements.

11.4 When must | establish live contactwith a
delinquent borrower? (§ 1024.39(a) and
Comment 31(Delinquency))

Youmust establish or make good faith efforts to establish live contact with a delinquent

borrower no later than the 36th day of delinquency.

For purposes of the early intervention rule, delinquencyis a period of time during which a
borrower and the borrower’s mortgage loan obligation are delinquent. A borrower and a
borrower’s mortgage loan obligation are delinquent beginning on the date a periodic payment
sufficient to coverprincipal, interest, and (if applicable) escrowbecomes due and unpaid, until
such time as no periodic payment is due and unpaid. Thus, for each billing cycle for which a
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borrower is delinquent for at least 36 days, you must establish or make good faith efforts to
establish live contact by the 36th day and, if appropriate, inform the borrower about the
availability of loss mitigation options. (Comment 31(Delinquency)-1)

For example, assume a borrower’s mortgage loan (I A borrower is not considered delinquent if
requires a borrower to make periodic payments of youtreata paymentthatis insufficient to
principal, interest, and escrow by the first of each covera periodic payment of principal,
month. The borrower does not make the pay ment interest, and (ifapplicable) escrowforany
that is due on January 1. If youestablishlive givenbillingcycleas timely.

contact with the delinquent borrower on January (Comment 31(Delinquency)-3)

31, youarein compliance with the early (I You cannotrescind or change your decision
interventionrule because live contact was
established within 36 days of the date the

borrower’s delinquency began. If the borrower fails o

determiningthe date on whichthe
borrower’sdelinquency began.

to make a payment on February 1, you are required

to establish or make good faith effortsto establish Delinguency.

live contact with the delinquent borrower within 36

days of February 1, eventhough you previously established live contact on January 31.

To calculate the time period for establishing live contact, start with the date a payment sufficient
to cover principal, interest, and, if applicable, escrowfor a given billing cycle is due and unpaid,

evenifyougive the borrower a grace period after the payment is due before you assess alate fee.

For example, if a payment due date is January 1 and the amount due is not fully paid by January
2, the borrower and the borrower’s mortgage loan obligation is one day delinquent. Assuming
the borrower does not make a payment during the 36-day period after January 1, you must
establish or make good faith efforts to establish live contact no later than 36 days after January 1
—meaning by February 6.

If yourinternal policy requires you to apply aborrower’s payment to the oldest outstanding
periodic payment due on the mortgage loan, the borrower’s payment advances the date that the
borrower’s delinquency began, regardless of whether there is a period during which a periodic
payment is due and unpaid. (Comment 31(Delinquency)-2)

133 CONSUMERFINANCIAL PROTECTION BUREAU

to treatthe payment as timely for purposes of

For moreinformation on when a borrower is


http://www.consumerfinance.gov/documents/807/08042016_cfpb_Mortgage_Servicing_Factsheet_on_Delinquency.pdf
http://www.consumerfinance.gov/documents/807/08042016_cfpb_Mortgage_Servicing_Factsheet_on_Delinquency.pdf

For example, assume a borrower’s mortgage loanrequires aborrower to make periodic
payments of principal, interest, and escrowby the first of each month. The borrower does not
make the payment thatis due on January 1. On January 31, the borrower is 30 days delinquent.
On February 3, the borrower makes a periodic

payment. Y ou apply payments to the oldest O Ifyouestablishand maintain ongoing

outstanding periodic payment (i.e., the contactwitha borrower, in accordance with
.e.,

periodic payment that was due on January 1). the loss mitigation procedures under
i i . i lish
On February 4, borrower is 3 days delinquent. §1024.41, you a.re notrequired to ?stal.) is
(C t 31(Deli )-2) or make good faith effortsto establishlive
1 -2
ormentsTbeIndtency contact. Similarly, continued live contact

Youmay time your attempts to establishlive with aborrower is notrequiredify ou

) : : determinethattheborrower doesnot qualify
contact so that a single attempt will satisfy two ] L )
for any available loss mitigation o ptions. You

missed payments. will, however, need to establish or make good
faith effortsto establishlive contactfora

For example, assume the borrower’s mortgage ) .
borrower who becomesdelinquentagain

loan requires the borrower to make periodic . . .
after curinga prior delinquency.

payments of principal, interest, and escrowby (Comment39(a)-6)

the first of each month. The borrower does not
make the payments that are due onJanuary 1
and February 1. If you attempt to establish live contact on February 5, such a single attempt
meets the requirements of § 1024.39(a) for both January 1 and February 1 missed payments.

Borrowers who are performing as agreed under a loss mitigation option designed to bring them
current ona previously missed payment are not delinquent for the purposes of this section of
the Mortgage Servicing Rules. Thus, for such borrowers, you are not required to engage in early
intervention. (Comment 39(a)-1.ii)

11.4.1What is “establishing live contact”? (Comment 39(a)-2)

Live contact with a borrower includes telephoning or conducting an in-person meeting with the
borrower, but notleaving a recorded phone message. Y ou may, but need not, rely onlive contact
established at the borrower’s initiative to satisfy the live contact requirement of early

intervention.

Theruleis designed to give you significant flexibility in tailoring your contact methods to
particular circumstances. For example, the Bureau would consider the live contact requirement

satisfied in cases where a borrower is delinquent in consecutivebilling cyclesif you have
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established and maintain ongoing contact with the borrower regarding the borrower’s
completion of aloss mitigation application and your evaluation of that borrower for loss

mitigation options.

11.4.2What are “good faith efforts”? (Comment 39(a)-3)

Good faith effortsto establishlive contact consist of reasonablesteps under the circumstances to
reach a borrower. Good faith efforts include telephoning aborrower on more than one occasion
or sending a borrower a written or electronic communication encouraging the borrower to
establish live contact with you. When determining if you have made good faith efforts, the length
of the borrower’s delinquency as well as a borrower’s failure to respond to your repeated
attempts at establishinglive contact may be relevant circumstances to consider.

11.4.3Does providing loss mitigation information to a
borrower’s representative satisfy the requirement to
establish live contact? (Comment 39(a)-5)

The rules do not prohibit you fromsatisfying the live contact requirement by providing

information about loss mitigation options to the borrower’s authorized representative.

Youmay set up reasonable procedures to determine whether a personthat claimsto be the
borrower’s agent has authority to act onthe borrower’s behalf. For example, you canrequire the
agent to provide documentation from the borrower stating that the purported agent is acting on
the borrower’s behalf.

11.5 What Information must | share with
delinquent borrowers about loss
mitigation options? (Comment 39(a)-4.i)

Therulerequiresyouto provide loss mitigation information where appropriate. It is within your
reasonable discretion to determine whether informing a borrower about the availability of loss
mitigation optionsis appropriate under particular circumstances, asyou determine from
establishinglive contact with the borrower. The following examples demonstrate when a
servicer has made a reasonable determination regarding the appropriateness of providing
information about loss mitigation options:
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» During live contact, the borrower notifies you of a material adverse change in financial
circumstances that islikely to cause the borrower to experience along-term delinquency,
such as lossof a job, for which loss mitigation options may be available. You provide loss
mitigationinformationto the borrower.

» A borrower who missesa January 1 payment notifies you that the borrower will make a
full late payment by February 15. You do not provide information about the availability
of loss mitigation options because there does not appear to be a long-termissue.

11.5.1 What is required to “promptly inform” borrowers about
loss mitigation options? (Comment 39(a)-4.ii)

The Mortgage Servicing Rules require that, where appropriate, you must “promptly inform”

borrowers about loss mitigation after establishinglive contact. You may provide loss mitigation

information orally, in writing, or through electronic communication, aslong as you share the

information promptly after you establish live contact.

Youdo not need to notify a borrower about any particular loss mitigation options promptly after
establishinglive contact. If appropriate, you need only inform the borrower generally that loss
mitigation options may be available.

Y oumay satisfy the requirements of the early intervention provisions of the Mortgage Servicing
Rulesto informborrowers about loss mitigation options promptly after establishinglive contact
by providing them with the written notice in MS-4(A), MS-4(B), and MS-4(C) found in appendix
MS-4 of these rules. (See “What information must be in the written notice about loss mitigation
options?”inSection11.7)

11.6 When must | provide a written notice

about loss mitigation to delinquent
borrowers? (§ 1024.39(b) and
comments 39(a)-1and (b)(1)-2and -5)

By the 45th day of delinquency, you must provide delinquent borrowers with a written notice
aboutloss mitigation. You must provide the written notice evenif you provided information
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aboutloss mitigation and foreclosurepreviously during an oral communication with the

borrower, as discussed above.

Delinquency, asdiscussed above, is defined as a period of time during which a borrower and the
borrower’s mortgage loan obligation are delinquent. A borrower and a borrower’s mortgage loan
obligation are delinquent beginning on the date a periodic payment sufficient to cover principal,
interest, and (if applicable) escrowbecomes due and unpaid, until such time as no periodic
payment is due and unpaid, evenif you offer the borrower a period of time after the due date has
passed to pay before you assess a late fee.

For example, if a payment is due January 1 and unpaid during the 45-day period after January 1,
youmust provide the written notice within 45 days after January 1—i.e., by February 15.
However, if the borrower satisfies the late payment in full on February 1, youwould not need to
provide the written notice.

Youare not required to provide the written notice more than once during any 180-day period.
For example, aborrower has a payment due on March 1. The amount due is not fully paid during
the 45 days after March 1, so you provide the written notice on April 15. The borrower fails to
make the April 1 payment and does not pay the amount due during the 45 days after April 1. You
do notneed to provide the written notice again during the 180-day period beginning on April
15—i.e.,no sooner than on October 12—and then only if the borrower is at that time 45 daysor
more delinquent. (Comment 39(b)(1)-2)

11.6.1 Must | provide a written notice when the servicing of a
loan is transferred? (Comment 39(b)(1)-5)

In the case of a transferred loan, you, the transferee servicer, are required to send a 45-day
notice regardless of whether the transferor servicer, the servicer transferring the loan, provided
a written notice to the borrower inthe preceding 180-day period.

Youwould not be required to provide a written notice under § 1024.39(b), however, if the
transferor servicer provided the written notice within 45 days of the transfer date.

For example, assume a borrower has monthly payments, with a payment due on March 1. The
transferor servicer provides the notice required by § 1024.39(b) on April 10. Theloanis
transferred on April 12. Assuming the borrower remains delinquent, you are not required to
provide another written notice until 4 5 days after May 1, the first post-transfer payment due
date—i.e.,by June 15.

137 CONSUMERFINANCIAL PROTECTION BUREAU



11.7 What information mustbe in the written
notice about loss mitigation options?
(§ 1024.39(b)(2) to (3))

Model clauses MS-4(A), MS-4(B), and MS-4(C) in appendix MS-4 have text you canusein your

loss mitigation notice.

The notice mustinclude:
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A statement encouraging the borrower
to contactyou

The telephone number for the
personnel assigned to the borrower.
(See “Do I have to assign a single point
of contact to a delinquent borrower?”
in Section12.4.2.)

Your mailing address

If applicable, a statement providing a

(3 Borrowers arelikely to benefit from

examples of optionsthat would permitthem
to retainownership oftheirhome and
examples of optionsthat may require them to
end their ownership to avoid foreclosure. You
may send a genericlistofloss mitigation
optionsyoutypically offerto borrowers and
include a warningthat notall borrowers may
qualify forthe listed options. (Comment

39(b)(2)(ii)-1)

brief description of examples of loss mitigation options that may be available

If applicable, either application instructions or a statement informing the borrower how

to obtain more information about loss mitigation options fromyou

The website to access either the Bureau list or the HUD list of homeownership

counselors or counseling organizations, and the HUD toll-free telephone number to

access homeownership counselors or counseling organizations

Youmay also include additional information that you determine to be helpful, or which

may be required by applicable law or the owner or assignee of the mortgage loan

(Comment 39(b)(2)-1)
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Youmay use any color, number of pages, size O Itmay behelpful to give borrowers detailed

and quality of paper, size and type of print, information and instructions aboutloss

and method of reproduction for your notice, mitigation, such as a listof documentsthey

provided each of the required statements should havein hand when contactingyou, or

satisfies the clear and conspicuous standard. an estimate of how quickly you typically

(§ 1024.32(a)(1) and comment 39(b)(2)-2) evaluate applications. You can even
supplement your written notice witha loss

Youmay combine this notice in a single mitigation application form.

mailing with other notices that satisfy the (Comment 39(b)(2)(iv)-1)

content requirements, provided each of the

required statements satisfies the clear and

conspicuous standard. (Comment 39(b)(2)-2)

11.8 Do the rules provide any exemptionsto
the early intervention requirements if a
borrower is in bankruptcy or invoked the

cease communication protection under
the FDCPA?

Under the Mortgage Servicing Rule, you are partially exempt from certain provisions of the early
intervention rules with respect to a mortgage loan when any borrower onthatloanis a debtorin

bankruptcy orinvokesthe FDCPA’s cease communication protections.

11.8.1When am | exempt from making good faith effortsto

establish live contact with a borrower in these
contexts? (§§ 1024.39(c)(1)(i); 1024.39(d)(1))

Youare exempt fromthelive contact early intervention requirements on a mortgage loan when
either of the following conditions are met: (1) any borrower onthe loan is a debtorin
bankruptcy;or (2) youare a debt collector under the FDCPA with respect to the mortgage loan,
and any borrower on the loan has invoked the FDCPA’s cease communication protection with
respect to thatloan. (§§ 1024.39(c); 1024.39(d))

139 CONSUMERFINANCIAL PROTECTION BUREAU



Thelive contact requirements occur for each billing cycle for which aborrower is delinquent.
Therefore, this exemption will, generally, not apply when aborrower isno longer a debtor in
bankruptcy and continuesto be delinquent. For example, assume the borrower’s mortgage loan
requires the borrower to make periodic payments of principal, interest, and escrow by the first
of each month. If the borrower’s bankruptcy case is dismissed on March 19, and the borrower
doesnot make the payment that is due on April 1, the exemption no longer applies and you must
establish or make good faith efforts to establish live contact no later than 36 days after April 1.

See “What are my obligations under the early interventionrule once the borroweris no longer
in bankruptcy?” in Section 11.8.7 for more information on when the exemption will and will not
continue to apply.

Thisinformationis summarized in a flowchart thatis appended to the guide. See “Early
intervention bankruptcy and FDCPA exemptions” flowchart in Section15.

11.8.2When am | exempt from the written notice

requirements in these contexts? (§§ 1024.39(c);
1024.39(d))

Youare exempt from the written notice requirements for the mortgage loanif no loss mitigation

optionis available and either of the following conditions is met: (1) any borrower onthe loanis

a debtorin bankruptcy;or (2) youare acting as a debt collector under the FDCPA with respect to
the mortgage loan, and any borrower on the loan has invoked the FDCPA’s cease
communication protection with respect to thatloan. (§§ 1024.39(c)(1)(ii); 1024.39(d)(2))
However, if any loss mitigation optionis available and either of these two conditions is met,

youmust comply with modified written notice requirements for the mortgage loan.
(88 1024.39(c)(1)(iii); 1024.39(d)(3))

Youare also exempt from the written notice requirements for the mortgage loan if both of the
following conditions are met: (1) any borrower ontheloan is a debtor in bankruptcy;and (2)
youare actingas a debt collector under the FDCPA with respect to the mortgage loan, and any
borrower ontheloan has invoked the FDCPA’s cease communication protection with respect to
that loan. (§ 1024.39(c)(1)(ii))
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A loss mitigation optionis available when the O Ifaborroweris represented by a person

owner or assignee of a mortgage loan offersan authorized by the borrower to communicate
alternative to foreclosure for which aborrower may with theservicer on the borrower’s behalf
apply. For the purposes of § 1024.39(c)(1)(ii), aloss (e.g.,bankruptcy counsel), youmay provide
mitigation optionis available evenif the borrower the written notice to theborrower’s

representative. (Comment 39(c)-1)

ultimately does not qualify for such option.
(Comments 39(c)(1)(ii)-1 and 39(d)-1)

Thisinformationis summarized in a flowchart thatis appended to the guide. See “Early
intervention bankruptcy and FDCPA exemptions” flowchart in Section 15.

11.8.3 Are there special timing and frequency requirements

for providing a written notice to borrowers in
bankruptcy? ((§ 1024.39(c)(1)(iii))

If youare not exempt from the written notice requirement for a mortgage loan, you must
provide amodified written notice no later than the 4 5th day after the first of the following two

trigger events.

First, if a borrower is delinquent when the borrower becomes a debtor in bankruptcy, you must
provide the modified written notice no later than the 4 5th day after the borrower files a
bankruptcy petition. For example, assume that the borrower’s bankruptcy case commences on
January 1 and the borrower is delinquent at the time the bankruptcy case commences. Y ou must
provide the modified written notice on or before February 15. (§ 1024.39(c)(1)(iii))

Second, if the borrower is not delinquent when the borrower files abankruptcy petition, but
subsequently becomes delinquent while in bankruptcy, you must provide the modified written
notice no later than the 4 5th day of the borrower’s delinquency. For example, assume that the
borrower’s mortgage loanrequires the borrower to make a periodic payment by the first of each
month. Also assume that the borrower’s bankruptcy case commences onJanuary 1. If the
borrower misses a payment on March 1, you must provide the modified written notice onor
before April15. (§ 1024.39(c)(1)(iii))

Further, you are required to provide aborrower in bankruptcy with the modified written notice
evenifyouprovided a written notice in the preceding 180-day period. For example, assume that

the borrower misses a payment that is due on March 1. You provide the written notice on or
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before April 15. Theborrower then files a petition for bankruptcy on May 1. Y ou must provide
the modified written notice on or before June 15. (§ 1024.39(c)(1)(iii))

Youarenotrequired to provide a modified written notice more than once during a single
bankruptcy case. For example, assume that the borrower files a petition for bankruptcy on June
1, you provide the modified written notice onJuly 10, and the bankruptcy case is dismissed on
August 1. If the court subsequently reopens or reinstates the borrower’s bankruptcy case and
youdo not provide a second written notice, you have complied with § 1024.39(b) and (¢)(1)(iii).
(Comment 39(c)(2)-1)

11.8.4Can a modified written notice to a borrowerin
bankruptcy request a payment? ((§ 1024.39

(c)(1)(iii)(A))

No, the modified written notice you provide to the borrower in bankruptcy may not contain a
request for payment. (§ 1024.39(c)(1)(iii)(A))

11.8.5Can | provide an early intervention modified written

notice to a borrower’s representative in the bankruptcy
context? (§ 1024.39(c)(1)(iii))

If the borrower inbankruptcy is represented by a person authorized by the borrower to
communicate with you on their behalf, you may provide the modified written notice to the
borrower’s representative. Before doing so, you must undertake reasonable procedures to
determine if that person, who claims to be authorized by the borrower to communicate with you,
has actual authority from the borrower to communicate with you on the borrower’s behalf.
(Comments 39(a)-5 and 39(c)-1)

What reasonable procedures you deploy to determine whether that person has actual authority
will depend on the particular facts and circumstances of the interaction. For example, assume
the borrower’s bankruptcy counsel is the borrower’s representative. Y our procedures for
determining whether counselis borrower’s representative are generally considered reasonable if
they are limited to, for example, confirming that the attorney’s name is listed on the borrower’s
bankruptcy petition or other court filing. (Comment 39(c)-1)
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11.8.6Can | provide an early intervention modified written

notice to one joint obligor in the bankruptcy context?
(Comment 39(c)(1)(iii)-1)

When two or more borrowers are joint obligors with primary liability on a mortgage loan where
the modified written notice is required, you may comply with § 1024.39(c)(1)(iii) by providing
the written notice to any borrower. (Comment 39(c)(1)(iii)-1)

11.8.7What are my obligations under the early intervention

rule once the borroweris no longer in bankruptcy?
(§ 1024.39(c)(2)(i) and (ii))

Generally, you must resume compliance with the early intervention requirements after the next
payment due date that follows the earliest of the following events: (1) the bankruptcy caseis
dismissed; (2) the bankruptcy caseis closed;or (3) the borrower reaffirms personal liability for
the mortgage loan. (§ 1024.39(c)(2)(1))

Youare not required to resume compliance with the live contact early intervention
requirements if the borrower has discharged personal liability on a mortgage loan pursuant to
chapters7, 11,12, and 13 of the Bankruptcy Code. However, you must resume compliance with
the written early intervention notice requirements if the borrower has made any partial or
periodic payment on the mortgage loan after commencement of the borrower’s bankruptcy case.
(§ 1024.39(c)(2)(ii))

11.8.8 How often must | provide a written notice to a borrower

who has invoked the cease communication right under
the FDCPA? (§ 1024.39(d)(3)(iii))

Ifyouarerequired to provide a written notice after a borrower hasinvoked the FDCPA’s cease
communication right with respect to that loan, you must not provide the modified written notice

more than once during any 180-day period. (§ 1024.39(d)(3)(iii))

143 CONSUMERFINANCIAL PROTECTION BUREAU



If the borroweris 45 or more days delinquent at the end of any 180-day period, you must
provide the written notice again no later than 10 days after the end of the 180-day period.4

(§ 1024.39(d)(3)(iii))

But, ifa borrowerisless than 45 days delinquentat the end of any 180-day period, you
must provide the written notice again no later than whichever of the followingis later:

» 45daysafter the delinquent payment’s due date; or

» 190 daysafter the provision of the prior written notice.

11.8.9What special statements must be included when |
provide a written notice to a borrower who has invoked

the cease communication right under the FDCPA?
(§ 1024.39(d)(3)(i) and (ii))

Ifyouarerequired to provide a written notice after a borrower hasinvoked the FDCPA’s cease
communicationright with respect to that loan, the modified written notice must include a
statement that you may or you intend to invoke a specified remedy of foreclosure.

Model Clause MS-4 (D), in appendix MS-4 of Regulation X, contains model language that you
may use to satisfy this requirement. Use of this model clause provides you a safe harbor from
liability under FDCPA section 805(c) for providing the written notice. (§ 1024.39(d)(3)(i))

In addition, the written notice may not contain a request for payment. (§ 1024.39(d)(3)(ii))

11.8.10 How do the early intervention requirements interact
with bankruptcy law and the FDCPA?

Bankruptcy law: Generally, the Mortgage Servicing Rules do not require a servicer to

communicate with a borrower ina manner that would be inconsistent with applicable

4 See the October 2017 Interim Final Rule available at www.consumerfinance.gov/policy-
com pliance /rulem aking/final-rules/amendments-2016-amendm ents-2013-mortgage-servicing-rules-under-real-
estate-settlement-procedures-act-regulation-x-and-truth-lending-act-regulation-z/.
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bankruptcy lawor a court order in a bankruptcy case. If necessary to comply with such law or
courtorder, you may adapt the requirements of § 1024.39 as appropriate. (Comment 39(c)-2)

FDCPA: Concurrently with the 2016 Mortgage Servicing Rule, the Bureau issued an interpretive
rule under the FDCPA relating to servicers’ compliance with certain mortgage servicing rules.

1. Liability under FDCPA section 805(b) when you communicate about amortgage loan
with a confirmed successor in interest in compliance with specified mortgage servicing

rulesin Regulation X orZ; and
2. Liability under FDCPA section 805(c) whenyou:

a. Provideawrittenearly intervention notice required by § 1024.39(b), as modified
by § 1024.39(d)(3), to aborrower who hasinvoked the cease communication
protection under the FDCPA; or

b. Respond to borrower-initiated communications concerning loss mitigation after
the borrower has invoked the cease communication protection under the FDCPA.
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12. Continuity of Contact with
Delinquent Borrowers

12.1 What does the continuity of contactrule
require?

In general, you must maintain policies and procedures reasonably designed to provide
delinquent borrowers with access to personnel who can assist them with loss mitigation options

where applicable.

12.2 Whatis the scope of the continuity of
contactrule?

Therule applies to federally related mortgage loans (as defined in § 1024.2(b)) except for the
exemptionsin § 1024.5(b), the exemptionsin § 1024.30(b) and (c), and open-end lines of credit.

Thus, these rules do not apply to:
(3 Determininga borrower’s principal residence

» HELOCs and other open-end lines of will depend onthe specificfactsand

credit circumstances regardingthe property and

applicable statelaw. For example,a vacant
» Small servicers property maystill be a borrower’s principal

) residence. (Comment30(c)(2)-1)
» Reverse mortgagetransactions

» Loans for which the serviceris a qualified under the Farm Credit Act of 1971

» Anyloanthat is secured by a property thatis not the borrower’s principal residence
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12.3 Is there a small servicer exemption to
the continuity of contact rule?

Yes, thereisa small servicer exemption. Small servicers are exempt from all the requirements of

the provisions on continuity of contact.

12.4 What is continuity of contact?

(§ 1024.40(a))

Youmust design policies and procedures to ensure, among other things, that:

147

Youassign personnel to delinquent
borrowers by the time you send the written
notice required by the early intervention
requirements, but, in any event, by the 45th
day of the borrowers’ delinquency.

Borrowers canreach the assigned personnel
by phone and that such personnel can
respond to borrower inquiries and, as
applicable, help them pursue loss mitigation
options, including by advising them about
the status of any loss mitigation application
and applicable timelines.

(3 Consider whois a delinquentborrower.
Borrowers who have refinanced or paid off
theirloan, broughtit current by payingall
amountsowed in arrears, and those who
havetransferredtitle (forexample, thougha
deed-in-lieu offoreclosure ora shortsale)
are no longer delinquent borrowers. Aftera
foreclosure sale, borrowers are also no longer
delinquent borrowers, so therule no longer
appliestothem.

Your personnel canretrieve, in a timely manner, the complete record of the borrower’s

payment history and all of the writteninformation the borrowers provide in connection

with a loss mitigation application and, when appropriate, provide such information to

other personsresponsible for evaluating aborrower for available loss mitigation options.

Your personnel can provide a timely live response to borrowers who call and have to
leave a message when they cannot reach a live person.
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12.4.1How do | respond to people who claim they represent a
delinquent borrower? (Comment 40(a)-1)

Youarerequired to interact with a person authorized by a borrower to act onthe borrower’s
behalf.

Youmay set up reasonable procedures to determine if a person that claims to be the borrower’s
agent has authority to act onthe borrower’s behalf. For example, you can require the agent to

provide documentation from the borrower stating that the purported agent is actingon his or
her behalf.

12.4.2Do | have to assign a single point of contactto a
delinquent borrower? (Comment 40(a)-2)

Itis up toyouto decide whether to assign a single personor a team of personnel to respond to a

delinquent borrower.

The personnel you assign to the borrower to comply with the continuity of contact provisions
describedin § 1024.40(a)(1) may be single-purpose or multi-purpose personnel. Single-purpose
personnel are employees whose primary responsibility is to respond to a delinquent borrower’s
inquiries and, if you offer loss mitigation, assist with loss mitigation. Multi-purpose personnel
are employees who do not have a primary responsibility at all or those for whom delinquency

and loss mitigation activities are not a primary duty.

Youmay assign personnel with specialized knowledge in bankruptcy lawto assist borrowers
who file for bankruptcy.

12.5 When must continuity of contact
personnel be available to borrowers?
(§ 1024.40(a)(1)to (2))

Y oumust maintain policies and procedures reasonably designed to ensure that you assign
personnel to delinquent borrowers by the time you send the written notice required by the early
intervention requirements, which means at least by the 4 5th day of the borrowers’ delinquency.
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Asset forth above, delinquency is a period of time during which a borrower and the borrower’s
mortgage loan obligation are delinquent. A borrower and a borrower’s mortgage loan obligation
are delinquent beginning on the date a periodic payment sufficient to cover principal, interest,
and (if applicable) escrowbecomes due and unpaid, until such time as no periodic payment is
due and unpaid. § 1024.31

Your policies and procedures must be designed to ensure that personnel remain available until
the borrowers have made, without incurring a late charge, 2 consecutive mortgage paymentsin
accordance with the terms of a permanent loss mitigation agreement or the mortgage. Ifa

borrower redefaults after making 2 payments, the clock resets and personnel must be available
by the time you send the written notice required by the early intervention requirements, butin

any event, by the 45th day of the borrower’s delinquency.

12.6 What mustpersonnel be able to do?
(§ 1024.40(b)(1)-(2))

Your policies and procedures must be reasonably designed to ensure that the personnel assigned

to delinquent borrowers provide them with accurate information about:
» Thespecific loss mitigation options made available to them by the owner or assignee

» How to submita complete loss mitigation application, get it evaluated and, if applicable,
how to appeal an applicationthatis denied

» Thestatusof a borrower’s submitted loss mitigation application
» Thecircumstances under which you may refer borrowers to foreclosure

* Loss mitigation deadlines set by the loan’s owner or assignee or the provisions of the
Mortgage Servicing Rules

» How to submita writtennotice of error or information request. (See page 104 for more
on error resolutions and information requests.)

Your policies and procedure must be reasonably designed to ensure that personnel are able to

retrieve certaininformationin a timely manner, including;:

» A completerecord of the borrower’s payment history
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» Allwritten information the borrower has provided to you, and, if applicable, to prior
servicers, in connection with a loss mitigation application

150 CONSUMERFINANCIAL PROTECTIONBUREAU



13. Loss Mitigation Procedures

13.1 What does the loss mitigation rule
require? (§ 1024.41)

The loss mitigation provisions of the Mortgage Servicing Rules generally require you to:
»  Workwithborrowersto complete timely applications for loss mitigation options.

» Evaluate complete and timely loss mitigation applications within 30 daysfor all loss
mitigation options available to the borrower. If you require documents or information
not in the borrower’s control to determine if loss mitigation options are available, you

will be required to provide the borrower with a notice that informs the borrower of,
among other things, the specific information you are missing.

» For complete and timely applications, inform borrowers of whether the servicer will offer
the borrower aloss mitigation option and, if the borrower is denied a loan modification
option, of the specific reasons for the denial.

» Evaluate timely appeals submitted by eligible borrowers. The appeals must be reviewed
by independent personnel, that is, not the same personnel who initially evaluated the
loss mitigation application.

» Refrainfrombeginning or completing the foreclosure process in certain circumstances,
as set forth below, when a borrower is being evaluated for loss mitigation options as
required under the rule.

Therule does not require you or the owner of a mortgage loan to offer any specific loss
mitigation option. Nor does it mandate any particular eligibility criteria. (See comment 41(c)(1)-

2)

However, youmust maintain policies and procedures reasonably designed to, for example,
properly evaluate the application for all loss mitigation options for which the borrower may be
eligible pursuant to any requirements established by the owner or assignee. In addition, where
applicable and in accordance with the requirements of § 1024 .41, your policies and procedures
must address how youwill apply any specific thresholds for eligibility for a particular loss

151  CONSUMERFINANCIAL PROTECTION BUREAU



mitigation option. (§ 1024.38(b)(2)(v) and comment 38(b)(2)(ii)-1). Subject to certain
limitations, you must evaluate borrowers for all loss mitigation options the owner or assignee
makes available, whether or not the individual borrower is ultimately eligible for any particular

loss mitigation option. See “Properly evaluating loss mitigation applications” in Section10.4.2
for more information onloss mitigation evaluation policies and procedures.

13.2 Whatis the scope of the loss mitigation
rule?

Therule applies to federally related mortgage loans (as defined in § 1024.2(b)) except for the
exemptionsin§ 1024.5(b), the exemptionsin § 1024.30(b) and (¢), and open-end lines of credit.

Thus, these rules do not apply to:

» HELOCs and open-end lines of credit

» Reverse mortgage transactions

» Loans for which the servicerisa qualified | ¢ Determiningaborrower’sprincipal residence
lender under the Farm Credit Actof1971 will depend onthe specific factsand
circumstances regardingthe property and
* Any loanthat is secured by a property that applicable statelaw. For example, a vacant
is not the borrower’s principal residence property maystill be a borrower’s principal

residence. (Comment30(c)(2)-1)

Servicers that are debt collectorsunder the
FDCPA to whom a borrower has sent a written cease communication request must still comply
with the loss mitigation rules, unless the borrower specifically withdraws the request for the loss

13.3 Is there a small servicer exemptionto
the loss mitigationrule? (§ 1024.41(j))

Small servicers are exempt from the majority of the loss mitigation requirements. However, two

prohibitions apply to small servicers. Small servicers shall not:
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» Makethe first notice or filing required to foreclose unless aborrower’s mortgage loan
obligation is more than 120 daysdelinquent, the foreclosure isbased on a borrower’s
violation of a due-on-sale clause, or the servicer is joining the foreclosure action of a
superior or subordinate lienholder

» Make the first notice or filing required to foreclose if aborrower is performing pursuant
to the terms of a loss mitigation agreement

» Moveforforeclosurejudgment or order of sale, or conduct a foreclosure sale, ifa
borrower is performing pursuant to the terms of a loss mitigation agreement
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13.4 What must| do when | receive a loss

mitigation application?

When youreceive aloss mitigation application 45 days or more before a foreclosure sale is

scheduled (or at any time when no foreclosure sale
has been scheduled), youmust provide the
borrower a notification acknowledging receipt of
the application and inform the borrower whether
the applicationis complete or incomplete. If the
applicationis incomplete, the notification must
also informthe borrower of any documents or

information necessary to complete the application.

(§ 1024.41(b)(2)(1)(B))

Youmust exercise reasonable diligence in
obtaining documents and information to complete
a loss mitigation application. (§ 1024 .41(b)(1))

If youreceive acomplete loss mitigation
application 37 days or more before aforeclosure
sale is scheduled (or at any time when no
foreclosure sale hasbeen scheduled), you must
evaluate the complete loss mitigation application
and notify the borrower in writing:

»  Whichloss mitigation options, if any, you

will offer the borrower; and
» Informationonan appeal process.

If youdeny the borrower for any trial or

Aloss mitigationapplication is defined asan
oral or written request for a loss mitigation
optionthatis accompanied by any
informationrequired by a servicer for
evaluation fora loss mitigation option.
(§1024.31)

A servicerhas the flexibility to establishits
own applicationrequirements and decide the
ty peand amount of information it will
require fromborrowers applyingforloss
mitigation options. (Comment 41(b)(1)-1)

Y ou should make sure yourstaffis trained to
recognize when aninquiry aboutloss
mitigationhasbecomealossmitigation
application. For example, whengiving
informationto a borrower aboutloss
mitigation programs, if the borrower
expressesan interestin applying foraloss
mitigation option and provides information
that youwould evaluatein connectionwith a
loss mitigation application, the borrower's
inquiryhasbecomea loss mitigation
application. For moreinformation about
when an inquirybecomes anapplication, see
comments 41(b)(1)-2and -3.

permanent loan modification option, the notification must also state the specific reasonor

reasons why an application for aloan modification option was denied. The notification must

include other specific information set forthin § 1024 .41(c)(1)(ii). (§ 1024.41(c) and (d))
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13.4.1 Acknowledging loss mitigation applications
(§ 1024.41(b)(2) and comments 41(b)(1)-1to-4)

Ifyoureceive aloss mitigation application 45 days or more before a scheduled foreclosure sale

(or when no foreclosure sale has been scheduled), you must do the following:

1. Determine if the applicationis complete, meaning you have received all the informationyou
need fromthe borrower to evaluate the borrower for all available loss mitigation options.
Generally, you have the flexibility to determine the type and amount of information required
fromborrowers applying for loss mitigation.

2. Provide awritten notice to the borrower within 5 days (excludinglegal public holidays,
Saturdays and Sundays) of receiving the application, acknowledging receipt of the application
and stating that you have determined the applicationis either complete or incomplete. If the
applicationis incomplete, the notice must also state:

= Theadditional documents and information the borrower must submit to make the loss

mitigation application complete.
(3 Thereasonabledateis generally 30 daysafter

» A reasonable date by whichthe the dateyou provide the notice
borrower should submit the missing acknowledging receipt of aloss mitigation
information or documents needed to application. However, thereasonable date
complete the application. must benolaterthan theearliest remaining
milestone, and mustneverbeless thanseven
» A statement that the borrower should daysfromthedateyou provide the
consider contacting servicers of any acknowledgmentnotice.
other mortgage loans secured by the (Comments 41(b)(2)(ii)>-1,2,and 3). See

same property to discuss available loss Reasonabledate”in Section13.4.2 for more

e . information.
mitigation options

Youmust exercise reasonable diligence to make anincomplete application complete. In
exercising reasonable diligence, youmay stop collecting aborrower’s documents and
information for a particular loss mitigation option once you receive information confirming that
that borrower isineligible for that option, pursuant to requirements established by the owner or
assignee. Y ou may not stop collecting aborrower’s documents and information for a particular
loss mitigation option based solely ona borrower’s stated preference—for example, a preference
for a short sale or, more generally, not to retain the property. However, you may stop collecting

information based on the borrower’s stated preference in conjunction with other information, as
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prescribed by any requirements established by the owner or assignee. See Comment 41(b)(1)-1

for more information and illustrations of these principals.

Although providing a notice to the borrower about the information or documents that are
missing fromthe applicationis a required step for applications submitted 45 days or more
before a foreclosure sale is scheduled (or when no sale has been scheduled), you may be
required to take additional steps to comply with the reasonable diligence standard. Examples of

reasonable diligence include:

* Youneed additional information fromthe borrower, such asan address or a telephone
number to verify employment, and you contact the borrower promptly to obtain the
information after receiving aloss mitigation application. (Comment 41(b)(1)-4.1)

» Servicingfor amortgage loanis transferred to your company. The borrower made an
incomplete loss mitigation application to you after the transfer. You review documents
provided by the transferorservicer and, if necessary, request from the borrower
additional documents needed to complete the application. (Comment 41(b)(1)-4.ii).

See “Conducting reasonable diligence to obtain informationnot in the borrower’s control” in
Section13.4.7and “Otherrequirementsregarding short-termloss mitigation” in Section
13.4.10for more information about reasonable diligence requirements.

When you determine the application is complete (that is, you do not require further documents
or information from the borrower), you must provide a notice to the borrower within 5 days of
receiving the application (excludinglegal public holidays, Saturdays, and Sundays) stating that
youhave determined the applicationis complete and that the borrower should consider
contacting servicers of any other mortgage loans secured by the same property to discuss
available loss mitigation options. You must then proceed with evaluating that application for all
loss mitigation options available to the borrower within 30 days, as discussed further below
(unless you later discover corrected documents or additional information is needed to evaluate
the application, see “Incomplete loss mitigation applications”in Section 13.4.9). Note that you
must conduct this evaluation, within 30 days, for any complete loss mitigation application you
receive more than 37 daysbefore a scheduled foreclosure sale.

13.4.2Reasonable date (Comments 41(b)(2)(ii)-1, -2, and -3)

The reasonable date is generally 30 days after the date you provide the notice acknowledging
receipt of a loss mitigation application pursuantto § 1024 .41(b)(2)(1)(B).
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However, the reasonable date must be no later than the earliest remaining milestone:

1. The date by which any document or information submitted by aborrower will be
considered stale or invalid pursuant to any requirements applicable to any loss
mitigation option available to the borrower;

2. The date that is the 120th day of the borrower's delinquency;

The date that is 90 daysbefore aforeclosure sale; or

4. The date that is 38 days before a foreclosure sale.

In addition, the reasonable date must never be less than seven days from the date you provide

the acknowledgment notice.

For example, if you provide the written acknowledgment notice to aborrower on January 1, and
January 16 is the 120th day of the borrower’s delinquency (and the earliest remaining
milestone), the reasonable date must be at least seven days fromJanuary 1 (i.e., January 8) and
not later than the date that is the 120th day of the borrower’s delinquency (i.e., January 16). In
this example, the reasonable date must be less than 30 daysbecause the 120th day of the

borrower’s delinquency occurs sooner.

13.4.3 Notice of complete loss mitigation application
(§ 1024.41(c)(3))

Uponreceivinga complete application, you generally must send the borrower a written notice
acknowledging that youreceived the complete loss mitigation application. Your obligation to
provide this notice occurs every time aloss mitigation application becomes complete, even if you
have previously sent the borrower this notice. Comment 41(c)(3)(i)-3 offers an example of this

principle.

Youmust provide this notice, when required, within 5 days (excludinglegal public holidays,
Saturdays, and Sundays) after receiving a borrower’s completeloss mitigation application.

(§ 1024.41(c)(3)(1))
This notice must contain the following information:
1. Thattheloss mitigation application submitted is complete;

2. Thedateyoureceived the complete application;
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3. Thatyouexpectto complete your evaluation within 30 days of the date youreceived the

complete application;

4. Thattheborrowerisentitled to certainforeclosure protections because you have
received the complete application.

5. One of the following, as applicable:
() The dateyoureceived the complete

a. Ifyouhavenotmade the first notice
or filing required by applicable law for
any judicial or non-judicial
foreclosure process, that you cannot
make the first notice or filing required
to commence orinitiate the
foreclosure process under applicable
law before evaluating the borrower’s

complete application;or

b. Ifyouhave made the first notice or
filing required by applicable lawfor
any judicial or non-judicial
foreclosure process, that you have
begun the foreclosure process, and

that you cannot conduct a foreclosure

applicationmaynotbethe same dateas
when an application became facially
complete. Forexample, assume you receive a
complete application on March 1 and send
the borrower a notice acknowledging the
receiptofa completeloss mitigation
applicationonMarch 5.0n March 10,you
discoverthattheapplication requires
additionalinformation or corrected
documentsto complete the application.
Following this determination, you promptly
requestadditional information or documents
from the borrower. Ifyoureceive the
requested documents, and thereby have a
complete application on March 21,youmust
providea second notice of completeloss
mitigationapplicationand disclose March 21

sale before evaluating the borrower’s as the dateyoureceived the complete

complete application; application. (Comment 41(c)(3)(1)-3)

6. Thatyoumay need additional information at
a later date to evaluate the application, and if you should require additional information
youwill request that information from the borrower and give the borrower areasonable
opportunity to submit it, the evaluation process may take longer, and the foreclosure
protections could end if you do not receive the information as requested; and

7. Thatthe borrower may be entitled to additional protections under state or federal law.

Youarenotrequired to provide aborrower with notice acknowledging that you received their
complete loss mitigation application when:
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e Youprovided the borrower with a notice of complete loss mitigation application and you
have not requested additional information or a corrected version of a previously
submitted document;

¢ Youhave completed your evaluation and provided the borrowerwith a determination
notice under § 1024.41(c)(1)(ii) stating, among other things, which loss mitigation

options, if any, you will offer the borrower;or

e Theborrower’sloss mitigation application was not complete or facially complete more
than 37 daysbefore aforeclosure sale.

(8 1024.41(c)(3)(i1))

13.4.4 Evaluating loss mitigation applications (§ 1024.41(c))

The Mortgage Servicing Rules set certain deadlines and procedures concerning review of

applications for loss mitigation options.

In general, if youreceive a complete loss mitigation application more than 37 days before a
scheduled foreclosure sale (or at a time when no foreclosure sale is scheduled), you must
evaluate it within 30 days for all available loss mitigation options and provide the borrower a
notice in writing stating (among other things) your determination of which loss mitigation
options, if any, you will offer to the borrower.

Y oumay combine this notice with other notices required by applicable law, including, without
limitation, a Regulation B (12 CFR. § 1002 et seq.) or a Fair Credit Reporting Act notice adverse
actionnotice, unless otherwise prohibited by applicable law. (Comment 41(c)(1)-4)
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13.4.5Facially complete loss mitigation applications
(§ 1024.41 (c)(2)(iv) and comments and 41(c)(2)(iv)-1

and -2)

An applicationis considered facially complete if:

A borrower submits all the missing
documents and information after
receiving notice fromyou that their
application was incomplete due to
missing documents or informationunder
§ 1024 .41(b)(2)(D(B);

No additional informationisrequested in
your notice to the borrower
acknowledgingreceipt of the loss
mitigation application, pursuant to
§1024.41(b)(2)(1)(B); or
Youarerequired to provide the borrower
with a notice of complete application,
pursuant to § 1024.41(c)(3)(1).

Once an applicationis facially complete, certain

protections apply, evenif youlater (inthe course

of evaluating the application) discover you need

additional documents or information for the

applicationto be complete. There are several

stepsyou must take and protectionsyou must

afford to the borrower:

160

1.

2.

If youdiscoveradditional information or

In informing the borrower of the documents
and otherinformation youneed to evaluate
the borrower forloss mitigation options, at
the outset or in response to an incomplete
application,youshouldbeas precise and
specific as possible.

For example,ifyouneed a notarized tax
returnbut only request from the borrower a
tax return without specifying that it must be
notarized, then the borrower’s application is
considered facially complete evenifthe
borrower provides a tax returnthatis not
notarized.

Similarly,ify ourequesta notarized tax
returnbut the borrower submitsa return that
is not notarized, thenthe borrower’s
applicationalsois considered facially
complete, because theborrower has
submitted all documents and information
requested. Ifthe servicer requiresthe
notarizedtax returnto evaluate the
application, the servicer must promptly
requestthecorrected documentfromthe
borrower.

correctionsto a previously submitted document are required to complete the application,

you must promptly request them. (§ 1024.41(c)(2)(iv))

Youmust give the borrower areasonable amount of time to provide the documents and

informationrequested. What is considered a reasonable amount of time will depend on

the particular facts and circumstances. (§ 1024.41(c)(2)(iv) and comment 41(c)(2)(iv)-1)
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3. Youmay not make the first notice or filing required by applicable law for any judicial or
non-judicial foreclosure process, and you may not move for foreclosure judgment or
order of sale, or conduct a foreclosure sale, until the borrower has had a reasonable
opportunity to complete the application. (§ 1024.41(c)(2)(ivand comments 41(c)(2)(iv)-1
and -2)

4. Ifthe borrower completesthe application by providing the corrected documents or
additional informationto youin the reasonable period of time you provide, the
applicationis considered complete as of the date it was actually complete for the purpose
of evaluation provisions under § 1024.41(c), including that it must be evaluated within

30 days of completion.

5. Thereare several other borrower rights and protections that depend on when a complete
application was received. These include, among others, prohibitions on foreclosure
referral and sale (§ 1024 .41(f)(2) and (g)), the right to appeal a denial of a loan
modification program (§ 1024 .41(h)), and the right to a particular amount of time for the
borrower to respond to an offer of loss mitigation (§ 1024 .41(e)). For purposes of these
protections, you must treat the application as complete as of the date it first became

facially complete, not the date any corrected documents or information were received.

(8 1024.41(c)(2)(iv))

13.4.6 Information not in the borrower’s control

A loss mitigation applicationis considered complete when a borrower provides all information
yourequire from the borrower, notwithstanding that you may require additional information
that is not in the borrower’s control. For example, if you require aborrower’s credit report for a
loss mitigation evaluation, aloss mitigation applicationis considered complete if the borrower
has submitted all the required information without regard to whether you have obtained a credit
report yourequested from the consumer reporting agency. (Comment 41(b)(1)-5)
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13.4.7 Conducting reasonable diligence to obtain information not in
the borrower’s control (§ 1024.41(c)(4)(i) and

comments 41(c)(4)(i)-1 & 2)

Youare obligated to exercise reasonable diligence with respect to obtaining documents or
information not in the borrower’s control that you require to determine what loss mitigation

options, if any, you will offer to the borrower.

During the first 30 daysfollowing the receipt of acomplete loss mitigation application, if you
require documents or information not in the borrower’s control—which includes information in
your control—at a minimum, you must request the documents or information from the
appropriate party:

» Promptly upondetermining that yourequire them;and

» By adate that will allow youto complete the evaluation within 30 days of receiving the
application, to the extent practicable. (Comment 41(c)(4)(i)-1)

If youhave not received required documents or information from a third-party within 30 days of
receiving the complete application fromthe borrower, you act with reasonable diligence by
heightening your efforts to obtain the documents or information promptly, to minimize delay in
making a determination onthe application. Heightening efforts include, for example, promptly
verifying that you have contacted the appropriate third-party and determining whether you
should obtain the required documents or information from a different third-party.

(Comment 41(c)(4)31)-2)
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13.4.8 Denying a complete loss mitigation application because of a
lack of information not in the borrower’s control

(§1024.41(c)(4)(ii)(A))

Generally, § 1024 .41(c)(4)(ii)(A)(1) prohibits servicers from denying complete loss mitigation

applications solely because the servicer lacks the required documents or information not in the

borrower’s control. However, you may deny a

complete loss mitigation applicationif the following

three conditions are met:

1.

2.

Youexercised reasonable diligence to obtain
required documents or information fromthe

third-party.

Youmust have been unable to obtain such

documents or information for a significant
period of time following the 30-day period
allowed under § 1024 .41(c)(1) to evaluate a

loss mitigation application.

In accordance with applicable requirements
established by the owner or assignee of the
borrower’s mortgage loan, you are unable to
determine which loss mitigation options, if
any, youwill offer the borrower without the
missing documents or information.

Reasonable diligence depends on the facts and

circumstances of a particular loss mitigation

application. Inthis context, you act with reasonable

diligence by heightening your efforts to obtain the

documents or information promptly, to minimize

delay in making a determination of whichloss

mitigations, if any, youwill offer the borrower.
(Comment 41(c)(4)(ii)-2). See “Conducting
reasonable diligence to obtaininformationnot in the borrower’s control” in Section 13.4.7 for

more information.
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(0 The Mortgage Servicing Rulesdo notset
forth standard criteria you must useto
evaluatean application.

0 You arerequired to complete all possible
stepsin the process of evaluating an
applicationwithin 30 daysofreceipt, evenif
thereis delayin obtainingrequired third-
party information. (Comment 41(c)(4)(ii)-1).
For example, whenyouneed only investor
approval to make a determination, you
should complete your evaluation within30
dayseven iftheinvestortakes longerthan
that to approve or deny the application.

(O Nothingin the Mortgage Servicing Rules
requires you to deny a loss mitigation
application. You are permitted to offer a
borrower a loss mitigation option, evenifyou
do notobtain the requested documents or
information. (Comment 41(c)(4)(ii)-2).In
addition, the Mortgage Servicing Rules
prohibitsdenial due to missing third-party
information unless, among otherthings, you
are unableto determine whichloss
mitigation options to offer,in accordance
with applicable owner or assignee
requirements. (§1024.41(c)(4)(ii)(2))



In notifying the borrower that you are denying their complete loss mitigation application
because of a lack of information not in the borrower’s control, you must provide a determination
notice under § 1024.41(c)(1), and you must also provide the borrower with a copy of the notice
you provided under § 1024.41(c)(4)(ii) informing them of your attempts to get informationfrom
third-parties. (See below for more information).

Notifying the borrower of missing third-party information

(§ 1024.41(c)(4)(ii)(B); (C))

Within the 30 days allotted to reviewa complete application, if you have not received required
documents or information not in the borrower’s control, you must provide a written notice to

the borrower informing the borrower you have not received these documents or information.
(§ 1024.41(c)(4)(i1)(B))

Specifically, the notice must include the following information:

» A statementthatyouhave notreceived documents or information not in the borrower’s

control that is required to determine what loss mitigation options, if any, will be offered
to the borrower;

» Thespecific documents or information that youlack;

» Noticethatyouhaverequested such documents or information fromthe appropriate
third-party;and

» A statement letting the borrower knowthat you will complete the evaluation for all
available loss mitigation options promptly uponreceiving the documents or information.

Youare not required to disclose the date you contacted the third-party or disclose the specific
third-party that has not provided you with the requested information. Instead, you must inform
the borrower of the specific information you lack. See § 1024.41(c)(4)(ii)(B)

If youlater deny the complete loss mitigation application because you have not received the
required documents or information, you must provide aborrower with a written notice,

youwill offer, and you must also include a copy of the notice required under

§ 1024.41(c)(4)(i1)(B). See “Denying a complete loss mitigation application because of alack of

informationnot in the borrower’s control” in Section 13.4.8 for more information.
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13.4.9Incomplete loss mitigation applications
(§ 1024.41(c)(2) and comment 41(c)(2)(ii)-1)

In general, subject to exceptions discussed below, you may not evade the requirement to

evaluate complete loss mitigation applications for all available loss mitigation options by

offering aloss mitigation option based on an
evaluation of anincomplete application. Instead,
youmust exercise reasonable diligence in
obtaining a borrower’s documents and
information needed to complete the application,
and you must evaluate the complete application
forall available options.

But if you have exercised reasonable diligence to
complete the application and the application
nevertheless remains incomplete for a significant
period of time under the circumstances without
further progress by the borrower to complete it,
youmay in your discretion, evaluate the
incomplete application and offer the borrower a
loss mitigation option for which the borrower
qualifies. The requirementsin § 1024 .41do not
apply to such evaluation, and it is not considered
an evaluation of a complete loss mitigation
application for purposes of determining whether a

complete applicationis duplicative pursuant to
§ 1024 .41(1). (§ 1024 41(c)(2)(i1))

A significant period of time under the

(I Nothingin the Mortgage Servicing Rules

prohibitsyou from offering a loss mitigation
optionto a borrower who has not submitted
aloss mitigation application orhas
submitted an incomplete application, ifthe
loss mitigation option is notbased onany
evaluation of information submitted by the
borrowerin connection with the application.
For example,ify ouoffera trialloan
modificationto all 150-day delinquent
borrowers without an application or
consideration of any information the
borrower provides, youare notrequired to
complywith theloss mitigation procedures
ofthe Mortgage Servicing Ruleswith respect
to such program, and anoffer of any such
programdoesnot violate the prohibition
against evadingthe requirement to evaluate
completeloss mitigation applicationsforall
loss mitigation options available to the
borrower by offering a loss mitigation option
baseduponan evaluation of any information
provided by a borrower. (§ 1024.41(c)(2)(i))

circumstances may include consideration of the timing of the foreclosure process. For example,

if a borrower hasless than 50 daysbefore aforeclosure sale, an application remaining

incomplete for 15 days may be a more significant period of time under the circumstances than if

the borrower is still less than 120 days delinquent on a mortgage loan obligation.

(Comment 41(c)(2)(ii)-1)
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13.4.10 Short-termloss mitigation options (§ 1024.41(c)(2)(iii) and
comments 41(b)(1)-4.iiiand (c)(2)(iii)-1 through -3)

Notwithstanding the restrictions described above, you may offer aborrower a short-term
payment forbearance program or a short-termrepayment plan (as those terms are defined for
purposes of the rule) based on an evaluation of anincomplete loss mitigation application.

(8 1024.41(c)(2)(ii1)

A short-term payment forbearance programis when you allow a borrower to forgo making
certain payments or portions of payments for a period of time of no more than six months. Such
a program would be considered “short-term” regardless of the amount of time you allowthe
borrower to make up the missing payments. (Comment 41(c)(2)(iii)-1)

A short-termrepayment plan exists when you allowa borrower to repay all past due payments,
of no more than three months, over a specified period of time, of no more than six months, to
bring the mortgage loan account current. The Mortgage Servicing Rules do not prevent you from
offering arepayment plan that exceeds the durational limitations. The rule does prohibit you
from doing so without obtaining a complete loss mitigation application and evaluating the
borrower for all available options. Y ou may also offer a short-term payment forbearance
programto a borrower in conjunction with a short-termrepayment plan. (Comment

41(c)(2)(iii)-4)

Short-term loss mitigation written notice

Promptly after offering the borrower a short-

term payment forbearance program or short- O Providingthenotice no later thanfive days
termrepayment plan, unless the borrower has (excludinglegal public holidays, Saturdays,
rejected the offer, you must provide the borrower and Sundays) after makingthe offeris

a written notice that contains the following generally considered prompt forthese

disclosures. (§ 1024.41(c)(2)(iii) purposes. (Comment 41(c)(2)(ii1)-6)

First, the notice must include the payment terms

and duration of the plan or program. This includes the amount and date of each payment due
during the plan or program, and whether the mortgage will be current at the end of the plan or
program. If youlack the necessary information to determine the amount of each payment at the
time the notice is sent (for example, because of an expected change in escrowor a scheduled
interest rate adjustment), your notice must reflect the best information reasonably availableto

you at the time the notice is provided. Inthat circumstance, the notice also must:
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¢ Identify which payment amounts may change;

e Statethat those payment amounts are estimates; and

e Statethe general reasonthe payment amounts may change (e.g. an interest rate may
increase because itis tied to an index, or an escrowaccount computation yearwill end

during the program or plan).

Second, the notice must include a statement that you offered the program or planbased on an
evaluation of anincomplete application and other loss mitigation options may be available.

Last, the notice must contain a statement that the borrower has the optionto submita complete
loss mitigation applicationto receive an evaluation for all loss mitigation options available to the
borrower regardless of whether the borrower accepts the offered option. (§ 1024.41(c)(2)(iii))

Other requirements regarding short-termloss mitigation

While the borrower is performing according to the terms of the short-term loss mitigation, you
may not make the first notice or filing required by applicable law for any judicial or non-judicial
foreclosure process or moving for foreclosure judgment or order of sale or conducting a

foreclosure sale. (§ 1024 .41(c)(2)(iii))

If the borrower fails to comply with the plan or requests further assistance, you must
immediately resume exercising reasonable diligence to obtain a complete application. (See
comment 41(b)(1)-4.iii.) Reasonable diligence is explained further in “Denying a complete loss
mitigation application because of alack of information not in the borrower’s control” in

Section13.4.8.

You continue to remain subject to the other requirements under the loss mitigation rules while
complying with the short-term loss mitigation rules. For example:

Youarestill obligated to conduct aninitial review of the application for completeness, and
provide the borrower with the notice under § 1024 .41(b)(2)(1)(B) informing the borrower that
youacknowledge receipt of the application and have determined the applicationis incomplete,
and also identifying any additional documents or information that would be needed to complete
the application. (Comment 41(c)(2)(iii)-2).

You continue to have an obligation to exercise reasonable diligence in obtaining documents and
informationto complete aloss mitigation application. (Comment 41(c)(2)(iii)-2). As explained

in comment 41(b)(1)-4.iii, reasonable diligence includes providing the written notice described
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aboveinthis section of the guide. (Comment 41(b)(1)-4.iii). Y ou may suspend effortsto obtain
any additional documents or information while a borrower isin compliance with a short-term
payment forbearance program or short-term repayment plan offered under § 1024 .41(c)(2)(iii),
assuming the borrower does not request further assistance and does not notify you that he or
she wishes to complete the application and proceed with a full loss mitigation evaluation.

Near the end of a short-term payment forbearance program and prior to the end of the
forbearance period, if the borrower remains delinquent, you must contact the borrower to
determine if the borrower wishes to complete the application and proceed with a full loss
mitigation evaluation. This obligation does not necessarily apply to short-term repayment plans,
although you must resume reasonable diligence efforts to complete the application if, at any

time, the borrower fails to comply with the short-term repay ment plan.

13.4.11 Non-home retention options

Afterreceiving and evaluating a complete loss mitigation application, you may offer the
borrower anon-home retention option conditioned uponreceipt of further information notin

the borrower’s possession and necessary to establish the parameters of your offer.

For example, you can comply with the requirement for evaluating the borrower for a short sale
optionif you offer the borrower the opportunity to enter into alisting or marketing period
agreement, but indicate that the specifics are subject to an appraisal or title search.

(Comment 41(c)(1)-3)

13.4.12 Potential successorsin interest (Comments 41(b)-1.i
and 41(b)-1.ii)

When youreceive aloss mitigation application from a potential successor ininterest (prior to
confirming that person’sidentity and ownership interest) you may, but are not required to,
reviewand evaluate the applicationin accordance with loss mitigation procedures.

If youreviewa complete loss mitigation application from a potential successor ininterest and
comply with the requirements of § 1024 .41 with respect to the application prior to confirmation,
youdo not need to re-evaluate the application after confirming the successor ininterest’s status
(so long as the subsequent evaluation would not resultin a different determination due to the
person’s confirmation as a successor ininterest if it had been conducted after confirmation).
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If youelect not to review an application from a potential successor ininterest, you must
preserve the loss mitigation application and all documents submitted in connection with the
application. Once you confirm the person’s status, you must review and evaluate the loss
mitigation application. You must treat the application submitted by a potential successorin
interest as if it had been received on the date that you confirmthat person’s status.

If an applicationisincomplete at the time of confirmation, because the documents submitted by
the potential successorininterest became stale or invalid after they were submitted, and
confirmation of that person’s statusis 45 days or more before a foreclosure sale, within five days
(excludinglegal public holidays, Saturdays, and Sundays) after confirmation you must identify
the stale or invalid documents and notify the successorininterest accordingto § 1024 .41(b)(2).

Note that the loss mitigation requirements only apply if the property is the confirmed successor

in interest’s principal residence. See “What is the scope of the successorin interest rules?”in
Section 4.2 for more information about confirmed successorsininterest.

13.5 What must| do when | deny a loan
modification application? (§ 1024.41(d)
and comments 41(d)(1)-1to -4)

If youdeny a borrower’s complete loss mitigation application received more than 37 days before
a scheduled foreclosure sale (or at any time when no foreclosure sale is scheduled) for any trial
or permanent loan modification option, you must send the borrower a notice that states:

169 CONSUMERFINANCIAL PROTECTIONBUREAU



The specific reasons for your decision for each trial or permanent loan modification

optiondenied:

o See Comment 41(d)(1)-1for additional
guidance on denials based on investor
requirements

If youbase your denial on a net present
value calculation, you must include in
your notice the specific inputs you used in
your net present value calculation

If the borrower may appeal, as discussed
below, you must include that the borrower
may appeal your determination, and

information about the requirements for

(J Any decision notto offer aloan modification

optionis adenial.Ifyouhavefourloan
modification options and you offer the
borrower only one option, you have denied
the borrower forthe otherthree optionsand
must providetherequired contentsofthe
noticeforthose denials. (Comment 41(d)(1)-
3) Y oumustdisclose the actual reason for the
denial. Youarenotrequiredto determine or
disclose whether the borrower would have
beendeniedbased oncriteriathatwere not
actually considered. (Comment 41(d)(1)-4)

the appeal process, including the deadline for requesting that appeal. (See “What

appeals must I allow whenI offerloan modifications?”in Section13.7.)

13.6 How long must| give borrowers to
respondto loss mitigation offers?

(§ 1024.41(e)(1))

How much time you must give a borrower to respond to loss mitigation offers under the rule

depends on the proximity of aforeclosure sale:

170

When a borrower submits a complete or facially complete loss mitigation application 9o

days or more before ascheduled foreclosure sale (or at a time when no foreclosure sale is

scheduled), you must give the borrower 14 days to accept or reject aloss mitigation offer.

When a borrower submits a complete or facially complete loss mitigation application less

than 9o daysbut more than 37 days before ascheduled foreclosure sale, you must give

the borrower 7 days or more to accept or reject aloss mitigation offer.
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If the borrower doesn’t respond within the 7-day or 14-day deadline, youcandeemthat as a
rejection of your loss mitigation offer except in these cases: (§ 1024 .41(e)(2))

» Ifthe borrower doesnot satisfy your requirements for accepting a trial loan modification

plan, but does submit the payments the trial plan calls for within the deadline, you must
give the borrower areasonable period to fulfill any remaining requirements.

» Incaseswherean appealis available, if a borrower timely appeals your decision, you
must extend the deadline for accepting any loss mitigation option you offered until 14
days after you provide the notice concerning how the appeal was resolved. (See “What
appeals must I allow whenI offerloan modifications? ”below.)

13.7 What appeals must | allow when | offer
loan modifications? (§ 1024.41(h))

Youmust allow borrowers to appeal your decision regarding loan modifications whenyou
receive a complete or facially complete loss mitigation application during the pre-foreclosure
review period (before aservicer has made the first notice or filing to begin the foreclosure
process) or 90 days or more before ascheduled foreclosure sale (or at a date when no
foreclosure sale is scheduled). The appeal processislimited to denial of loan modification

programs, and is not required for other loss .
o O Ifyoupreviouslyoffered a borroweraloss
mitigation programs. mitigation option, and a borrower timely

. . f ial f
The appeal must include an independent requestedan appeal ofa denial forsome

) other loan modification option, the
evaluation. That meansyou cannot use the same , . . .
borrower’'sdeadline foracceptingthe original

personnel who evaluated the applicationto review offer ofa loss mitigation option must be

the appeal. Supervisors canreview appeals so long extended to 14 daysafteryou notify the

as they were not directly involved in the initial borrowerofyour decision on the appeal.

evaluation of the borrower’s complete loss (§ 1024.41(e)(2)(ii))

mitigation application. (§ 1024 .41(h)(3) and
comment 41(h)-1)

Within 30 days of a borrower making an appeal, you must notify the borrower of your decision
to offer or reject the loan modification option that is the subject of the appeal. You must give the

borrower at least 14 daysto accept or reject an offer of aloss mitigation optionresulting from
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your independent evaluation, after the servicer provides this notice to the borrower. The rules
do notrequire that you provide any additional appeal. (§ 1024.41(h)(2))

13.8 When am | prohibited from starting
foreclosure or completing a foreclosure
for which | have already made the first
notice or filing? (§§ 1024.41(f)(1)-(2) and
(g) and comments 41(f)-1 and 41(g)-1to -
=)

Generally, you cannot make the first notice or filing for any judicial or non-judicial foreclosure
process until the borrower is more than 120 days delinquent. Delinquency is a period of time
during which a borrower and the borrower’s mortgage loan obligation are delinquent. A
borrower and a borrower’s mortgage loan obligation are delinquent beginning on the date a
periodic payment sufficient to cover principal, interest, and (if applicable) escrowbecomes due
and unpaid, until such time as no periodic payment is due and unpaid.

If a borrower has submitted a complete or facially complete loss mitigation application before
you have begun the foreclosure process, you may not begin the foreclosure process until one of
the followingoccurs.

1. Inthe caseofa complete application:

» Yousendthe borrower anotice that the borrower is not eligible for any loss mitigation
option, and the borrower has exhausted the appeal process. This can happen when the
appeal processis not applicable, the borrower has not requested an appeal within the
applicable time period, or you have denied the borrower’s appeal.

» Theborrowerrejects all loss mitigation options you offer.

» Theborrower failsto performunder an agreement on a loss mitigation option. (See
comments 41(g)(3)-1 and -2 for additional guidance on short sales.)

If a borrower submits a complete loss mitigation application after you have made the first notice

or filing for the foreclosure process but more than 37 days before a scheduled foreclosure sale
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(or at a time when no sale has been scheduled), you must not move for foreclosure judgment or

order of sale, or conduct aforeclosure sale, until one of the following occurs:

» Yousendthe borrower anotice that the borroweris not eligible for any loss mitigation
option and the borrower has exhausted the appeal process. This can happen when the
appeal processis not applicable, the borrower has not requested an appeal within the
applicable time period, or you have denied the borrower’s appeal.

» Theborrowerrejects all loss mitigation optionsyou offer.

» Theborrower fails to performunder an agreement on a loss mitigation option. (See
comments 41(g)(3)-1 and -2 for additional guidance on short sales.)

Conducting a foreclosure sale, where none of the above conditions are applicable, is prohibited,
evenif someone other than the serviceradministers or conducts the foreclosure sale. (Comment

41(g)-5)
2. Inthe case of a facially complete application:

Recall that you must seek corrected documents or additional information necessary to complete
the application and must give the borrower areasonable amount of time to provide those
materials. In addition, you may not make the first notice or filing for a foreclosure process or
otherwise refer the borrower to foreclosure until the borrower has had a reasonable amount of
time to provide the documents or information. (§ 1024 .41(c)(2)(iv), 1024.41(f)(2), and (g) and
comments 41(c)(2)(iv)-1and -2)

Beginning the foreclosure process means making the first notice or filing required by applicable
law for any judicial or non-judicial foreclosure process under certain circumstances. Whether a
document is considered the first notice or filing is determined on the basis of foreclosure

procedures under the applicable state law.

»  Where foreclosure procedure requires a court action or proceeding, adocument is
considered the first notice or filing if it is the earliest document required to be filed with
a court or other judicial body to commence the action or proceeding (e.g., acomplaint,
petition, order to docket, or notice of hearing).

»  Where foreclosure procedure does not require an action or court proceeding, such as
under a power of sale, a document is considered the first notice or filing if it is the
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earliest document required to be recorded or published to initiate the foreclosure
process.

»  Where foreclosure procedure does not require any court filing or proceeding, and also
does not require any document to be recorded or published, adocument is considered
the first notice or filing if it is the earliest document that establishes, sets, or schedules a
date for the foreclosure sale.

* A document provided to the borrower but not initially required to be filed, recorded, or
published is not considered the first notice or filing on the sole basis that the document
must later be included as an attachment accompanying another document that is
required to be filed, recorded, or published to carry out aforeclosure.

13.8.1Dispositive motion

The prohibition on moving for judgment or order of sale includes making a dispositive motion
for foreclosure judgment such asa motion for default judgment, judgment on the pleadings, or
summary judgment, which may directly result in a judgment of foreclosure or order of sale.
(Comment 41(g)-1)

If you have made a dispositive motion (meaning you have asked the court to rule in your favor
without further trial proceedings) and you then receive a complete and timely loss mitigation
application, you should take reasonable steps to avoid a ruling on your dispositive motion until
you complete the loss mitigation evaluation process, such as requesting that the court delay

consideration of your dispositive motion.

13.8.2Proceeding with the foreclosure process

The prohibition on moving for judgment or order of sale does not prevent you from proceeding
with the foreclosure process, including any publication, arbitration, or mediation requirements,
in cases where youreceive acomplete and timely loss mitigation application after you file the
first notice or youfile for a foreclosure proceeding—so long as the stepsyou take in the
foreclosure process do not cause or directly result in the issuance of a foreclosure judgment or
order of sale, or the conduct of a foreclosure sale, in violation of the loss mitigation provisions of
the servicing rule. (Comment 41(g)-2). Conducting the foreclosure sale, where none of the

conditions described in “When am I prohibited from starting foreclosure or completing a
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foreclosure forwhich I have already made the first notice or filing?”in Section 13.8 apply,
violatestherule.

13.8.3Interaction with foreclosure counsel

Itis your responsibility to promptly instruct your foreclosure counsel not to make a dispositive
motion for foreclosure judgment or order of sale; where such a dispositive motionis pending, to
avoid a ruling onthe motion or issuance of an order of sale; and, where a sale is scheduled, to
prevent conduct of a foreclosure sale, whenyou receive a complete loss mitigation application
within the deadlines specified in the rule and no exception under the rule exists. You are
responsible for violations caused by foreclosure counsel’s actions or inactions. (Comment 4 1(g)-
3)

13.9 What requirements apply to loss

mitigation applications submitted 37 days
or less before a foreclosure sale?

Youare not required to comply with the loss mitigation requirements of this rule when
borrowers submit their complete loss mitigation application 37 days or less before a scheduled
foreclosure sale.

Youarerequired separately by the general servicing policies, procedures, and requirements
provisions to maintain policies and procedures that are reasonably designed to achieve the
objective of properly evaluating loss mitigation applications. (See page 123 for more information
on general servicing policies, procedures, and requirements). This objective includes properly
evaluatinga borrower who submits an application for a loss mitigation option for allloss
mitigation options available to the borrower pursuant to any requirements established by the
owner or assignee of the borrower’s mortgage loan. Accordingly, if the owner or assignee
requires evaluations of loss mitigation applications received closer to a foreclosure sale than
required by the Bureau’sloss mitigationrule, your policies and procedures must ensure that
suchreviews are performed as required by the owner or assignee. Such evaluation may be
subject to requirements applicable to areview of a loss mitigation application submitted by a

borrower 37 daysor less before aforeclosure sale. (Comment 41(g)-4)
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13.10 What loss mitigation rules apply to
servicing transfers? (§ 1024.41(k))

The Mortgage Servicing Rules contain requirements applicable to loss mitigation applications
pending at the time of a servicing transfer. In addition, the rules provide specificrequirements
that you, as a transferee servicer, and the transferor servicer must meet when a borrower has

initiated a loss mitigation application.

13.10.1 General rules when the servicing of a mortgage loan
is transferred

Ifyou, asa transferee servicer, acquire the servicing of a mortgage loan for which a loss
mitigation application is pending on the transfer date, you must comply with the loss mitigation
rules that applied for that loss mitigation application prior to the transfer. A borrower continues
to retain the rights and protections under § 1024.41(c) through (h) to which a borrower was
entitled before the servicing was transferred. (§ 1024.41(k)(1)(i))

A loss mitigation application is considered pending if the applicationis subject to the loss
mitigation rules but was not fully resolved prior to the transfer date. Thisis the case, for
example, if a borrower submitted a complete loss mitigation application, but the transferor
servicer has not determined what loss mitigation

3 Youshould ensurethatborrowers are kept

options, if any, are available. A loss mitigation updatedas to thestatus of theirloss

application would not be pending if the servicer mitigation application.

that transfersthe servicing rights has denied the

borrower’s application for all loss mitigation and © You,asatransfereeservicer, mustcomply

the borrower does not have the right to appeal the with theapplicable requirements of § 1024.41

. . iptofal itigati licati
decisionunder § 1024.41(h). Onthe other hand, uponreceiptotaloss I,m lgatiofiapplication
o . from a borrower evenifthe borrower
the application would be a pending complete . . .
R previouslyreceived an evaluation of a
applicationif it was complete as of the transfer completeloss mitigation application from the

date under the transferor servicer’s criteria for transferor servicer. (Comment 41(i)-2)

evaluating loss mitigation applications and the

borrower’s time to appeal the decision has not yet

expired. (Comment 41(k)-1)

The transfer date is the date you, asa transferee servicer, begin accepting payments for the

mortgage loan. The transfer date is disclosed on the notice of transfer of loan servicing pursuant
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to § 1024.33(b)(4)(iv). The transfer date must not be confused with the transfer’s effective date,

which is disclosed on the notice of transfer of loan servicing pursuant to § 1024.33(b)(4)(i).

(8§ 1024.41(k)(1)(1) and Comment 41 (k)(1)(ii)-1)

13.10.2 Obtaining loss mitigation documents and information

after a transfer of servicing

Ifyou, asa transferee servicer, receive a transfer of servicing of a mortgage loan, you must

ensure that the transferor servicer timely sends you documents and information the borrower

submitted in connection with a loss mitigation

application. (Comment 41(k)(1)(i)-1.i)

Youmust exercise reasonable diligence to
complete aloss mitigation application, including
a facially complete application, received as a
result of a transfer. Reasonable diligence, in the
transfer context, includes ensuring that a
borrower is informed of any changes to the
application process, such as a change in the
addressto which the borrower should submit
documents and information to complete the
application. Reasonable diligence also includes
ensuring that the borrower isinformed about the
information and documents that are necessary to
complete the application. (Comment 41 (k)(1)(i)-
1.ii)

Uponreviewing the information and documents
constituting the application, you may find that
the applicationincludes stale or invalid
documents. Inthese circumstances, you may
request the borrower provide you with updated
documents and information.

(Comments 41(k)(1)(i)-1.iand 1.ii)

Afterthe transfer of servicing, borrowers may

continue to provide documents and information
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() Unlessyouarea small servicer, your

institution’s policiesand procedures, as
maintained pursuantto §1024.38(b)(4),
should accurately reflect your obligation to
ensureyoureceiveortransfer documents
and information submitted by a borrowerin
connectionwith a loss mitigation application.
The Mortgage Servicing Rules also require
transferor servicersto maintain policiesand
procedures withrespect to the transfer of any
informationreflecting the current statusof
discussionswith a borrower regarding loss
mitigation options and any agreements
enteredintowith aborroweronaloss
mitigation option. (Comment 38(b)(4)(i)-2)

Section 1024.41(c)(3) requires servicersto
provideborrowers a written notice within
five days(excludinglegal holidays,
Saturdays,and Sundays) of receiptofa
completeloss mitigationapplication.

(3 Asatransfereeservicer, youare not required

to provide a loss mitigationnotice thatthe
transferor servicer provided priortothe
transfer. For example, if the transferor
servicer provided the noticerequired by

§ 1024.41(b)(2)(1)(B) prior to the transfer,
youarenotrequired to provide the notice
again forthatapplication.



to the transferor servicer. Itisincumbent upon both you, as a transferee servicer, and the
transferor servicer to ensure that the information and documents are transferred to you. Both
you and the transferor are obligated to ensure that borrowers are not adversely affected by a
servicing transfer. (Comment 4 1(k)(1)(i)-1.iii)

A borrower that submits a facially complete or completeapplication to the transferor servicer
after the transfer date has the same rights and protections that would have applied if the
borrower had submitted the complete applicationto you, as a transferee servicer. For example,
when a borrower submits documents or information to the transferor servicer, which causes an
application to be either facially complete or complete, you, as a transferee servicer, must treat
the application as either facially complete or complete, under § 1024.41(c)(2)(iv), as of the date
the application was facially complete or complete with respect to the transferor servicer.
(Comment 41(k)(1)(1)-2)

13.10.3 Acknowledging an application submitted before the
transfer date (§ 1024.41(k)(2)(ii) and
Comments 41(k)(2)(ii))

Ifyou, asa transferee service, acquire the servicing of a mortgage loan for which the transferor
servicer received aloss mitigation application but did not send the borrower a notice
acknowledging the receipt of the loss mitigation application prior to the transfer date and the
period to provide the acknowledgment notice has not expired as of the transfer date, you must
provide an acknowledgment notice, pursuant to the requirements § 1024.41(b)(2)(i)(B), within
10 days (excludinglegal public holidays, Saturdays, and Sundays) of the transfer date. However,
if the transferor provided the acknowledgment notice prior the transfer, you do not need to send
an acknowledgment notice. (§ 1024.41(k)(2)(1))

In additionto sending a borrower a notice acknowledging the receipt of the loss mitigation
application within 10 days of the transfer date, the Mortgage Servicing Rules provide two
additional protections to borrowers who receive the acknowledgment notice from the transferee
servicer following transfer. (§ 1024.41(k)(2)(ii))

First, when you, as a transferee servicer, are required to send a borrower an acknowledgment
notice that states their application is incomplete, you must not make the first notice or filing
required by applicable law for any judicial or non-judicial foreclosure process until after the
reasonable date given to the borrower to submit missing documentsin the notice. Moreover, if

the borrower submits a complete loss mitigation application on or before the reasonable date,
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then for purposes of § 1024.41(f)(2), the borrower shall be treated as having done so during the
pre-foreclosurereview period set forthin § 1024.41(f)(1). (§ 1024 .41(k)(2)(ii)(A) and
Comment 41(k)(2)(ii)-2)

For example, assume a transferor servicer received a borrower’sincomplete loss mitigation
application on October 1, and transfers the loan within five days (excludinglegal public holidays,
Saturdays, or Sundays) on October 8 without providing an acknowledgment notice pursuant to
§ 1024.41(b)(2)(1)(B). Further assume that Columbus Day, a legal public holiday, occurs on
October 14, andyou, as atransferee servicer, provide the notice required by

§ 1024.41(b)(2)(1)(B) within 10 days of the transfer date, on October 23. With a 30-day
reasonable date (November 22), you cannot make the first notice or filing required by applicable
law for any judicial or non-judicial foreclosure process until after November 22, and then only if
the borrower has not submitted a complete application by that date, evenif the borroweris101
daysdelinquent on October 1. (Comment 41 (k)(2)(ii)-1.1).

The reasonable date generally is 30 days after the date you provide the notice acknowledging
receipt of a loss mitigation application pursuant to § 1024 .41(b)(2)(1)(B). However, the
reasonable date must be no later than the earliest of the remaining milestones and must never
be lessthan seven daysfromthe date you provide the acknowledgment notice. See “Reasonable

date”in Section13.4.2 for more information.

If none of the four milestones remain, you must determine the reasonable date, which may
occurlessthan 30 daysbut no less than 7 days

after you provide an acknowledgment notice, O Borrowers donothavetherighttoappeala

pursuant to the requirements of decision, pursuantto § 1024.41(h),ifthe 9o-

§ 1024 .41(b)(2)(ii). (See Comment 41 (k)(2)(ii)- day milestone passes beforeyou, as a

3) transferee servicer, or the transferor servicer,
receive the completeloss mitigation

Second, if a borrower submits a complete loss application. (Comment 41(k)(2)(ii)-2)

mitigation application 37 daysorless beforea

scheduled foreclosure sale but on or before the reasonable date disclosed to the borrower, you,
as a transferee servicer, must comply with the requirements of §§ 1024 .41(c), (d), and (g), evenif
evenyou are not otherwise required to comply with these requirements due to the date the
application is submitted. (§ 1024 .41(k)(2)(ii)(B))

For example, using similar facts as above, assume the transferor servicer receives a borrower’s

loss mitigation application on October 1, and transfers the loan within five days (excluding legal

179 CONSUMERFINANCIAL PROTECTION BUREAU



public holidays, Saturdays, or Sundays) on October 8 without providing a notice pursuant to

§ 1024.41(b)(2)(1)(B). Further assume that you provide loss mitigation acknowledgment notice
within 10 days of the transfer date, on October 23, and yourequest additional information,
pursuant § 1024.41(b)(2)(i). Last, assume you disclose a 30-day reasonable date, November 22,
pursuant to § 1024.41(b)(2)(ii). If the transferor servicer received borrower’s initial loss
mitigation application 55 daysbefore the foreclosure sale (scheduled for November 25), then the
date you provided the acknowledgment notice is 33 days (October 23) before the foreclosure
sale. Youmust comply with § 1024.41(c), (d), and (g) if the borrower submits a complete loss
mitigation application on or before November 22, which is the reasonable date disclosed. (See
Comment 41(k)(2)(ii)-1.ii)

13.10.4 Complete application pending at transfer date
(§ 1024.41(k)(3))

If youacquire the servicing of a mortgage loan for which a complete loss mitigation application
is pending as of the transfer date, within 30 days of the transfer date you must evaluate the loss
mitigation application and exercise reasonable diligence in obtaining any required documents or

information not in the borrower’s control pursuant to § 1024.41(c)(1) and (¢)(4).
(§ 1024.41(k)(3))

If youdetermine that additional information or a correction to a previously submitted document
is required, the applicationis considered facially complete as of the date it was first facially
complete or complete to the transferor servicer. The facially complete application, however, will
be treated as complete, for the purposes of § 1024.41(f)(2) and (g), until the borrowerisgivena
reasonable opportunity to complete the application. Once you receive the information or
corrections necessary to complete the application, you are required to provide a notice of
complete application, pursuant to § 1024.41(c)(3). (Comment 4 1(k)(3)-1)

If the borrower’s loss mitigation application was incomplete based on the transferor servicer’s
criteria prior to transfer, butis now complete based uponyour criteria, the application s
considered a pending loss mitigation application complete as of the transfer date. In this
situation, you must provide the borrower with a notice of complete application, pursuant to

§ 1024 .41(c)(3), and comply with the applicable requirements of § 1024.41(c)(1) and (4) within
30 daysof the transfer date. For purposes of § 1024.41(c) through (h), the applicationis
complete as of the date the transferor servicer received the documents and information

constituting the complete application. (Comment 41(k)(3)-2)
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13.10.5 Applications subject to the appeals process

(§ 1024.41(k)(4))

When you acquire the servicing of amortgage loan for which a borrower’s appeal has not been

resolved by the transferor servicer as of the transfer date (or is timely filed after the transfer

date), you must make a determination on the appeal, if you are able to do so. You must make the

determination and provide notice of your determination to the borrower (pursuant to

§ 1024 .41(h)(4)) within 30 days of the transfer date or within 30 days of the date the borrower

made the appeal, whicheverislater. At your option, you may evaluate the borrower for any loss

mitigation options you offer while determining the appeal. (§ 1024.41(k)(4)(i))

In certain circumstances, you may be unable to
make a determination onthe borrower’s appeal.
This may be the case, for example, if the transferor
servicer denied aborrower for aloan modification
optionthat you do not offer. If you are unable to
make a determination, you must treat the appeal as
a pending complete loss mitigation application and
allow the borrower to accept or reject any loss
mitigation options offered by the transferor
servicer, evenif youdo not offer that loss
mitigation option. In addition, you are required to
comply with all relevant sections of the loss
mitigationrules, whichinclude evaluating the
borrower for all loss mitigation options available.
(Comment 41(k)(4)-2)

J Underthe Mortgage Servicing Rules,

borrowers may submit appeals to the
transferor servicer after the transfer date.
Uponreceiving an appeal from a borrower,
the transferor servicer must timely transfer
appeal documents and information to you.
(Comment41(k)(4)-1)

As eithera transferee or transferor servicer,
youmay not makethe firstnotice orfiling
required by applicablelawforany judicial or
non-judicial foreclosure process, foreclosure
judgmentororderofsale, orconduct a
foreclosure sale untila determination is
made on theborrower’s appeal.

(8§ 1024.41()(2); (g); ()

For example, assume a transferor servicer denied a borrower for all loan modification options

except for ashort sale option, and assume that the borrower’s appeal of the loan modification

denial was pending as of the transfer date. If you, asa transferee servicer, are unable to

determine the borrower’s appeal, you must treat the appeal as a pending complete loss

mitigation application and evaluate the borrower for all available loss mitigation optionsin

accordance with § 1024 .41(c) and (k)(3). At the conclusion of such evaluation, you must permit

the borrower to accept the short sale option offered by transferor servicer, evenif you do not

offer the short sale option, in addition to any loss mitigation options you determine to offer the

borrower based upon your own evaluation. (Comment 41(k)(4)-2)
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For timing purposesunder § 1024 .41(c) or (k)(3), asapplicable, the pending complete loss
mitigation application shall be considered complete as of the date the appeal was received by
youor the transferor servicer, whichever occurs first. However, for § 1024.41(e) through (h), you
must treat a pending complete loss mitigation application as facially complete (pursuant to

§ 1024 .41(c)(2)(iv)) as of the date it was first facially complete or completewith respect to the
transferor servicer. (Comment 41(k)(4)-2)

13.10.6 Pending loss mitigation offers (§ 1024.41(k)(5))

A transfer of servicing does not affect the borrower’s ability to accept or reject aloss mitigation
option offered by the transferor servicer, so long as the offer had not expired. (§ 1024 .41(k)(5)).
See “How long must I give borrowers to respond to loss mitigation offers?”in Section 13.6 for
more information. The timeframe for borrowers to accept or reject aloss mitigation option
under § 1024 .41(e) or (h), as applicable, is determined as of the date the servicer provides the
notice of the loss mitigation option.

In addition, borrowers may accept or reject a

pending loss mitigation offer made by the (O Incertain circumstances, acceptance of a loss

transferor servicer by contacting the transferor mitigationoptionmay be performed through

. aborrower’s action. For example, a borrower
servicer after the transfer date. You, asa DI,

. . may be ableto accept a trial modification
transferee servicer, and the transferor servicer,

tto § 8(b)(4), should h agreement by timely makingan initial
1024.
D iesancorooey 4, srowihave paymentofthe modified amounttothe

policies and procedures that ensure a timely transferor servicerinstead oftoyou, asa
)

transfer of documents and information transferee servicer.

regarding a borrower’s electionto accept or
reject apreviously offered loss mitigation
option. You, as a transferee servicer, must provide the borrower with any timely accepted loss
mitigation option, evenif the borrower submitted the acceptance to the transferor servicer.
(Comment 41(k)(5)-1)
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13.11 When must | evaluate a subsequent
complete loss mitigation application?
(§ 1024.41(i))

When a borrower previously received an evaluation of acomplete loss mitigation application,
you must comply with all applicable requirements of § 1024.41for aborrower’s subsequent loss

mitigation application, unless:

1. Youhave previously complied with the requirements of § 1024 .41 for acomplete loss
mitigation application submitted by the borrower; and

2. Theborrower hasbeendelinquent at all times since submitting the prior complete
application.

For example, if the borrower has

previously submitted a complete loss (3 Borrowers performingunder a temporary

mitigation application and you complied loss mitigation programthat does not modify

fully with § 1024 41 for that application, the existing loan contract may be delinquent

for the purposes 0f§1024.41().

but the borrower then ceased to be ] )
(8 1024.31(Delinquency) and its relevant

delinquent and later became delinquent
commentary)

again, youmust again comply with

§ 1024 .41 for any subsequent loss
mitigation application submitted by the borrower. (§ 1024 .41(i) and Comment 41(i)-1)
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13.12 Is there a private right of action for a
borrower to enforce the loss mitigation
procedures?

Yes, thereisa private right of actionand the

e e (O Theruledoesnotentitlea borrower to
borrower may enforce the loss mitigation

o . receivean evaluationfor (oranoffer of) any
procedures pursuant to the provisions of Section

6(f) of RESPA (12 U.S.C. 2605(f)). However, there
is no private right of actionunder RESPA forloss

particularloss mitigation option. Under this
particularrule, youarenot liableto a
borrower fora RESPA claim that your
mitigation policies and procedures that you design agreement withan owner ofa mortgage loan
that are not required by the loss mitigation rule. requires you to evaluate a borrower for,orto
offer a borrower, any particularloss
mitigation option. Instead, a borrower may
havea RESPA cause ofaction if you fail to
followthe timelines and proceduresrequired
by thelossmitigationrule.
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14. Practical Implementation
and Compliance
Considerations

Youshould consult withlegal counsel or your compliance officer to understand your obligations
under the Mortgage Servicing Rules, including any amendments, and to devise the policies and
procedures youneed to have in place to comply with the rules’ requirements.

How you comply with the Mortgage Servicing Rules may depend onyour business model. When
mapping out your complianceplan, you should consider practical implementationissuesin

addition to understanding your obligations under the rule. Your compliance plan may include:
1. Identifying affected products, departments, and staff

Servicers, or others subject to this rule, may offer some or all of the mortgage loan products and
servicing activities discussed in the Mortgage Servicing Rules. When creating a servicing
compliance program or updating a preexisting program, you may find it useful to identify all
affected products, services, departments, and staff.

2. Identifying what business process, operational, and technology changes will be
necessary for compliance

Fully understanding the changesrequired may involve areview of your existing business
processes, as well as the hardware and software that you, your agents, or other business partners
use. Gap analyses may be a helpful output of such a reviewand help to informa robust
implementation plan.

3. Identifying impacts on key service providers or business partner impacts.

Third-party updates may be necessary to ensure you interact with borrowersina compliant
fashion; to incorporate newdisclosures; and to make sure your servicing software, compliance,

quality control, and records management protocols comply with thisrule.

Software providers, or other vendors and business partners, such as subservicers, may offer
compliance solutions that can assist with any necessary changes. These key partners will depend
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on your business model. Insome cases, you may need to negotiate revised or new contracts with

these parties, or seek a different set of services.

If you seek the assistance of vendors or business partners, make sure you understand the extent
of the assistance that they provide. For example, if vendors provide software that produces and
distributes ARM disclosures, do they guarantee the accuracy of their disclosures?

The CFPB expects supervised banks and nonbanks to have an effective process for managing the

4. Identify training needs

Consider what training will be necessary for your servicing, compliance, loss mitigation,
collections, bankruptcy, and quality control staff. Training may also be required for other
individuals that are your employees, or your agents’ or business partners’ employees.

5. Considering other Title XIV rules

The Mortgage Servicing Rules are just one component of the Bureau’s Dodd-Frank Act Title XIV

rulemakings.
Other Title XIV rulesinclude:
» Ability-to-Repay and Qualified Mortgage Rule
= 2013 HOEPA Rule
» ECOA Valuations Rule
» TILA Higher-Priced Mortgage Loans Appraisal Rule
* Loan Originator Rule
» TILA Higher-Priced Mortgage Loans Escrow Rule

Each of these rules affects aspects of the mortgage industry and its regulation. Many of these
rulesintersect with one or more of the others. Therefore, the compliance considerations for
these rules may overlap inyour organization. You will find copies of these rules online at
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http://files.consumerfinance.gov/f/201204_cfpb_bulletin_service-providers.pdf
http://files.consumerfinance.gov/f/201204_cfpb_bulletin_service-providers.pdf
http://www.consumerfinance.gov/regulations/

15. Other Resources

15.1 Where can | find a copy of the Mortgage
Servicing Rules and get more information
aboutthem?

Youwill find the Mortgage Servicing Rules, related amendments, and guidance documents on

In addition, that website also contains:

» Thepreamble, which explains why the Bureau issued the rules; the legal authority and
reasoning behind the rules; responsesto comments; and analysis of the benefits, costs,
and impacts of the rules.

» Official Interpretations of the rules.

» A copy of this Small Entity Compliance Guide.

» Other implementation support materials including reference charts and any proposed
rule amendments.

» Supervisionand examination materials.

Useful resourcesrelated to regulatory implementation are also available at

For email updates about Bureau regulations and when additional Dodd-Frank Act Title XIV
implementationresources become available, please submit your email address within the “Sign
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http://www.consumerfinance.gov/policy-compliance/guidance/implementation-guidance/mortserv/
http://www.consumerfinance.gov/policy-compliance/guidance/implementation-guidance/mortserv/
http://www.consumerfinance.gov/policy-compliance/guidance/implementation-guidance/
http://www.consumerfinance.gov/regulatory-implementation/title-xiv/
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ATTACHMENT A

Early intervention bankruptcy
and FDCPA exemptions

Iz any borrower on the mortgage loan a debtor in bankruptcy?

No Yes
|5 the servicer a debt collector under the Iz the servicer a debt collector under the
FDCPA with regard to the loan? FDCPA with regard to the loan?
Mo Yes Mo Yes
Has any borrower on the mortgage loan Has any borrower on the mortgage loan
invoked the FDCPA's cease communication invoked the FDCPA's cease communication
protection with respect to the loan? protection with respect to the loan?
No Yeas Mo Yes
Iz a loss mitigation option available?
Yas MNo

Mote: The Mortgage Servicing Rules requires that a servicer resuma compliance with the early intervention live cortact and written notice
yusi mits if the the bankrupicy case is dosed or dismissed, or the borrower reaffirms personal liability for tha mortgage loan. For ride
thraugh® borrowars who have discharged personal liability for a mortgage loan, a servicar is required to resume compliance with the written notice
I mits if the bor has made ary partial or pericdic payment on the mortgage loan after commancamant of the borrowes's bankruptcy
casa. Othar axemptions to the sarly intervention live contact and writhen notice requiremants may apely. Servicers should review page 125 for
mara information on othar early intervention ewemptions. This flawchart is not & substitute for the Mortgage Servicing Rules, or Regulation X or
Regulation Z. For complate and definitive requiremants, please refer to tha regulstory test and its official interpratations.
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