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I.

PROCEDURAL INTRODUCTION

Petitioner, FedChex Recovery LLC (“FedChex”) hereby submits this Petition to Set
Aside or Modify (“Petition”) pursuant to § 1052(f) of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank”) and 12 C.F.R. 1080.6(e) which requires such petitions
to be submitted directly to the Consumer Financial Protection Bureau (“CFPB” or “Bureau”)
within 20 days following service of the Civil Investigative Demand (“CID) dated November 20,
2019.
A.

Certification of Good Faith Pursuant to 12 C.F.R. § 1080.6(e)(1).

The undersigned counsel certifies that she has made a good faith effort to resolve the
issues identified in this Petition with the CFPB’s enforcement attorney assigned to this CID, E.
Vanessa Assae-Bille. As of the date of this Petition, no disputed issues have been resolved by the
parties nor has any agreement been reached. This Petition is made in good faith and not for an
improper purpose or for the purpose of delay.
On December 9, 2019, Petitioner submitted a written request for modification of the CID
to the CFPB. The filing of this Petition does not waive or otherwise override Petitioner’s request
for modification. Should the CFPB satisfactorily grant Petitioner’s modification request,
Petitioner would at that time consider withdrawing this current Petition to Set Aside or Modify
the CID.
Additionally, in the event that FedChex responds to some of the requests made in the
CID, said responses are not a waiver of any of the objections or arguments made by FedChex in
this Petition, nor should these responses be deemed an abandonment or withdraw of FedChex’s
Petition.
B.

Compliance Period Return Date Pursuant to 12 C.F.R. §1080.6(f).

Petitioner respectfully challenges the enforceability of the CID. However, to the extent
any portion of this Petition is denied, Petitioner respectfully requests an additional 30 days from
the date of determination by the CFPB of this Petition to respond therein.
C.

Compliance with 12 C.F.R. §1080.6(c)(3).

Petitioner met with the CFPB on December 5, 2019 at 4:00PM Eastern Time. The parties
engaged in a productive dialogue and Petitioner raised the objection asserted in this Petition on
the call. The parties were unable to come to an agreement on Petitioner’s objections and issues as
stated herein. Petitioner asserts that it has fully complied with 12 C.F.R. 1080.6(c)(3).
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II.

RELEVANT FACTUAL BACKGROUND

FedChex is a third-party collection agency. On November 20, 2019, the CFPB issued a
third party1 CID seeking documents and written answers from FedChex regarding its practices
and its attorney-client relationship with the Law Offices of Crystal Moroney, P.C
(“LOCM”)(attached hereto as Exhibit A). The CID did not state the target of the investigation.
FedChex was served with the CID on November 22, 2019.
III.

ARGUMENTS IN SUPPORT OF THE PETITION

The CID must be set aside for the following reasons: (1) the structure of the CFPB is
unconstitutional and the question of the CFPB’s constitutionality is currently pending before the
Supreme Court of the United States; (2) the CID seeks attorney-client privileged information; (3)
the CID’s notice of purpose is too broad and fails to provide specificity required by statute,
especially as it relates to a third party; and (4) the CID seeks information beyond the applicable
statute of limitations for the consumer protection statutes identified in the CID.
A.

The CFPB Lacks Authority to Proceed with Enforcement Activity
1.

The CFPB’s structure violates Article II of the Constitution

The CID should be set aside because the CFPB’s structure violates Article II of the
Constitution and therefore all actions by the CFPB are void.
Article II states that “[t]he executive Power shall be vested in a President of the United States
of America.” U.S. Const. art. II, § 1, cl. 1. Article II also assigns to the President the exclusive
and plenary authority and responsibility to “take Care that the Laws be faithfully executed.” Id.
§3 (“the Take Care Clause”). Title X of Dodd-Frank, which created the CFPB as an independent
Bureau, violates Article II because (1) Congress is excluded from any involvement with the
CFPB’s budget; (2) the Director may only be removed by the President “for inefficiency, neglect
of duty, or malfeasance in office.” 12 U.S.C. § 5491(c)(3); and (3) the CFPB does not fall under
the two recognized exceptions in which removal for cause is constitutional.
a.

The CFPB is not accountable to Congress through appropriations

Dodd-Frank authorizes the Director, without congressional approval, to unilaterally request
up to 12% of the Federal Reserve System’s operating expenses. 12 U.S.C. § 5497(a). Congress is
prohibited from reviewing the CFPB’s use of these funds. 12 U.S.C. § 5497(a)(2)(C).
Congress’ power to check potential abuses of an agency through appropriations of financial
resources is considered a “fundamental and comprehensive purpose” of “assur[ing] that public
funds will be spent…as to the common good and not according to the individual favor of
Government agents.” Office of Personnel Mgmt., 496 U.S. 414, 427-28 (1990). The power of
Congress to oversee funding is so important that Congress may not in fact abdicate this power.
1

FedChex only became aware that the CID was a “third party” CID after the meet and confer on December 5, 2019
with the CFPB. The CID itself does not indicate that the CID is a third party CID.
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See New York v. United States, 505 U.S. 144, 182 (1992). Therefore, the unrestricted power of
the CFPB regarding its funding violates the Constitution’s separation of powers clause.
b.

The Director may not be removed by the President at will

As stated above, the Take Care Clause allows the President to direct and remove officers to
ensure that the laws are faithfully executed. Id. §3. This principle comes from William
Blackstone’s Commentaries on the Laws of England *245 (1st ed. 1765–69), “…which guided
the Framers’ drafting of the Constitution, included within his conception of ‘the executive power
of the laws’ the power to conduct prosecutions, to issue proclamations binding on subjects (and,
therefore, subordinate officers) as to how the laws are to be executed, and to appoint assistants—
strongly suggesting the power to direct and remove subordinate executive officers engaged in the
kind of enforcement functions at issue in [Seila Law].” Brief for Separation of Powers Scholars
as Amici Curiae in Support of Certiorari at 4, Seila Law LLC v. Consumer Financial Protection
Bureau, No. 19-7 (writ of cert. granted Oct. 18, 2019).
Title X of Dodd-Frank states that the CFPB is an “executive agency” headed by a single
Director appointed to a five-year term who may be removed only for “inefficiency, neglect of
duty, or malfeasance in office.” 12 U.S.C. § 5491(c)(3). This plenary power strips the President
of his constitutional check over an agency and therefore violates Article II.
c.

The CFPB does not fall under the two exceptions to the President’s
at will removal power

While the Supreme Court has recognized two limited exceptions to the President’s removal
power, the CFPB does not fall under these exceptions. The first exception is a multi-member
“body of experts” which exists in the Federal Trade Commission (“FTC”). The Supreme Court
held in Humphrey’s Executor v. United States, 295 U.S. 602 (1935) that the for-cause removal
provision of a member was constitutional because the FTC is a “non[-]partisan,” multimember
groups acting in a “quasi[-]judicial and quasi[-]legislative” rather than “purely executive”
capacity. Id. at 624, 627-29. The CFPB clearly does not fall under this exception because it is
made up of a single Director who is not subject to the checks of a multi-member board.
The second exception derives from Morrsion v. Olson, 487 U.S. 654 (1988), in which the
appointed counsel could only be removed by the Attorney General for good cause. The Supreme
Court held that structure was constitutional because the appointed counsel had “limited
jurisdiction and tenure” and “lack[ed] policymaking or significant administrative authority.” Id.
at 691 (1988). The CFPB does not fall under this exception either because the CFPB has
policymaking authority and the ability to enforce consumer protection laws. 12 U.S.C §
5481(12).
2.

The CFPB’s has acknowledged that its own Structure is
Unconstitutional

On September 17, 2019, the Director of the CFPB, Kathleen Kraninger, wrote a letter to
Congress advising that the CFPB now takes the position that its own structure is
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unconstitutional. 2 In that same letter, Director Kraninger advised that she had ordered the
CFPB’s enforcement attorneys not to defend the issue until it is decided by the Supreme Court.
Therefore, by the CFPB’s own acknowledgement, the Bureau lacked any authority to issue the
CID upon FedChex, especially at a time when the Bureau itself questioned its own
constitutionality. The issuance of the CID under the circumstances was utterly improper.
Since the CFPB announcement, courts have reacted accordingly. Several District Courts have
been granted stays in CFPB enforcement matters such as CFPB v. Forster & Garbus, LLP, 2:19cv-02928-SJF-ARL (E.D.N.Y. case stayed Oct. 15, 2019). In that matter the CFPB opposed the
request for stay. However, in CFPB v. RD Legal Funding, LLC, 332 F. Supp. 3d 729 (S.D.N.Y.
2018) appeal docketed, No. 18-2743 (2nd Cir. Sept. 17, 2019), the CFPB supported a stay of
proceedings or adjournment.
Finally, as the Bureau is fully aware, on October 18, 2019, the Supreme Court of the United
States granted certiorari in Seila Law where the explicit issue to be decided is not only whether
the CFPB’s structure is constitutional, but whether 12 U.S.C. §5491(c)(3) can be severed from
the Dodd-Frank Act. Therefore, until there is a decision by the Supreme Court, this CID must be
set aside in order to prevent an unnecessary burden to an innocent third party like FedChex,
especially if there is a likelihood that the CID maybe ultimately moot or compromised as the
result of the ruling by the Supreme Court.
The CID issued upon FedChex is unique and must be set aside because it was issued after the
Director ordered CFPB’s attorneys not to defend the constitutionality of the Bureau and after
courts have already stayed pending enforcement proceedings for that same reason. Thus, the
issuance of this CID was done so with (1) the awareness that its validity would clearly be
questioned and (2) the knowledge of the likelihood that the action will be stayed in court.
B.

The CID Improperly seeks Privileged Information

The CID must be set aside because the Bureau is improperly seeking to collect information
that is protected by the attorney-client privilege. Specifically, the CID seeks extensive
information and communication regarding the attorney client relationship between FedChex and
LCOM. See for example, Interrogatories 4-7 of the CID.
The attorney-client privilege “is the oldest of the privileges for confidential communications
known to the common law.” Upjohn Company v. United States, 449 U.S. 383, 389, 101 S.Ct.
677, 682, 66 L.Ed.2d 584 (1981)(citing 8 J. Wigmore, Evidence § 2290 (McNaughton
rev.1961)). “Generally, ‘the attorney-client privilege belongs to the client.’ United States v.
Fisher, 692 F.Supp. 488, 494 (E.D.Pa.1988) (citing to 1 G. Weissenberger, Federal Evidence §
501.5 (1987)). While an attorney may assert the privilege on the client's behalf, Schwimmer v.
United States, 232 F.2d 855, 863 (8th Cir.1956), cert. denied, 352 U.S. 833, 77 S.Ct. 48, 1
2

See September 17, 2019 CFPB Letter to Honorable Nancy Pelosi, Speaker for United States House of
Representatives, available at https://www.consumerfinancemonitor.com/wpcontent/uploads/sites/14/2019/09/Pelosi-letter.pdf ; See September 17, 2019 CFPB Letter to Honorable Mitch
McConnell, Majority Leader of the United States Senate, available at
https://www.consumerfinancemonitor.com/wp-content/uploads/sites/14/2019/09/McConnell-letter.pdf.
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L.Ed.2d 52 (1956), only the client may waive the privilege.” 8 Wigmore § 2327 at 635 (cited
in United States v. Fisher, 692 F.Supp. at 494). “[T]he privilege is that of the client alone, and no
rule prohibits the latter from divulging his own secrets.” Hunt v. Blackburn, 128 U.S. 464, 470, 9
S. Ct. 125, 127, 32 L. Ed. 488 (1888). “The attorney-client privilege belongs to the client and
the privilege is solely the client's to waive.” Camacho v. Nationwide Mut. Ins. Co., 287 F.R.D.
688, 692 (N.D. Ga. 2012). FedChex has elected not to waive any privilege by providing such
requested information.
While 12 CFR 1080.8(a) provides a process to address privileged information, those
regulations are flawed and provide no protection to the client, who in this case is not even the
target of the investigation. A regulation cannot be a substitute for a client’s decision with regard
to privilege. 12 CFR 1080.8(a) is a complete disregard for a client’s right to not divulge
privileged attorney-client communications whatsoever. For this reason, the CID must be set
aside.
C.

The Notification of Purpose is overly broad and fails to comply with 12
C.F.R. § 1080.5

The Notification of Purpose pursuant to 12 C.F.R. § 1080.5 is overly broad and includes a
generic notification that discusses objectives that do not relate to the business FedChex engages
in. Therefore, an investigation into FedChex does not support the broadly stated purpose of the
CID.
The Notification is as follows:
The purpose of this investigation is to determine whether debt
collectors, furnishers, or other associated person, in connection
with regularly collecting or attempting to collect consumer debt
and furnishing consumer information to consumer-reporting
agencies, have (1) disregarded warnings that debts were the result
of identity theft or otherwise disputed by consumers, in a manner
that was unfair, deceptive, or abusive, in violation of §§ 1031 and
1036 of the Consumer Financial Protection Act of 2010, 12 U.S.C.
§§ 5531, 5536; (2) ignored cease-and-desist requests and engaged
in other prohibited communications with consumers or third
parties, or failed to provide required notices, or made false or
misleading representations in a manner that violated the Fair Debt
Collection Practices Act, 12 U.S.C. §§ 1692b, 1692c, 1692e,
1692g; or (3) failed to correct and update furnished information, or
failed to maintain reasonable policies and procedures in a manner
that violated the Credit Reporting Act, 15 U.S.C. § 1681s-2 or
Regulation V, 12 C.F.R. § 1022.42 The purpose of this
investigation is also to determine whether the Bureau action to
obtain legal or equitable relief would be in the public interest.
The purpose does not encompass FedChex.
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1.

The purpose does not apply to FedChex

The CID’s fails to explain how it applies to FedChex. The FedChex CID mirrors the situation
in CFPB v. Source for Pub. Data, L.P., 903 F.3d 456 (5th Cir. 2018). There, the CID’s stated
purpose was to determine “whether consumer reporting agencies, persons using consumer
reports, or other persons have engaged or are engaging in unlawful acts and practices in
connection with the provision or use of public records information in violation of the [FCRA]…”
Id. The Court noted, “[W]e cannot evaluate whether the CFPB requests information that is
reasonably relevant to the CFPB’s inquiry because we do not know what the inquiry actually is.
Likewise, we cannot assess whether the CFPB’s demand is “unreasonably broad or
burdensome.” Presumably, it would be reasonable for the CFPB to demand more information
from a target of an investigation than a third party, but this Notification of Purpose does not
indicate whether Public Data or one of its clients is the target of the investigation.” Id. at 459–60.
The requirements to state the target of the investigation thus prohibits the CFPB from
engaging in unnecessary and costly fishing expeditions on innocent parties. “Simply put, the
CFPB does not have “unfettered authority to cast about for potential wrongdoing.” Consumer
Fin. Prot. Bureau v. Source for Pub. Data, L.P., 903 F.3d 456, 460 (5th Cir. 2018) citing In re
Sealed Case (Admin. Subpoena), 42 F.3d 1412, 1418 (D.C. Cir. 1994). The CID’s failure to
provide the basis and the target of the investigation from FedChex invalidates the CID and
therefore it must be set aside.
IV.

IN THE ALTERNATIVE, THE CFPB MUST MODIFY THE CID

In the event the Bureau declines to set aside the CID, the Bureau must then stay the
proceedings until the United States Supreme Court’s decides the Seila Law matter. Additionally,
should the Bureau decline to set aside the CID and stay the proceedings, the Bureau must then
modify the timeframe in which it requests information and extend the return date.
A.

The Bureau must Stay the CID until the Decision in the Seila Law Case

The Seila Law case pending before the United States Supreme Court will directly address the
constitutionality of the CFPB’s structure. For this reason, the CFPB must stay the proceedings
until the Seila Law case is decided. The Bureau has the authority to modify the return date and
should do so because (1) administrative economy is served by extending the return date; (2) the
burden on FedChex is substantial if the return date is not extended; and (3) the Bureau is not
prejudiced by an extended return date.
1. Administrative economy is served by extending the return date
A decision by the Supreme Court could bind the CFPB and directly impact the enforceability
of the CID. To proceed down a path of requiring FedChex to produce documents, develop
reports and answer highly confidential questions is a waste of administrative economy and
resources under the circumstances. Time and costs expended during the time before the Supreme
Court ruling will be unnecessarily wasted.
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2. The Burden on FedChex is substantial if the return date is not extended
The requests in the CID are substantial and will require significant expense in order for
FedChex to comply. Effort and time will be wasted in the event that the Supreme Court declares
the Bureau unconstitutional resulting in the possibility that the CID will be invalidated. FedChex
would risk the production of highly sensitive material only to discover that it was not required to
do so. An extended return date would alleviate this burden while preserving the CFPB’s CID
until there is a Supreme Court ruling.
3. The Bureau is not prejudiced by an extended return date
Since the Supreme Court’s grant of the certiorari in Seila Law, the Eastern District of New
York has stayed one enforcement action pending the results of the Supreme Court with leave to
reopen once Seila Law is decided. That District Court in New York did not find that the Bureau
was in any way prejudiced by the stay.
Further, the Bureau has also requested adjournment of oral argument in the RD Legal
Funding case until there is a decision in Seila Law. Finally, and most importantly, the Director
herself has directed the CFPB’s attorneys to cease defending the constitutionality of the CFPB. 3
Therefore, the modification of the return date until there is a decision by the Supreme Court
regarding the Constitutionality of the CFPB is an appropriate remedy for FedChex.
B. The Scope of the CID exceeds any applicable Statute of Limitations
In the event the Bureau declines to set aside the CID and declines to extend the return date,
the Bureau must modify the timeframe in which it requests information. The CID defines the
applicable period for responsive materials from January 1, 2014, until the date of the CID. See
Exhibit A at 5. 15 U.S.C. § 1692k(d) provides that an action brought under the Fair Debt
Collection Practices Act (FDCPA) may be brought “within one year from the date on which the
violation occurs.” The Fair Credit Reporting Act’s statute of limitations is two years after the
date of discovery by the plaintiff of the violation that is the basis for such liability, or five years
after the date on which the violation that is the basis for such liability occurs. 15 U.S.C. §
1681p.4 The statute of limitations for claims alleging Unfair, Deceptive and Abusiveness Acts
and Practices (UDAAP) has been interpreted to be three years. Thus, the CID’s lookback of over
five years is beyond the statute of limitations that could be applicable to any claims identified in
the CID’s statement of purpose. The CID at most must cover only a period of three years prior to
the date of the issuance of the CID.
V.

CONCLUSION
For the foregoing reasons, the CID must be set aside in its entirety.

3

See Letters to Nancy Pelosi and Mitch McConnell, supra.
The Notification of Purpose suggests that the CPFB is already aware that an alleged FCRA violation has occurred,
thus a two year statute of limitations would apply.
4
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By:
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/s/ Ann Lemmo
Ann Lemmo, Esq.
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Two Commerce Square
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Date: December 12, 2019
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CERTIFICATE OF SERVICE
I hereby certify that on the 12th Daye of December, 2019, pursuant to 12 C.F.R. §
1080.6(e), I caused the foregoing Petition to Set Aside or Modify the Civil Investigative Demand
to be served via email upon the Executive Secretary of the Consumer Financial Protection
Bureau and the Assistant Director for the Bureau’s Office of Enforcement.
Dated: December 12, 2019
Respectfully submitted,
CLARK HILL PLC
By:
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/s/Joann Needleman
Joann Needleman, Esq.

EXHIBIT A

