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SUPPLEMENTARY INFORMATION:
I. Summary of the Final Rule

The Bureau is finalizing amendments to Regulation F, 12 CFR part 1006, which
implements the FDCPA.! The amendments prescribe Federal rules governing the activities of
debt collectors, as that term is defined in the FDCPA (debt collectors or FDCPA debt collectors).
The final rule clarifies the information that a debt collector must provide to a consumer at the
outset of debt collection communications and provides a model validation notice containing such
information. The final rule also addresses consumer protection concerns related to passive
collections (i.e., the practice of furnishing information about a debt to a consumer reporting
agency before communicating with the consumer about the debt) and the collection of debt that
is beyond the statute of limitations (i.e., time-barred debt). On November 30,2020, the Bureau
published a final rule in the Federal Register that focused on debt collection communications
and related practices by debt collectors (November 2020 Final Rule). The November 2020 Final
Rule reserved certain sections of Regulation F in anticipation of this final rule.

As discussed in the November 2020 Final Rule, in 1977, Congress passed the FDCPA to
eliminate abusive debt collection practices by debt collectors, to ensure that those debt collectors
who refrain from using abusive debt collection practices are not competitively disadvantaged,
and to promote consistent State action to protect consumers against debt collection abuses.? The
statute was a response to “abundant evidence of the use of abusive, deceptive, and unfair debt

collection practices by many debt collectors.”3 According to Congress, these practices

'15U.S.C. 1692 et seq.
215U.8.C. 1692(e).
3 15US.C. 1692@).



“contribute to the number of personal bankruptcies, to marital instability, to the loss of jobs, and
to invasions of individual privacy.”4

The FDCPA established specific consumer protections, enabling consumers to establish
controls on when and how debt collectors contact them, establishing privacy protections
surrounding the collection of debts, and protecting consumers from certain collection practices.
The FDCPA also established broad consumer protections, prohibiting harassment or abuse, false
or misleading representations, and unfair practices. In the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank Act), Congress provided the Bureau with authority under
the FDCPA to prescribe substantive rules with respect to the collection of debts by debt
collectors. The Bureau issues this final rule, like the November 2020 Final Rule, to implement
and interpret the FDCPA.

A. Coverage and Organization of the Final Rule

The final rule is based primarily on the Bureau’s authority to issue rules to implement the
FDCPA and, consequently, covers debt collectors, as that term is defined in the FDCPA.

As revised in the November 2020 Final Rule, Regulation F contains four subparts.
Subpart A contains generally applicable provisions, such as definitions that apply throughout the
regulation. Subpart B contains rules for FDCPA debt collectors. Subpart C is reserved for any
future debt collection rulemakings. Subpart D contains certain miscellaneous provisions. This
final rule adds additional provisions in subparts A, B, and D.

B. Scope of the Final Rule
FDCPA section 809(a) requires that a debt collector send a written notice containing

certain information about the debt and actions the consumer may take in response (the validation
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notice) to a consumer within five days of the initial communication, unless such validation
information was provided in the initial communication or the consumer has paid the debt.> The
final rule clarifies the information about the debt and the consumer’s rights with respect to the
debt that a debt collector must provide to a consumer at the outset of debt collection
communications, including (if applicable) on a validation notice. The final rule also requires a
debt collector to provide prompts that a consumer can use to dispute the debt, request
information about the original creditor, or take certain other actions. The final rule provides a
safe harbor for compliance with these disclosure requirements for debt collectors who use the
model validation notice or certain variations of the notice.

The final rule also prohibits a debt collector from suing or threatening to sue a consumer
to collect time-barred debt. In addition, the final rule prohibits a debt collector from furnishing
information about a debt to a consumer reporting agency before engaging in specific outreach to
the consumer about the debt. The final rule also addresses certain other disclosure-focused
provisions, such as clarifying how a debt collector may respond to a consumer’s request for
original-creditor information if the original creditor is the same as the current creditor.
Additionally, the final rule interprets the definition of consumer under the FDCPA to include
deceased natural persons and, relatedly, provides that, if a debt collector knows or should know
thatthe a consumer is deceased, and the debt collector hasnot previously provided the validation
information to the deceased consumer, the debt collector must provide that information to a

person who is authorized to act on behalf of the deceased consumer’s estate.

S 15U.S.C. 1692g(a).



II. Background
A. Debt Collection Market Background

A consumer debt is commonly understood to be a consumer’s obligation to pay money to
another person or entity. Sometimes a debt arises out of a closed-end loan. Other times, a debt
arises from a consumer’suse of an open-end line of credit, commonly a credit card. And in other
cases, a debt arises from a consumer’s purchase of goods or services with payment due
thereafter. Often there is an agreed-upon payment schedule or date by which the consumer must
repay the debt.

For a variety of reasons, consumers sometimes are unable or unwilling to make payments
when they are due. Collection efforts may directly recover some or all of the overdue amounts
owed to debt owners and thereby may indirectly help to keep consumer credit available and more
affordable to consumers.® Collection activities also can lead to repayment plans or debt
restructuring that may provide consumers with additional time to make payments or resolve their
debts on more manageable terms.”

The November 2020 Final Rule provides an extensive overview of the debt collection
market (including the roles of creditors, third-party debt collectors, debt buyers, and a variety of
service providers in the market), methods of debt collection, and consumer protection concerns
in debt collection.® Below the Bureau summarizes information regarding debt collection
methods and consumer protection concerns specifically related to the topics addressed in this

final rule.

6 See Bureau of Consumer Fin. Prot., Fair Debt Collection Practices Act: CFPB Annual Report 2013,at9 (Mar. 20,
2013), https.//www.consumerfinance.gov/data-research/research-reports/annual-rep ort-on-the-fair-debt-collection-
practices-act/ (2013 FDCPA Annual Report).

7 Seeid.
8 See 85 FR 76734,76735-37(Nov.30,2020).



B. Debt Collection Methods

If a consumer’s payment obligations remain unmet, a creditor may send the account to a
third-party debt collector to recover on the debt in the third-party debt collector’sname. A
creditor typically stops communicating with a consumer once responsibility for an account has
moved to a third-party debt collector. Active debt collection efforts typically begin with the debt
collector attempting to locate the consumer, usually by identifying a valid telephone number or
mailing address, so that the debt collector can establish contact with the consumer. Once a debt
collector has obtained contact information for a consumer, the debt collector typically will seek
to communicate with the consumer to obtain payment on some or all of the debt.

As already noted, FDCPA section 809(a) generally requires a debt collector to provide
certain information to a consumer either at the time that, or shortly after, the debt collector first
communicates with the consumer in connection with the collection of a debt. The required
information includes: (1) certain details about the debt, such as the amount of the debt and the
name of the creditor to whom the debt is owed; and (2) a description of consumer protections,
such as the consumer’s rights to dispute the debt and to request information about the original
creditor. A debtcollector may send a validation notice containing the required information as
the initial communication to the consumer or send the required information in a validation notice
within five days after the initial communication. Currently, validation notices include little or no
information about the debt beyond the information specifically listed in FDCPA section 809(a).
This information may not be sufficient for the consumer to recognize the debt, particularly if, for
example, the amount owed has changed over time due to interest, fees, payment, or credits, or if

the debt collector has changed since an original collection attempt.



A debt collector may tailor the collection strategy depending on a variety of factors,
including the size and age of the debt and the debt collector’s assessment of the likelihood of
obtaining money from the consumer. For example, rather than engage in active debt collection
efforts by affirmatively locating and contacting consumers, some debt collectors collecting
relatively small debts—such as many medical, utility, and telecommunications debts—report the
debts to consumer reporting agencies and then wait for consumers to contact them after
discovering the debts on their consumer reports.?

As discussed in the November 2020 Final Rule, a debt owner may also try to recover on a
debt through litigation. ! And debt collectors sometimes attempt to collect debt for which the
applicable statute of limitations has expired. The length of the limitations period for debt
collection claims usually varies by State and debt type; most limitations periods are between
three and six years, although someare as long as 15 years. Currently, in most States, expiration
of the statute of limitations, if raised by the consumer as an affirmative defense, precludes the
debt collector from recovering on the debt through litigation, but it does not extinguish the debt
itself. If the debtis not extinguished, a debt collector may use non-litigation means, such as
letters and telephone calls, to collect a time-barred debt, as long as those means do not violate the

FDCPA or other laws. !!

? Bureau of Consumer Fin. Prot., Consumer Credit Reports: A Study of Medical and Non-Medical Collections, at35-
36 (Dec.2014), http://files.consumerfinance.gov/f/201412 cfpb reports_consumer-credit-medical-and-non-
medical-collections.pdf(CFPB Medical Debt Report).

19 See 85 FR 76735,76736 (Nov. 30,2020).
"' See 85 FR 12672,12672-73 (Mar. 3,2020).
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C. Consumer Protection Concerns

As discussed in the November 2020 Final Rule, each year consumers submit tens of
thousands of complaints about debt collection to Federal regulators.!? A significant proportion
of those complaints involve debts that consumers believe they do not owe, which may be
because the debt is being collected in error or because the consumer does not recognize the debt.
Consumers also file thousands of private actions each year against debt collectors who allegedly
have violated the FDCPA, including many cases alleging violations related to the validation
notice. Since the Bureau began operations in 2011, it has brought numerous debt collection
cases against third-party debt collectors, alleging both FDCPA violations and unfair, deceptive,

or abusive debt collection acts or practices in violation of the Dodd-Frank Act.!3 In many of

12 See, e.g., Bureauof Consumer Fin. Prot., Fair Debt Collection Practices Act: CFPB Annual Report2020,at 13
(Mar.2020), https.//files.consumerfinance.gov/f/documents/cfpb_fdcpa_annual-report-congress_03-2020.pdf (2020
FDCPA AnnualReport); Fed. Trade Comm’n, 2019 Consumer Sentinel Network Databook,at7 (Jan.2020),
https://www.ftc.govisystem/files/documents/reports/consumer-sentinel-network-data-book-
2019/consumer_sentinel_network_data_book 201 9.pdf; Bureauof Consumer Fin. Prot., Fair Debt Collection
Practices Act: CFPB Annual Report 2019,at15-16 (Mar.2019),
https.//files.consumerfinance.gov/f/documents/cfpb _fdcpa annual-report-congress_03-2019.pdf (2019 FDCPA
Annual Report); Fed. Trade Comm’n, 2018 Consumer Sentinel Network Databook,at4,7 (Feb.2019),
https://www.ftc.govisystem/files/documents/reports/consumer-sentinel-network-data-book-
2018/consumer_sentinel_network _data_book 2018 0.pdf,Bureauof Consumer Fin. Prot., Fair Debt Collection
Practices Act: CFPB Annual Report 2018,at14-15 (Mar.2018),
https://files.consumerfinance.gov/f/documents/cfpb _fdcpa annual-report-congress 03-2018.pdf (2018 FDCPA
Annual Report); Fed. Trade Comm’n, 2017 Consumer Sentinel Network Databook,at 3,6 (Mar.2018),
https://www.ftc.gov/system/files/documents/reports/consumer-sentinel-network-data-book-
2017/consumer_sentinel_data_book 2017 pdf,Bureauof Consumer Fin. Prot., 2017 Fair Debt Collection Practices
Act: CFPB Annual Report 2017 ,at 15-16(Mar.2017),
https://files.consumerfinance.gov/f/documents/201703_cfpb_Fair-Debt-Collection-Practices-Act-Annual-Reportpdf
(2017 FDCPA Annual Report); Fed. Trade Comm’n, Consumer Sentinel Network Data Book for January—
December2016,at3,6 (Mar.2017), https.//www.fic.gov/system/files/documents/reports/consumer-sentinel-network-

data-book-january-december-2016/csn_cy-2016_data_book pdyf.

13 See, e.g., Stipulated Final Judgmentand Consent Order, Consumer Fin. Prot. Bureau v. Encore Capital Grp., Inc.,
3:20-cv-01750 (S.D.Cal. Oct. 15,2020),

https:/www.courtlistener.com/recap/gov.uscourts.casd.68671 9/gov.uscourts.casd.686719.5.1.pdf, Consent Order,
In re Asset Recovery Assocs.,2019-BCFP-0009 (Aug.28,2019),
https://www.consumerfinance.gov/documents/7938/cfpb_asset-recovery-associates _consent-order 201 9-08.pdyf;
ConsentOrder, In re Encore Capital Grp., Inc.,2015-CFPB-0022 (Sept.9,2015),
http://files.consumerfinance.gov/f/201509 cfpb_consent-order-encore-capital-group.pdf, Consent Order, In re
Portfolio Recovery Assocs., LLC,2015-CFPB-0023 (Sept.9,2015),


https://files.consumerfinance.gov/f/documents/cfpb_fdcpa_annual-report-congress_03-2018.pdf
https://www.courtlistener.com/recap/gov.uscourts.casd.686719/gov.uscourts.casd.686719.5.1.pdf

these cases, the Bureau has obtained civil penalties, monetary compensation for consumers, and
other relief. In its supervisory work, the Bureau similarly has identified many FDCPA violations
during examinations of debt collectors. Over the past decade, the Federal Trade Commission
(FTC) and State regulators also have brought numerous additional actions against debt collectors
for violating Federal and State debt collection and consumer protection laws.
D. FDCPA and Dodd-Frank Act Protections for Consumers
Federal and State governments historically have sought to protect consumers from
harmful debt collection practices. From 1938 to 1977, the Federal government primarily
protected consumers through FTC enforcement actions against debt collectors who engaged in
unfair or deceptive acts or practices in violation of section 5 of the FTC Act.!'# When Congress
enacted the FDCPA in 1977, it found that “[e]xisting laws and procedures for
redressing . . . injuries [were] inadequate to protect consumers.”!> Congress found that “[t]here
[was] abundant evidence of the use of abusive, deceptive, and unfair debt collection practices by
many debt collectors” and that these practices “contribute to the number of personal
bankruptcies, to marital instability, to the loss of jobs, and to invasions of individual privacy.” 1
The FDCPA was enacted, in part, “to eliminate abusive debt collection practices by debt
collectors, [and] to insure that those debt collectors who refrain from using abusive debt

collection practices are not competitively disadvantaged.”!” Among other things, the FDCPA:

http://files.consumerfinance.gov/f/201509 cfpb_consent-order-portfolio-recovery-associates-llc.pdf, Complaint,
Consumer Fin. Prot. Bureau v. Nat’l Corrective Grp., Inc., 1:15-cv-00899-RDB (D.Md. Mar.30,2015),

http://files.consumerfinance.gov/f/201503 cfpb_complaint-national-corrective-group.pdf.
“15U.S.C. 45.

5 15U.S.C. 1692(b).

©15U.8.C. 1692(a).

715 U.S.C. 1692(¢).



(1) prohibits debt collectors from engaging in harassment or abuse, making false or misleading
representations, and engaging in unfair practices in debt collection; (2) restricts debt collectors’
communications with consumers and others; and (3) requires debt collectors to provide
consumers with disclosures concerning the debts they owe or allegedly owe.

The FDCPA, in general, applies to debt collectors as that term is defined under the
statute. As discussed further in the section-by-section analysis of § 1006.2(i) of the November
2020 Final Rule, the FDCPA generally provides that a debt collector is any person: (1) who uses
any instrumentality of interstate commerce or the mails in any business the principal purpose of
which is the collection of any debts (i.e., the “principal purpose” prong), or (2) who regularly
collects, or attempts to collect, directly or indirectly, debts owed or due or asserted to be owed or
due to another (i.e., the “regularly collects” prong). FDCPA section 803(6) also sets forth
several exclusions from the general definition.

Until the creation of the Bureau, no Federal agency was authorized to issue regulations to
implement the substantive provisions of the FDCPA. Courts have issued opinions providing
differing interpretations of various FDCPA provisions, and there is considerable uncertainty with
respect to how the FDCPA applies to communication technologies that have developed since
1977. The Dodd-Frank Actamended the FDCPA to provide the Bureau with authority to
“prescribe rules with respect to the collection of debts by debt collectors.” 8
III. Summary of the Rulemaking Process
A. The November 2020 Final Rule

The Bureau issued the November 2020 Final Rule to finalize certain provisions of the

proposed rule that the Bureau published in the Federal Register on May 21,2019, to amend

18 FDCPA section 814(d), 15 U.S.C. 1692/(d).
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Regulation F.1? Specifically, the November 2020 Final Rule primarily addressed debt collection
communications and related practices by debt collectors. The November 2020 Final Rule
reserved certain sections of Regulation F in anticipation of this final rule.
B. The 2019 Proposal and 2020 Supplemental Proposal

Asnoted, on May 21, 2019, the Bureau published a proposed rule (the May 2019
proposal or proposal) in the Federal Register to amend Regulation F.20 The proposal provided a
90-day comment period that would have closed on August 19,2019. To allow interested persons
more time to consider and submit their comments, the Bureau issued an extension of the
comment period until September 18, 2019.2! In response to the May 2019 proposal, the Bureau
received more than 14,000 comments from consumers, consumer groups, members of Congress,
other government agencies, creditors, debt collectors, industry trade associations, and others. As
discussed below, the Bureau has considered those comments in deciding to issue this final rule.

As relevant to this final rule, in the May 2019 proposal, the Bureau proposed to
implement and interpret FDCPA section 809(a) and (b) regarding the information that debt
collectors must provide to consumers at the outset of debt collection communications and debt
collectors’ obligations to respond to consumers’ disputes and requests for original-creditor
information, including if the consumer obligated or allegedly obligated to pay the debt has died.
The Bureau also proposed to prohibit debt collectors from bringing or threatening to bring a legal
action against a consumer to collect a debt that the debt collector knows or should know is a

time-barred debt. And the Bureau proposed to prohibit debt collectors from furnishing

9 See 84 FR 23274 (May21,2019).
2014,
21 84 FR 37806 (Aug.2,2019).
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information regarding a debt to a consumer reporting agency before communicating with the
consumer about the debt.

On February 21, 2020, the Bureau released a supplemental notice of proposed rulemaking
to amend Regulation F to require debt collectors to make certain disclosures when collecting
time-barred debts (the February 2020 proposal).22 The February 2020 proposal provided a 60-
day comment period that would have closed on May 4, 2020. To allow interested persons more
time to consider and submit their comments, the Bureau issued two extensions of the comment
period, the first until June 5, 2020, and the second until August4,2020.23 In response to the
February 2020 proposal, the Bureaureceived approximately 90 comments from consumers,
consumer groups, members of Congress, other government agencies, creditors, debt collectors,
industry trade associations, and others. As discussed below, the Bureau has considered those
comments in adopting this final rule.

C. Consumer Testing

The Bureau has undertaken two rounds of qualitative disclosure testing and one round of
quantitative disclosure testing, all of which have informed this final rule.

First, as discussed in more detail in the May 2019 proposal, the Bureau in 2014
contracted with a third-party vendor, Fors Marsh Group (FMGQG), to assist with developing, and to

conduct qualitative consumer testing of the model validation notice.?* This initial qualitative

2 See 85 FR 12672 (Mar. 3,2020).
2 See 85 FR 17299 (Mar. 27,2020) (first extension); 85 FR 30890 (May 21,2020) (second extension).

* The Bureaualso tested a statementof consumer rights disclosure, but the Bureau decided not to propose to require
debt collectors to provide such a disclosure to consumers. Instead, the Bureau proposed in the May 2019 proposal to
require certain debtcollectors to provide with the validation informationa statement referring consumers to a
Bureau-provided website that would describe certain consumer protections in debtcollection. See the section-by-
section analysis of § 1006.34(c)(3)(iv). Because the Bureau did not propose torequire debt collectors to provide
consumers with a statement of consumer rights disclosure, the Bureau did notsummarize testingrelated to that
disclosure in the May 2019 proposal.

12



testing included focus group testing, cognitive testing, and usability testing conducted by FMG.?>
Through the testing, the Bureau sought insight into consumers’ understanding of debt collection
protections and how consumers would interact with the forms if the forms were incorporated into
a final rule. Specific findings from the consumer testing are discussed in more detail in part V
where relevant. In conjunction with the release of the May 2019 proposal, the Bureau made
available a report prepared by FMG regarding the focus group testing, 26 the cognitive testing, 2’
the usability testing,?® and a report prepared by FMG summarizing the focus group testing,
cognitive testing, and usability testing, 2

Second, to obtain additional information about consumer comprehension and decision-
making in response to sample debt collection disclosures relating to time-barred debt, in 2017 the
Bureau contracted with ICF International, Inc. (ICF) to conduct a web survey of approximately

8,000 individuals possessing a broad range of demographic characteristics.3? This quantitative

» See 84 FR 23274,23279 (May 21,2019).

26 See generally Fors Marsh Grp., Debt Collection Focus Groups (Aug.2014),
https://files.consumerfinance.gov/f/documents/cfpb_debt-collection fmg-focus-group-report.pdf(FMG Focus Group
Report). The focus group testing was conducted in accordance with OMB controlnumber 3 170-0022, Generic
Information Collection Plan forthe Development and/or Testing of Model Forms, Disclosures, Tools, and Other
SimilarRelated Materials.

27 See generally Fors Marsh Grp., Debt Collection Cognitive Interviews (n.d.),
https://files.consumerfinance.gov/f/documents/cfpb_debt-collection fmg-cognitive-report.pdf (FMG Cognitive
Report). The cognitive testing was conducted in accordance with OMB control number 3 1 70-0022, Generic
Information Collection Plan for the Development and/or Testing of Model Forms, Disclosures, Tools, and Other
Similar Related Materials.

8 See generally Fors Marsh Grp.., Debt Collection User Experience Study (Feb.2016),
https://files.consumerfinance.gov/f/documents/cfpb_debt-collection fmg-usability-report.pdf (FMG Usability
Report). Like the othertesting, the usability testing was conducted in accordance with OMB control number 3170—
0022, Generic Information Collection Plan forthe Development and/or Testing of Model Forms, Disclosures, Tools,
and Other Similar Related Materials.

» See generally Fors Marsh Grp., Debt Collection Validation Notice Research: Summary of Focus Groups,
Cognitive Interviews, and User Experience Testing (Feb.2016),
https://files.consumerfinance.gov/f/documents/cfpb_debt-collection fmg-summary-report.pdf (FMG Summary
Report).

3% OMB approved the Bureau’s requestto conduct the survey onMay 7,2019. See Office of Information &
Regulatory Affairs, Officeof Mgmt. & Budget, [CR—OIRA Conclusion,
https://www.reginfo.gov/public/do/PRAViewlCR ?ref nbr=201902-3170-001#(last visited Feb. 18,2020).
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testing concluded in late September 2019, and, in conjunction with the release of the February
2020 proposal, the Bureau3' and ICF32 published detailed reports summarizing the testing
methodology and results. The February 2020 proposal provides an extensive overview of the
quantitative testing. 33

Third, to further evaluate the effectiveness of the model validation notice, the Bureau
contracted with FMG again in 2019 to conduct an additional round of qualitative testing.
Because of the COVID-19 pandemic, FMG conducted this consumer testing by telephone,
completing 51 one-on-one usability interviews between October 5 and October 15,2020. The
qualitative testing showed, among other things, that 80 percent of participants shared positive
initial reactions to the model validation notice and indicated that the information in the notice
was clear and available actions were obvious. In addition, 88 percent of participants rated the
overall model validation notice as “very easy” or “easy’ to understand, and no participants rated
the notice as “difficult” or “very difficult” to understand. Finally, 77 percent of participants
answered correctly over 90 percent of the time when, after reviewing the notice, they were asked
to answer certain questions about information included on the notice. In conjunction with
release of this final rule, the Bureau is making available a report prepared by FMG regarding the

qualitative testing.34

3! See Bureau of Consumer Fin. Prot., Disclosure of Time-Barred Debtand Revival: Findings from the CFPB’s
Quantitative Disclosure Testing (Feb.2020), https://files.consumerfinance.gov/f/documents/cfpb_debt-collection-
quantitative-disclosure-testing_report.pdf(CFPB Quantitative Testing Report).

32 See ICF Int’l, Inc., Quantitative Survey Testing of Model Disclosure Clauses and Forms for Debt Collection :
Methodology Report(Jan. 21,2020), https.//files.consumerfinance.gov/f/documents/cfpb_icf debt-

survey methodology-report.pdf.
33 See 85 FR 12672,12676-77 (Mar. 3,2020).

3* See generally Fors Marsh Grp., Consumer Financial Protection Bureau (CFPB) Usability Testing Report: Model
Validation Notice (Nov.20,2020), https://files.consumerfinance.gov/f/documents/cfpb_model-validation-
notice_report_2020-12.pdf(November 2020 Qualitative Testing Report).
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D. Other Outreach?®

In November 2013, the Bureau began the rulemaking process with the publication of an
Advance Notice of Proposed Rulemaking (ANPRM) regarding debt collection.3¢ As discussed
in the May 2019 proposal, the ANPRM sought information about a wide variety of both first-
and third-party debt collection practices. The Bureau received more than 23,000 comments in
response to the ANPRM, which the Bureau considered when developing the proposals.

To better understand the operational costs of debt collection firms, including law firms,
the Bureau also surveyed debt collection firms and vendors and published a report based on that
study in July 2016 (CFPB Debt Collection Operations Study or Operations Study).3” The
Operations Study focused on understanding how debt collection firms obtain information about
delinquent consumer accounts and attempt to collect on those accounts.

In August 2016, the Bureau convened a Small Business Review Panel (Small Business
Review Panel or Panel) with the Chief Counsel for Advocacy of the Small Business
Administration (SBA) and the Administrator of the Office of Information and Regulatory Affairs
with the Office of Management and Budget (OMB).38 As part of this process, the Bureau

prepared an outline of proposals under consideration and the alternatives considered (Small

33 The preamble to the May 2019 proposal includes a more thorough discussion ofthe outreach the Bureau
conducted priorto issuing the proposal. See 84 FR 23274,23278-80(May21,2019).

78 FR 67848 (Nov. 12,2013).

37 See generally Bureau of Consumer Fin. Prot., Study of Third-Party Debt Collection Operations (July 2016),
https://www.consumerfinance.gov/documents/755/20160727 cfpb_Third Party Debt Collection_Operations Study
.pdf (CFPB Debt Collection Operations Study).

¥ The Small Business Regulatory Enforcement Fairness Act 0of 1996 (SBREFA), as amended by section 1100G(a)
of the Dodd-Frank Act, requires the Bureau to convene a Small Business Review Panel before proposinga rule that
may havea substantial economic impacton a significant number of small entities. See Pub.L.104-121,tit. 11,110
Stat. 857 (1996) (as amended by the Small Business and Work Opportunity Act of 2007, Pub. L. 110-28, tit. VIII,
subtit. C,sec.8302,121 Stat. 204 (2007)).
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Business Review Panel Outline or Outline),3? which the Bureau posted on its website for review
by the small entity representatives participating in the Panel process and by the general public.
The Panel gathered information from the small entity representatives and made findings and
recommendations regarding the potential compliance costs and other impacts on those entities of
the proposals under consideration. Those findings and recommendations are set forth in the
Small Business Review Panel Report, which is part of the administrative record in this
rulemaking and is available to the public.4* The Bureau considered these findings and
recommendations in preparing the proposals and this final rule.

The Bureau has also met on many occasions with various stakeholders, including
consumer advocates, debt collection trade associations, industry participants, academics with
expertise in debt collection, Federal prudential regulators, and other Federal and State consumer
protection regulators. The Bureau also received a number of comments specific to the debt
collection rulemaking in response to its Request for Information Regarding the Bureau’s
Adopted Regulations and New Rulemaking Authorities*! and its Request for Information
Regarding the Bureau’s Inherited Regulations and Inherited Rulemaking Authorities;* the
Bureau considered these comments in developing the proposals and this final rule. In addition,

the Bureau has engaged in general outreach, speaking at consumer advocate and industry events

3% Bureau of Consumer Fin. Prot., Small Business Review Panel for Debt Collector and Debt Buyer Rulemaking:
Outline of Proposals Under Consideration and Alternatives Considered (July 28,2016),
https://files.consumerfinance.gov/f/documents/20160727 cfpb_Outline of proposals.pdf (Small Business Review
Panel Outline). The Bureau also gathered feedback on the Small Business Review Panel Outline from other
stakeholders, members ofthe public, and the Bureau’s Consumer Advisory Board and Community Bank Advisory
Council.

40 Bureau of Consumer Fin. Prot., U.S. Small Bus. Admin. & Office of Mgmt. & Budget, Final Report of the Small
Business Review Panelon the CFPB’s Proposals Under Consideration for the Debt Collector and Debt Buying
Rulemaking (Oct.2016), https.//files.consumerfinance.gov/f/documents/cfpb_debt-collector-debt-buyer SBREFA-
report.pdf(Small Business Review Panel Report).

41 83 FR 12286 (Mar.21,2018).
“2 83 FR 12881 (Mar.26,2018).
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and visiting consumer organizations and industry stakeholders. The Bureau has provided other
regulators with information about the proposals and this final rule, has sought their input, and has
received feedback that has helped the Bureau to prepare this final rule.

Under the Dodd-Frank Act, the Bureau is required to conduct an assessment of
significant rules within five years of the rule’s effective date. The Bureau anticipates that this
final rule may be significant and therefore may require an assessment within five years of the
rule’s effective date. The Bureau is preparing now for this possible assessment. Specifically, the
Bureau is considering how best to obtain information now to serve as a baseline for evaluation of
the costs, benefits, and other effects of the final rule. The Bureau expects to collect data and
other information from consumers, debt collectors, and other stakeholders to understand whether
the rule is achieving its goals under the FDCPA and the Dodd-Frank Act, and to help the Bureau
measure the costs and benefits of the rule. Topics of data collection could include: whether
consumers are better able to identify a debt when receiving validation information after the rule
compared to before the rule; whether debt collectors are receiving higher or lower rates of
consumer disputes after the rule compared to before the rule; whether greater clarity about
FDCPA requirements helps reduce litigation related to the validation notice after the rule
compared to before the rule; and costs of the rule, both anticipated and unexpected, for
consumers or for industry. The Bureau expects to conduct outreach in 2021 to explore how best
to obtain such data, including potentially through surveying consumers or firms or by collecting
operational data.

IV. Legal Authority
The Bureau is issuing this final rule primarily pursuant to its authority under the FDCPA

and the Dodd-Frank Act. As amended by the Dodd-Frank Act, FDCPA section 814(d) provides
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that the Bureau “may prescribe rules with respect to the collection of debts by debt collectors,”
as defined in the FDCPA.43 Section 1022(a) of the Dodd-Frank Act provides that “[t]he Bureau
is authorized to exercise its authorities under Federal consumer financial law to administer,
enforce, and otherwise implement the provisions of Federal consumer financial law.”#* Section
1022(b)(1) of the Dodd-Frank Act provides that the Director may prescribe rules and issue orders
and guidance, as may be necessary or appropriate to enable the Bureau to administer and carry
out the purposes and objectives of the Federal consumer financial laws, and to prevent evasions
thereof.#> “Federal consumer financial law” includes title X of the Dodd-Frank Act and the
FDCPA.4 No provisions in this final rule are based on section 1031 ofthe Dodd-Frank Act.4’
These and other authorities are discussed in greater detail in parts [V.A through C below.
Part IV. A discusses the Bureau’s authority under sections 806 through 808 of the FDCPA.
Parts IV.B through C discuss the Bureau’s relevant authorities under the Dodd-Frank Act.
A. FDCPA Sections 806 through 808
As discussed in part V, the Bureau is finalizing several provisions, in whole or in part,
pursuant to its authority to interpret FDCPA sections 806 through 808, which set forth general

prohibitions on, and requirements relating to, debt collectors’ conduct and are accompanied by

4 15U.S.C. 1692/(d). Asnoted,theBureau is the first Federal a gency with authority to prescribe substantive debt
collection rules underthe FDCPA. Priorto the Dodd-Frank Act’s grant of rulemaking authority to the Bureau, no
agency had authority to issue substantiverules with respect tothe collection of debts by debt collectors under the
FDCPA, but the FTC published various materials providing guidance onthe FDCPA. The FTC’s materials have

informed the Bureau’s rulemaking and, if relevant to particular provisions, are discussed in part V.
#12U.8.C.5512(@).

#12U.8.C.5512(b)(1).

4 12U.S.C. 5481(12)(H), (14).

47 The Bureauproposed to rely on its Dodd-Frank Act section 103 1 authority (relating to unfair, deceptive, or
abusiveacts orpractices in connection with consumer financial products or services) to supporttwo interventions in
the May2019 proposal. The Bureau hasnot finalized any provisions ofthis finalrule (or, as discussed in the
November2020 Final Rule, of that final rule), pursuantto its authority under Dodd-Frank Act section 1031.

18



non-exhaustive lists of examples of unlawful conduct. The November 2020 Final Rule provides
an overview of how the Bureau interprets FDCPA sections 806 through 808.

FDCPA section 806 generally prohibits a debt collector from “engag[ing] in any conduct
the natural consequence of which is to harass, oppress, or abuse any person in connection with
the collection of a debt.”#® Then, “[w]ithout limiting the general application of the foregoing,” it
lists six examples of conduct that violate that section.*® Similarly, FDCPA section 807 generally
prohibits a debt collector from “us[ing] any false, deceptive, or misleading representation or
means in connection with the collection of any debt.”> Then, “[w]ithout limiting the general
application of the foregoing,” section 807 lists 16 examples of conduct that violate that section.>!
Finally, FDCPA section 808 prohibits a debt collector from “us[ing] unfair or unconscionable
means to collect or attempt to collect any debt.””32 Then, “[w]ithout limiting the general
application of the foregoing,” FDCPA section 808 lists eight examples of conduct that violate
that section.?3 Consistent with the approach in the November 2020 Final Rule>* and as proposed
in the May 2019 proposal,>> the Bureau interprets FDCPA sections 806 through 808 in light of:

(1) the FDCPA’s language and purpose; (2) the general types of conduct prohibited by those

#15U.8.C. 1692d.

©15U.S.C. 1692d(1)6).

0 15U.S.C. 1692e.

S115U.S.C. 1692¢(1)-(16).

215U.S.C. 1692f.

$15U.8.C. 1692f(1)-(8).

5 See 85 FR 76734, 76738 (Nov. 30,2020).
5584 FR 23274,23281-82 (May21,2019).
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sections and, where relevant, the specific examples enumerated in those sections; and (3) judicial
decisions.>®

In particular, the Bureau notes that, by their plain terms, FDCPA sections 806 through
808 make clear that their examples of prohibited conduct do not “limit[ ] the general application”
of those sections’ general prohibitions. The FDCPA’s legislative history is consistent with this
understanding, 57 as are opinions by courts that have addressed this issue.>® Accordingly, the
Bureau may interpret the general provisions of FDCPA sections 806 to 808 to prohibit conduct
that the specific examples in FDCPA sections 806 through 808 do not address if the conduct
violates the general prohibitions. In addition, the Bureau uses the specific examples to inform its
understanding of the general prohibitions. The Bureau also interprets FDCPA sections 806
through 808 in light of the significant body of existing court decisions interpreting those
sections, including, where applicable, cases discussing the collection of time-barred debt.>®

Finally, consistent with the majority of courts, the Bureau interprets FDCPA sections 806

56 Where the Bureau prescribes requirements pursuant only to its authority to implementand interpret sections 806
through 808 ofthe FDCPA, the Bureau does nottake a position on whether such practices also would constitute an

unfair, deceptive, orabusive act or practice under section 1031 of the Dodd-Frank Act.

7 See, e.g.,S. Rep.No.382,95thCong., st Sess. 2,4 (1977), reprintedin 1977U.S.C.C.AN.1695,1698(S.Rep.
No. 382) (“[TThis bill prohibits in general terms any harassing, unfair, or deceptivecollection practice. This will
enable the courts, where appropriate, to proscribe other improper conduct whichis not specifically addressed.”).
Courts havealsocited legislative history in noting that, “in passingthe FDCPA, Congress identified abusive
collection attempts as primary motivations forthe Act’s passage.” Hartv. FCILender Servs., Inc.,797F.3d 219,

226 (2d Cir.2015).

58 See, e.g., Strattonv. Portfolio Recovery Assocs., LLC,770 F.3d 443,450 (6th Cir.2014) (“[T]he listed examples
ofiillegal acts are just that—examples.”).

¥ 1Id. See, e.g.,Holzmanv. Malcolm S. Gerald & Assocs.,920 F.3d 1264 (11thCir.2019); Tatis v. Allied Interstate,
LLC,882F.3d422 (3d Cir.2018); Pantojav. Portfolio Recovery Assocs., LLC,852 F.3d 679 (7th Cir.2017), cert.
denied, 138S.Ct. 736 (2018); Daugherty v. Convergent Outsourcing Inc.,836F.3d 507 (5th Cir. 2016); Buchanan
v. Northland Grp., Inc.,776 F.3d 393 (6th Cir. 2015); McMahonv. LVNV Funding, LLC,744 F.3d 1010, 1020 (7th
Cir. 2014).
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through 808 to incorporate an objective, “unsophisticated” or “least sophisticated” consumer
standard. 0
B. Dodd-Frank Act Section 1032

Dodd-Frank Actsection 1032(a) provides that the Bureau may prescribe rules to ensure
that the features of any consumer financial product or service, “both initially and over the term of
the product or service,” are “fully, accurately, and effectively disclosed to consumers in a
manner that permits consumers to understand the costs, benefits, and risks associated with the
product or service, in light of the facts and circumstances.”®! Under Dodd-Frank Act section
1032(a), the Bureau is empowered to prescribe rules regarding the disclosure of the “features” of
consumer financial products and services generally. Accordingly, the Bureau may prescribe
rules containing disclosure requirements even if other Federal consumer financial laws do not
specifically require disclosure of such features. Dodd-Frank Act section 1032(c) provides that,
in prescribing rules pursuant to Dodd-Frank Act section 1032, the Bureau “shall consider
available evidence about consumer awareness, understanding of, and responses to disclosures or
communications about the risks, costs, and benefits of consumer financial products or
services.”%? The Bureau s finalizing §§ 1006.34 and 1006.38 based in part on its authority under
Dodd-Frank Actsection 1032.
C. Other Authorities Under the Dodd-Frank Act

Section 1022(b)(1) of the Dodd-Frank Act provides that the Bureau’s Director “may
prescribe rules and issue orders and guidance, as may be necessary or appropriate to enable the

Bureau to administer and carry out the purposes and objectives of the Federal consumer financial

85 FR 76734, 76740 Nov. 30,2020); 84 FR 23274,23282-83 (May21,2019).
6112 U.S.C. 5532(@).
212 U.S.C. 5532(c).
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laws, and to prevent evasions thereof.”®3 “Federal consumer financial laws” include the FDCPA
and title X of the Dodd-Frank Act.® Section 1022(b)(2) of the Dodd-Frank Act prescribes
certain standards for rulemaking that the Bureau must follow in exercising its authority under
Dodd-Frank Actsection 1022(b)(1).%5 See part VII for a discussion of the Bureau’s standards for
rulemaking under Dodd-Frank Act section 1022(b)(2).
V. Section-by-Section Analysis
Subpart A—General
Section 1006.1 Authority, Purpose, and Coverage
1(c) Coverage

In the November 2020 Final Rule, the Bureau adopted § 1006.1(c)(1) to specify that,
exceptas providedin § 1006.108 and appendix A, Regulation F applies to debt collectors, as
defined in § 1006.2(i), other than a person excluded from coverage by section 1029(a) of the
Consumer Financial Protection Act of2010, title X of the Dodd-Frank Act (12 U.S.C.
5519(a)).% The Bureau also noted that it was not finalizing, as part of the November 2020 Final
Rule, proposed § 1006.1(c)(2), which provided that certain provisions of Regulation F applied to
debt collectors only when they were collecting consumer financial product or service debt, as
defined in § 1006.2(f). The Bureau explained that it was not finalizing § 1006.1(c)(2) as part of
the November 2020 Final Rule because all of the provisions of that final rule apply to debt

collectors as defined in § 1006.2(1). The Bureau nevertheless reserved § 1006.1(c)(2) so that the

612 U.8.C.5512(b)(1).

#12U.S.C. 5481(14).

6 12U.S.C. 5512(b)(2).

6685 FR 76734,76742 (Nov.30,2020).
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Bureau could clarify which provisions of this final rule, if any, apply to debt collectors only if
they are collecting debt related to a consumer financial product or service.

For the reasons discussed in the section-by-section analysis of § 1006.34, two provisions
of that section (§ 1006.34(c)(2)(iii) and (3)(iv)) apply to debt collectors only if they are
collecting debt related to a consumer financial produce or service as defined in § 1006.2(f).
Therefore, the Bureau is finalizing § 1006.1(c)(2) to provide that certain provisions of
Regulation F apply to debt collectors only if they are collecting debt related to a consumer
financial product or service as defined in § 1006.2(f), and to specify that those provisions are
§ 1006.34(c)(2)(iii) and (3)(iv).

Section 1006.2 Definitions
2(e) Consumer

FDCPA section 803(3) defines a consumer as any natural person obligated or allegedly
obligated to pay any debt.%” The Bureau proposed § 1006.2(¢e) to implement this definition and
to interpret it to include a deceased natural person who is obligated or allegedly obligated to pay
a debt.®® The Bureau explained that this interpretation would ensure that individuals trying to
resolve a deceased consumer’s debts have the same legal right to receive the validation notice,
and to dispute the debt and request information about the original creditor, as the deceased
consumer would have had.

As the Bureau noted in the November 2020 Final Rule, the Bureau received a number of
comments regarding its proposal to interpret the term consumer to include deceased natural

persons. The Bureau also noted that it had proposed that interpretation, in large part, to facilitate

15 U.S.C. 1692a(3).
6 See 84 FR 23274,23288 (May 21,2019).
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delivery of validation notices under proposed § 1006.34 if the consumer obligated, or allegedly
obligated, on the debt has died. Further, the Bureau noted that it planned to address comments
received regarding that interpretation, and to determine whether to finalize that interpretation, as
part of this final rule. Thus, as finalized in the November 2020 Final Rule, § 1006.2(e) provides
that the term consumer means any natural person obligated or allegedly obligated to pay any
debt.® The Bureau now addresses comments received regarding its proposal to interpret the
definition to include deceased natural persons.

Several commenters supported the Bureau’s proposed interpretation. One industry
commenter stated that, in the decedent debt context, the person acting on behalf of a deceased
consumer’s estate should have the same rights regarding validation notices and disputes as the
consumer would have had if the consumer were still living. Another industry commenter
reported that many debt collectors currently attempt to treat deceased consumers as “consumers”
under the FDCPA and explained that the proposal would provide additional clarity that would
benefit both consumers and debt collectors in resolving the debts of deceased consumers. A
group of consumer advocates supported clarifying the rights of executors, administrators, and
personal representatives regarding validation notices and disputes. However, as discussed
below, these consumer advocate commenters opposed the proposed interpretation and suggested
a different way to address the issue.

Other commenters opposed interpreting the term consumer to include deceased natural
persons who are obligated or allegedly obligated to pay a debt. One industry commenter asserted

that the proposed interpretation would serve no purpose because deceased consumers lacked

% For the reasons discussed in the November 2020 Final Rule, § 1006.2(e)as finalized in thatrule also provides
that, forpurposes of § 1006.6, theterm consumer includes the persons describedin § 1006.6(a). To accountforany
revisions adoptedin this finalrule, it also specifies that the Bureaumay further define the term in Regulation F to
clarify its application when the consumer is deceased. See 85 FR 76734,76744-45,76888 (Nov.30,2020).
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privacy interests. A trade group commenter stated that no evidence of confusion existed in the
decedent debt context, and that the Bureau’s interpretation would expand the class of individuals
entitled to sue debt collectors for violations of the FDCPA and the final rule. Finally, a group of
consumer advocates suggested that the Bureau’s interpretation was unnecessary because
proposed comments 34(a)(1)—1 and 38-1 would clarify that a person who is authorized to act on
behalf of the deceased consumer’s estate operates as the consumer for purposes of

§§ 1006.34(a)(1) and 1006.38.7° These commenters also stated that, if the Bureau were
attempting to change the class of individuals who may bring civil actions against debt collectors,
the FDCPA already allows any “person” to bring such claims.

For the reasons discussed below, the Bureau is revising § 1006.2(e), as set forth in the
November 2020 Final Rule, to clarify that the definition of consumer includes deceased natural
persons. Asexplained in the May 2019 proposal, the FDCPA does not specify whether a
consumer, as defined in section 803(3), includes a deceased consumer (or whether a natural
person, as that term is used in section 803(3), includes a deceased natural person).”! Because the
definition of consumer in FDCPA section 803(3) is silent with respect to deceased consumers,
other FDCPA provisions that refer to a debt collector’s obligations to a consumer lack clarity in
the decedent debt context. For example, FDCPA provisions requiring debt collectors to provide
validation information, and to respond to disputes and requests for original-creditor information,
do not address situations in which the person obligated or allegedly obligated to pay the debt is
deceased. Uncertainty surrounding these provisions increases the risk of consumer harm in the

decedent debt context. Specifically, without validation information and an opportunity to dispute

70 See the section-by-section analyses of §§ 1006.34and 1006.38.
"l See 84 FR 23274,23288 (May 21,2019).
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the debt, individuals trying to resolve debts in a deceased consumer’s estate will lack information
needed to determine whether they are being asked to pay the right debt, in the right amount, and
to the right debt collector, and, consequently, whether they should assert dispute rights.
Accordingly, to increase clarity and to decrease the risk of consumer harm, the Bureau is
revising § 1006.2(e) to provide that the term consumer means any natural person, whether living
or deceased, obligated or allegedly obligated to pay any debt. The Bureau also is revising
§ 1006.2(e) to delete the statement that the Bureau may further define the term to clarify its
application when the consumer is deceased, since this final rule contains that further definition. 72
Relatedly, the Bureau is finalizing the commentary to §§ 1006.34(a)(1) and 1006.38 that clarifies
that a person who is authorized to act on behalf of the deceased consumer’s estate, such as the
executor, administrator, or personal representative, operates as the consumer for purposes of
§§ 1006.34(a)(1) and 1006.38.
Regarding the comment that deceased consumers have no privacy rights, the Bureau
disagrees. Inits Policy Statement on Decedent Debt, the FTC prohibited debt collectors from
openly referring to a deceased consumer’s debts in communications with third parties, instead

adopting an approach that “balance[d] the legitimate needs of the collector with the privacy

2 In the proposal, the Bureau explained that its interpretation was “consistent with a modern trend in the law that
favorsrecognizing, asa default, the continued existence of a natural person after death.” 84 FR 23274,23288 (May
21,2019). Consumer advocates pointed out that theauthority cited for this proposition comes from contexts other
than the FDCPA. Butthese commenters do not explain why this factundemines the existence ofthe trend
described by the Bureau.
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interests of the decedent.”’? In the November 2020 Final Rule, the Bureau took a similar
approach regarding location communications for decedent debt.”*

Moreover, interpreting the term consumer in § 1006.2(e) to include deceased natural
persons is supported by more than concern for a decedent’s privacy; it also clarifies debt
collector’s obligations to a consumer and, in turn, to those authorized to act on the consumer’s
behalf, if the consumer has died. This includes clarifying a debt collector’s obligations under the
FDCPA’s provisions, as implemented in this final rule and in the November 2020 Final Rule,
regarding validation information and disputes and requests for original-creditor information,
which help to ensure that consumers are not paying the wrong debt, in the wrong amount, to the
wrong debt collector.

This interpretation also clarifies the application of § 1006.22(f)(4), which the Bureau
adopted in the November 2020 Final Rule to prohibit debt collectors from communicating or
attempting to communicate with a person in connection with the collection of a debt through a
social media platform if the communication or attempt to communicate is viewable by the
general public or the person’s social media contacts.” In adopting that provision, the Bureau
discussed that a consumer advocate commenter had stated that the Bureau should broaden the
prohibition to apply to deceased consumers, such that debt collectors would be prohibited from
posting publicly about a deceased consumer’s alleged debt on the consumer’s social media page.

The consumer advocate commenter stated that a debt collector’s only reason for doing so would

® Fed. Trade Comm’n, Statement of Policy Regarding Communications in Connection withthe Collection of
Decedents’ Debts at 44921 (July 27,2011),

https:/twww.ftc.gov/sites/default/files/documents/federal _register notices/statement-policy-regarding-
communications-connection-collection-decedents-debts-policy-statement/ 1107 20fdcpa.pdf(FTC Policy Statement
on Decedent Debt).

™ See 85 FR 76734,76797-00,76890, 76900 (Nov. 30,2020).
"> Seeid.at76836-39,76892.
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be to pressure surviving relatives to pay the debt, either to protect the deceased consumer’s
reputation or out of a sense of moral obligation. 76

In finalizing § 1006.22(f)(4) in the November 2020 Final Rule, Bureau noted that the
prohibition applied to communications and attempts to communicate with “a person,” and that
person, as defined in § 1006.2(k), includes a consumer. The Bureau again noted that it had
received a number of comments regarding its proposal to interpret the term consumer to include
deceased natural persons and that it would address such comments in this final rule. In
determining to revise § 1006.2(e) to include a deceased natural person who is obligated or
allegedly obligated to pay a debt, the Bureau thus also clarifies that the prohibition in
§ 1006.22(f)(4) includes deceased consumers.

The Bureau disagrees with the industry commenter that there is no evidence of confusion
about the definition of consumer in the decedent debt context. As explained above, the
FDCPA’s current lack of clarity in the decedent debt context creates uncertainty in several
situations arising during the collection of debts belonging to deceased consumers. Therefore, the
Bureau determines that additional clarity will improve the debt collection system for all parties.

Nor does § 1006.2(e) expand the class of potential plaintiffs who may bring suit under the
FDCPA and Regulation F, as an industry commenter alleged. The civil liability provision of the
FDCPA already creates liability for violations committed against any person.”” As noted in the
proposal, the trend in the law has been to recognize, as a default, the continued existence of a

natural person after death for purposes of bringing civil actions, particularly for remedial statutes

76 Seeid.at76836-39.
T15U.8.C. 1692k.
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like the FDCPA.7® This commenter did not explain how the Bureau’s interpretation would result
in a lawsuit by someone other than a “person” under the statute.

Finally, the Bureau disagrees, as suggested by certain commenters, that the commentary
to §§ 1006.34(a)(1) and 1006.38 (final comments 34(a)(1)-1 and 38-3) provide adequate clarity
without interpreting the term consumer to include deceased natural persons. In fact, interpreting
the term consumer to include deceased natural persons is a necessary predicate to provide that
the persons identified in those comments operate as the consumer for purposes of the
requirements relating to validation information, disputes, and requests for original-creditor
information.

Commenters raised additional issues related to § 1006.2(e). A few industry commenters
suggested that the Bureau’s proposed interpretation was inconsistent with the Bureau’s mortgage
servicing rules regarding successors in interest. One trade group commenter stated that allowing
any individual authorized to act on behalf of a deceased consumer’s estate to meet
Regulation F’s definition of consumer under § 1006.2(e) will complicate and potentially impede
the existing successor in interest process under Regulations X and Z. The commenter explained
that, under proposed comment 34(a)(1)—1, mortgage servicers who are also debt collectors under
Regulation F would have to send validation information to the person authorized to act on behalf
of the deceased consumer’s estate but would not be able to send foreclosure-related disclosures
required under State law to the same person, unless that person had assumed ownership of the
obligation. The commenter also suggested that, under proposed comment 38—1, debt collectors

would be required to focus resources on verifying the identify of an individual asserting to be a

8 See 84 FR 23274,23288 (May 21,2019).
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person authorized to act on behalf of the deceased consumer’s estate, which would take away
from legitimate efforts to respond to disputes and requests for original-creditor information.

Another trade group commenter stated that the clarification in proposed comment
34(a)(1)-1 to send the validation notice to the person authorized to act on behalf of the deceased
consumer’s estate if the debt collector knows or should know that the consumer is deceased
would, unlike the Bureau’s mortgage servicing rules, appear to create an affirmative obligation
for mortgage servicers to track down information about potential successors in interest and cloud
requirements for mortgage servicers under Regulation X. For this reason, a third trade group
commenter suggested that, if a required notice must be sent and no individual has come forward
as a potential or confirmed successor in interest, the Bureau should permit mortgage servicers to
address a validation notice to the deceased consumer or “the estate of” the deceased consumer
rather than require a search for an individual to whom to address the notice.

As the Bureau has previously explained, while many mortgage servicers are not subject
to the FDCPA, mortgage servicers that acquired a mortgage loan at the time that it was in default
may be subject to the FDCPA with respect to that mortgage loan.” As discussed below, the
Bureau concludes that including a deceased natural person who is obligated or allegedly
obligated to pay a debt within the definition of consumer under § 1006.2(e) is not inconsistent
with the Bureau’s mortgage servicing rules on successors in interest. Although one commenter
asserted that finalizing this definition as proposed would complicate and potentially impede the
existing successor in interest process, the commenter failed to explain why that would be the

case and the Bureau does not believe that to be the case.

" See 85 FR 76734,76758 (Nov.30,2020); 81 FR 71977,71978(Oct. 19,2016).
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Regarding delivery of validation information, as discussed below, comment 34(a)(1)-1
clarifies that, if a debt collector knows or should know that a consumer is deceased, and if the
debt collector has not previously provided the validation information to the deceased consumer,
then in such circumstances, to comply with § 1006.34(a)(1), a debt collector must provide the
validation information to an individual whom the debt collector identifies by name and who is
authorized to act on behalf of the deceased consumer’s estate.80 A person who is authorized to
act on behalf of a deceased consumer’s estate may include the executor, administrator, or
personal representative. However, as discussed in the November 2020 Final Rule, for purposes
of Regulations X and Z, a successor in interest is, in general, a person to whom an ownership
interest either in a property securing a mortgage loan subject to subpart C of Regulation X, or in
a dwelling securing a closed-end consumer credit transaction under Regulation Z, is transferred
under specified circumstances including, for example, after a consumer’s death or as partof a
divorce.8! Therefore, a person who is authorized to act on behalf of a deceased consumer’s
estate for purposes of Regulation F may or may not also be a successor in interest under
Regulations X and Z, depending on whether an ownership interest in a property securing a
mortgage loan or a dwelling securing a closed-end consumer credit transaction is transferred to
that person under the circumstances specified in Regulations X and Z.32

Comment 34(a)(1)—1 provides debt collectors clarity regarding to whom the validation

information must be provided in the narrow circumstance in which the debt collector knows or

80 See the section-by-section analysis of § 1006.34(a)(1).

81 See 85 FR 76734,76758-59 (Nov.30,2020). Seealso 12CFR 1024.31,1026.2(a)(27)(i). A confirmedsuccessor
in interest, in turn, means a successor in interest oncea mortgage servicer has confirmed the successor in interest’s
identity and ownership interest in the property thatsecures themortgage loanorin the dwelling. See 12 CFR
1024.31,1026.2(a)(27)(ii).

212 CFR 1024.31,1026.2(@)(27).
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should know that a consumer is deceased and the debt collector has not previously provided the
validation information to the deceased consumer. According to the comment, under these
circumstances, a debt collector who is collecting the debt of a deceased consumer must
determine who is authorized to act on behalf of a deceased consumer’s estate. These efforts,
however, do not create an affirmative obligation under the Bureau’s mortgage servicing rule for
a mortgage servicer that is subject to the FDCPA with respect to a mortgage loan to seek out
potential successors in interest within the meaning of the mortgage servicing rules. Under the
mortgage servicing rules, a mortgage servicer is not required to conduct a search for potential
successors in interest if the mortgage servicer has not received actual notice of their existence. ?3
If, in the course of determining who is authorized to act on behalf of a deceased consumer’s
estate for purposesof § 1006.34(a)(1),a mortgage servicer receives actual notice of the existence
of a potential successor in interest, the mortgage servicer must, as required under Regulation X,
maintain policies and procedures reasonably designed to ensure that the servicer can retain this
information and promptly facilitate communication with the potential successor in interest. 84
However, because a mortgage servicer that is subject to the FDCPA with respect to a mortgage
loan may comply with both this final rule and the applicable successor in interest provisions
under Regulations X and Z, the Bureau concludes there is no conflict with the mortgage
servicing rules. Additionally, nothing in this final rule is intended to alter the successor in
interest provisions in Regulations X and Z or to impose additional requirements under

Regulations X and Z.

% 12 CFR 1024.38(b)(1)(vi); comment 38(b)(1)(vi)-1.

8 Id. The generalservicingpolicies, procedures, and requirements in 12 CFR 1024.38 do not apply to a mortgage
servicerthat qualifies as a smallservicer pursuant to 12 CFR 1026.41(e). See 12 CFR 1024.30(b)(1).
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In response to the commenter’s concern regarding the burdens under comment 38—1 of
determining who is authorized to act on behalf of a deceased consumer’s estate before
responding to a dispute or request for original-creditor information, the potential burdens
associated with responding to such incoming disputes and requests will be significantly reduced
once a debt collector has procedures in place to make that threshold determination or has already
made that determination for purposes of providing the validation information as described in
comment 34(a)(1)-1.

The Bureau declines to adopt the suggestion to allow mortgage servicers to address a
validation notice to the deceased consumer or to “the estate of”” the deceased consumer. As
discussed in the proposal, the Bureau shares the view of the FTC, which stated in its Policy
Statement on Decedent Debt that individuals who lack the authority to resolve the estate but who
wish to be helpful are likely to open communications addressed to the decedent’s estate, or to an
unnamed executor or administrator, which makes such communications insufficiently targeted to
a consumer with whom the debt collector may generally discuss the debt.® The Bureau,
therefore, shares the view of the FTC that “communication[s] addressed to the decedent’s estate,
or an unnamed executor or administrator, [are] location communication[s] and must not refer to
the decedent’s debts.”80 Accordingly, comment 34(a)(1)-1 specifies that a debt collector must
provide the validation information to an individual that the debt collector identifies by name who
is authorized to act on behalf of the deceased consumer’s estate.

A group of consumer advocates stated that certain other provisions of the Bureau’s

proposal, such as § 1006.14(e)’s prohibition on publishing lists of consumers who allegedly

8 See 84 FR 23274,23334 (May 21,2019).
8 FTC Policy Statementon DecedentDebt, supranote 73, at 44920.
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refuse to pay debts and § 1006.18(b)(1)(iv)’s prohibition on falsely representing or implying that
the consumer committed any crime or other conduct in order to disgrace the consumer, should
apply to deceased consumers. But, these commenters claimed, other provisions, like

§ 1006.6(b)(1)’s restrictions on communicating at inconvenient times or places, were nonsensical
as applied to deceased consumers. Therefore, these commenters argued, the Bureau’s
interpretation in proposed § 1006.2(e) was overbroad.

The Bureau acknowledges that there may be certain provisions in the November 2020
Final Rule and in this final rule that refer to a consumer that simply will be inapplicable in the
context of a deceased consumer.?” Nevertheless, as consumer advocates acknowledged, other
provisions that refer to a consumer will apply to deceased consumers. For example, as discussed
above, interpreting the term consumer in § 1006.2(e) to include deceased natural persons means
that, as applied to § 1006.22(f)(4), debt collectors are prohibited from posting publicly about a
deceased consumer’s alleged debt on a deceased consumer’s public-facing social mediapage. In
situations that are currently unclear, such as delivery of validation information, the final rule
adopts commentary clarifying debt collectors’ obligations.

This group of consumer advocates also recommended that the Bureau require debt
collectors to provide a validation notice to the person authorized to act on behalf of the deceased
consumer’s estate even if validation information already was provided to the consumer. These
commenters also asked the Bureau to provide that the validation period starts from the date the

person authorized to act on behalf of the deceased consumer’s estate receives the validation

¥ For example, § 1006.6(b) restricts, among other things, the times at which debtcollectors can communicate or
attempt to communicate with consumers. See 85FR 76734, 76889 (Nov.30,2020). To the extent that
“communicate” includes havinga conversation, the Bureaubelieves it is obvious that this prohibition is simply
inapplicable in the case of a deceased consumer (but does apply to havinga conversation with the executor or
administrator of the consumer’s estate).
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notice, and to require debt collectors to respond to disputes and requests for original-creditor
information submitted by this person, even if a response already was provided to the consumer.
The Bureau declines to adopt these suggestions because the Bureau finds that, in the scenario
described, the debt collector has already satisfied the debt collector’s obligations to the consumer
as set forth in FDCPA section 809 and §§ 1006.34 and 1006.38. Depending on the facts, the
debt collector could be required to provide a validation notice or dispute response to the person
authorized to act on behalf of the deceased consumer’s estate,®® but the Bureau declines to
require debt collectors to do so in all cases. Nevertheless, the Bureau notes that debt collectors
who voluntarily provide validation notices after a consumer dies (as some industry commenters
reported is done), and who, in doing so, start a new validation period, do not thereby violate the
FDCPA or Regulation F.

For the reasons discussed above, and pursuant to its authority under FDCPA section
814(d) to prescribe rules with respect to the collection of debts by debt collectors, the Bureau is
finalizing § 1006.2(e) as proposed to interpret the definition of consumer in FDCPA section
803(3) to mean any natural person, whether living or deceased, who is obligated or allegedly
obligated to pay any debt.
2(f) Consumer Financial Product or Service

As discussed in the November 2020 Final Rule, the Bureau proposed § 1006.2(f) to
define consumer financial product or service debt to mean any debt related to any consumer
financial product or service, as consumer financial product or service is defined in section

1002(5) of the Dodd-Frank Act.8? As also discussed in the November 2020 Final Rule, the

8 See the section-by-section analysis of § 1006.34(b)(5).
%85 FR 76734,76745(Nov.30,2020).
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Bureau did not finalize § 1006.2(f) as part of that rulemaking because the Bureau did not finalize
in that rulemaking any provisions for which the definition in proposed § 1006.2(f) would have
been relevant.

For the reasons discussed in the section-by-section analyses of §§ 1006.1(c) and 1006.34,
the Bureau is adopting in this final rule two provisions (§ 1006.34(c)(2)(ii1) and (3)(iv)) that
apply to debt collectors only if they are collecting debt related to a consumer financial product or
service. This includes, for example, debt collectors collecting debts related to consumer
mortgage loans or credit cards.?® To facilitate compliance with those provisions, the Bureau is
adopting § 1006.2(f) to provide that consumer financial product or service has the meaning in
section 1002(5) of the Dodd-Frank Act (12 U.S.C. 5481(5)).

The Bureau notes that it originally proposed § 1006.2(f) to define the term “consumer
financial product or service debt.” However, because the relevant defined term in the Dodd-
Frank Actis “consumer financial product or service,” and because certain commenters observed
that including two definitions of the term “debt” in the rule would be confusing, the Bureau is
finalizing § 1006.2(f) to provide that the defined term in the rule is “consumer financial product
or service” and that the term has the same meaning given to it in section 1002(5) of the Dodd-
Frank Act.

Subpart B—Rules for FDCPA Debt Collectors
Section 1006.26 Collection of Time-Barred Debts

The May 2019 proposal and the February 2020 proposal both addressed the collection of

time-barred debt. In the May 2019 proposal, the Bureau proposed to define several terms

(proposed § 1006.26(a)) and to prohibit debt collectors from bringing or threatening to bring

% See 84 FR 23274,23286 (May 21,2019).
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legal actions against consumers to collect certain time-barred debts (proposed § 1006.26(b)). In
the February 2020 proposal, the Bureau proposed to require debt collectors to provide
disclosures if collecting certain time-barred debts (proposed § 1006.26(c)). The February 2020
proposal also included model language and forms that debt collectors could use to comply with
the proposed disclosure requirements. In the November 2020 Final Rule, the Bureau noted that
it planned to address its proposals regarding time-barred debt in this final rule, and the Bureau
reserved § 1006.26 for that purpose. After considering the comments received in response to
both the May 2019 and February 2020 proposals, the Bureau is now finalizing proposed
§ 1006.26(a) and (b) with modifications as described below. The Bureau is not finalizing
proposed § 1006.26(c).
26(a) Definitions

Proposed § 1006.26(a) defined two terms not defined in the FDCPA: statute of
limitations and time-barred debt. The Bureau proposed to define these terms to facilitate
compliance with proposed § 1006.26(b) and (c). As discussed below, the Bureau is finalizing
§ 1006.26(a) as proposed. The Bureau is finalizing § 1006.26(a) pursuant to its authority under
FDCPA section 814(d) to prescribe rules with respect to the collection of debts by debt
collectors.
26(a)(1) Statute of Limitations

Proposed § 1006.26(a)(1) defined the term statute of limitations to mean the period
prescribed by applicable law for bringing a legal action against the consumer to collect a debt.”!

Statutes of limitation, which typically are established by State law, provide time limits for

bringing suit on legal claims. As the Bureau explained in the May 2019 proposal, statutes of

! See 84 FR 23274,23327-28 (May21,2019).
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limitation serve several purposes.®? First, statutes of limitations advance a defendant’s interest in
repose. Thatis, they reflect a legislative judgment that it is “unjust to fail to put the adversary on
notice to defend within a specified period of time.”?3 Second, statutes of limitations eliminate
stale claims. Thatis, they protect defendants and the courts from having to deal with cases in
which “the search for truth may be seriously impaired by the loss of evidence, whether by death
or disappearance of witnesses, fading memories, disappearance of documents, or otherwise.”%*
Third, statutes of limitations provide “certainty about a plaintiff’s opportunity for recovery and a
defendant’s potential liabilities.”®> For debt collection claims, the length of the applicable statute
of limitations often varies by State and, within each State, by debt type. Although most statutes
of limitations applicable to debt collection claims are between three and six years, some are as
longas 15 years.

Several commenters addressed proposed § 1006.26(a)(1). One industry commenter
confirmed that the proposed definition of statute of limitations comported with debt collectors’
understanding of the term. A number of other industry commenters requested that the Bureau
modify the definition to account for the fact that it can be challenging to determine the applicable
statute of limitations in certain circumstances. For example, two industry commenters requested
that the Bureau clarify that, in determining the applicable statute of limitations, a debt collector
need only conduct a reasonable investigation based on objectively ascertainable facts, and thata
debt collector would only be charged with knowing that the statute of limitations has expired if

the law is clearly established. The commenters also requested that the Bureau more specifically

92 See generally Rotellav. Wood, 528 U.S. 549,555 (2000) (identifying “the basic policies of all limita tions
provisions” as “repose, elimination of stale claims, and certainty”).

% United Statesv. Kubrick,444U.S. 111,117 (1979).
% Id.
% Young v. United States,535U.S.43,47 (2002) (quoting Rotella, 528 U.S. at 555).
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define certain elements of the term statute of limitations to lessen the burden on debt collectors
of determining whether a debt is time barred. For example, they suggested defining “applicable
law” as the law of the jurisdiction where the consumer resides or is believed to reside at the time
collections begin, or the law of the jurisdiction in which the consumer signed any underlying
contract. Commenters suggested that these changes would make it easier for a debt collector to
determine the statute of limitations applicable to a particular debt while protecting a debt
collector from liability when it is difficult determine the exact date on which a debt becomes
time barred.

The Bureau is finalizing § 1006.26(a)(1) as proposed. As industry commenters
confirmed, the definition of statute of limitations in § 1006.26(a)(1) is consistent with debt
collectors’ understanding of the term. The Bureau declines to modify the definition to identify
the type of investigation a debt collector must or should undertake to ascertain the applicable
statute of limitations. The Bureau also declines to define the term “applicable law” in the
manner requested by commenters. The Bureau recognizes that, in some cases, it can be
challenging and costly for a debt collector to determine what statute of limitations applies to a
legal action against the consumer to collect a particular debt, and that, in some cases, the
commenters’ suggestions could reduce those challenges and costs. The Bureau declines,
however, to address the challenges and costs associated with determining whether a debt is time
barred by modifying the definition of statute of limitations, a term with a meaning widely
understood by debt collectors, or by defining new terms. Comments relating to the difficulty of

determining whether a debt is time barred are discussed further in the section-by-section analysis

of § 1006.26(b).
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26(a)(2) Time-Barred Debt

Proposed § 1006.26(a)(2) defined the term time-barred debt to mean a debt for which the
applicable statute of limitations has expired.

As the Bureau explained in the May 2019 proposal, many debt collectors already
determine whether the statute of limitations applicable to a debt has expired. Some do so to
comply with State and local disclosure laws that require them to inform consumers when debts
are time barred.®’ Others do so to assess whether they can sue to collect the debt, which may
affect their collection strategy. In addition, the information that debt buyers generally receive
when bidding on and purchasing debts, and the information that other debt collectors generally
receive at placement, may allow them to determine whether the applicable statute of limitations
has expired.”®

Several commenters addressed proposed § 1006.26(a)(2). An industry commenter
confirmed that the proposed definition comported with debt collectors’ understanding of the
term. Two other industry commenters expressed concern that the term time-barred debt may
imply that a debt collector has no right at all to collect the debt, whereas in most jurisdictions a
debt’s time-barred status only limits the debt collector’s right to recover on the debt through a

lawsuit. Several industry commenters expressed concern that the proposal seemed to

% See 84 FR 23274,23328 (May 21,2019).

7 See, e.g.,Cal. Civ. Code sec. 1788.52(d)(3); Conn. Gen. Stat. sec. 36a-805(a)(14); Mass. Code Regs., tit. 940,
§7.07(24); N.M.Code.R.sec. 12.2.12.9(A); N.Y. Comp. Codes R. & Regs., tit. 23, sec. 1.3; New York City, N.Y.,

Rules, tit. 6, sec.2-191(a); W. Va. Code sec. 46a-2-128(f).

% See Fed. Trade Comm’n, The Structure and Practices of the Debt Buying Industry,at 49 (Jan.2013),
https://www.ftc.govisites/default/files/documents/reports/structure-and-practices-debt-buying-
industry/debtbuyingreport.pdf(FTC Debt Buying Report) (“The data the Commissionreceived from debt buyers
suggests thatdebt buyers usually are likely to know orbe able to determine whetherthe debts on whichtheyare
collectingare beyond the statute oflimitations.”). Similarly, themajority ofrespondents to the Bureau’s Debt
Collection Operations Study reported always or oftenreceiving certain information and documentation that may be
relevantto determining whethera debtis time barred, suchas debt balance at charge off, accountagreement
documentation, and billing statements. See CFPB Debt Collection Operations Study, supranote 37,at 23.
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contemplate that a debt is a single amount that becomes time barred at a single moment in time
and noted that not all debts operate in that manner. For example, these commenters stated that
an installment loan could become time barred on a rolling basis depending on when each
installment was due. In addition, according to some commenters, a legal action to collect a debt
may be based on more than one legal theory or involve more than one cause of action, and each
theory or cause of action may be subject to a different statute of limitations. Similarly, according
to some commenters, certain secured debts may be subject to more than one method of suit and
more than one statute of limitations. For example, these commenters asserted, in some States a
mortgagee may choose whether to pursue a remedy at law on the note, a remedy in equity on the
mortgage, or both, and the statute of limitations applicable to these claims may differ. Relatedly,
one industry commenter asked the Bureau to clarify that debt collectors are not prohibited from
taking legal action to enforce a lien even if a claim on the underlying obligation is time barred.
Alternatively, the commenter asked the Bureau to clarify that the requirements of proposed
§ 1006.26 would apply only when all causes of action associated with the underlying note and
with the security instrument are time barred. %

The Bureau is finalizing § 1006.26(a)(2) as proposed. As industry commenters
confirmed, the definition of time-barred debtin § 1006.26(a)(2) is consistent with debt
collectors’ understanding of the term. In response to commenters’ concerns that the term time-

barred debt might imply that a debt collector has no right to collect the debt, the Bureau notes

% Another commenter seeking clarification on thescope of proposed § 1006.26(b) asserted thatin rem enforcement
of a security instrumentis not inherently debt collection. The Bureaunotes that§ 1006.26, like the rest of this final
rule, applies only to FDCPA debtcollectors. The Supreme Court recently held that a business engaged in no more
than nonjudicial foreclosure proceedings isnot an FDCPA debtcollector, exceptforthelimited purpose of FDCPA
section 808(6). See Obduskey v. McCarthy & Holthus LLP,139 S.Ct.1029(2019). FDCPA section 808(6)
specifically prohibits taking or threatening to take any nonjudicial action in certain circumstances, such as where
there is no presentright to possession through an enforceable security instrument.
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that, in most jurisdictions, as commenters observed and as is discussed in the section-by-section
analysis of § 1006.26(b), a debt is not extinguished when the statute of limitations expires.
Rather, in these jurisdictions, a debt collector still may collect the debt using non-litigation
means, such as telephone calls and letters, and the Bureau’s use of the term time-barred debt
neither changes that fact nor is meant to imply otherwise. With respect to industry commenters’
concern about debts for which multiple statutes of limitation may be relevant, the Bureau notes
thata debtis a time-barred debt under § 1006.26(a)(2) if the applicable statute of limitations has
expired. The applicable statute of limitations depends on the specific legal action the debt
collector takes or represents that it will take. For some debts, such as certain installment loans
and secured debts, it may be the case that one claim associated with a debt is time barred while
another claim associated with the debt is not. In such a case, the prohibitions in § 1006.26(b)
apply to the time-barred claim only.
26(b) Legal Actions and Threats of Legal Actions Prohibited

The Bureau proposed § 1006.26(b) to prohibit a debt collector from bringing or
threatening to bring a legal action against a consumer to collect a debt that the debt collector
knows or should know is a time-barred debt.!% In response to comments, the Bureau is
finalizing proposed § 1006.26(b) with two principal changes. First, the Bureau is not adopting
the proposed knows-or-should-know standard; instead, a debt collector may violate final
§ 1006.26(b) even if the debt collector neither knew nor should have known that a debt was time

barred. Second, consistent with the Supreme Court’s decision in Midland Funding, LLC v.

19 See 84 FR 23274,23328-29 (May21,2019).
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Johnson, the final rule clarifies that the prohibitions in § 1006.26(b) do not apply to proofs of
claim filed in bankruptcy proceedings. 101
Prohibitions

As the Bureau explained in the May 2019 proposal, in most States the expiration of the
applicable statute of limitations, if raised by the consumer as an affirmative defense, precludes
the debt collector from recovering on the debt using judicial processes, but it does not extinguish
the debt itself.192 In other words, in most States a debt collector may use non-litigation means to
collect a time-barred debt, as long as those means do not violate the FDCPA or other laws. If a
debt collector does sue to collect a time-barred debt, and if the consumer proves the expiration of
the statute of limitations as an affirmative defense, the court will dismiss the suit.

Suits and threats of suit on time-barred debts can harm consumers in multiple ways. A
debt collector’s threat to sue on a time-barred debt may prompt some consumers to pay or
prioritize that debt over others in the mistaken belief that doing so is necessary to avoid
litigation. In some jurisdictions, a consumer’s payment on or acknowledgement of a debt can
revive the debt collector’s right to sue for the entire amount, opening the consumer to new legal

liability. 193 Similarly, suits on time-barred debts may lead to judgments against consumers on

101137 8.Ct. 1407 (2017).

12 See generally Midland Funding, LLC v. Johnson,137S.Ct.1407,1411-12(2017) (noting that under “thelaw of
many States . .. a creditor has theright to paymentof a debt even after the limitations period expires,” and
collecting State laws). In Mississippiand Wisconsin, however, debts are extinguished when the applicable statute of
limitations expires. See Miss. Code Ann. sec. 15-1-3 (“Thecompletion ofthe period of limitation prescribed to bar
any action, shall defeatand extinguish the right as wellas the remedy.”); Wis. Stat. Ann. sec. 893.05 (“Whenthe
period within which an actionmay be commenced on a Wisconsin cause ofaction has expired, the right is

extinguishedas wellas the remedy.”).

13 Revivalextinguishes the consumer’s right to raise the expiration of the statute of limitations as an affirmative
defenseto litigation; that is, it revives the debt collector’s right to sue to collect the debt. Although State revival
laws vary, there are generally several circumstances in which revival occurs. First, in some States,a consumer’s
partialpaymenton a time-barred debt revives thedebt collector’s right to sue. Second, in some States, a consumer’s
written acknowledgement ofa time-barred debt revives thedebtcollector’s right to sue. Third, a consumer’s oral
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claims for which those consumers had meritorious defenses, including defenses based on the
statute of limitations. Few consumers who are sued for allegedly unpaid debts—whether time
barred or not—actually defend themselves in court, and those who do often are unrepresented.
As a result, the vast majority of judgments on unpaid debts, including on time-barred debts, are
default judgments, entered solely on the representations contained in the debt collector’s
complaint. 104

Consumer and consumer advocate commenters generally supported the prohibitions in
proposed § 1006.26(b). Many of these commenters also argued that, to prevent deception, the
Bureau should prohibit the collection of time-barred debt altogether, even though the Bureau did
not propose such a prohibition in the May 2019 proposal or the February 2020 proposal. The
Bureau certainly supports measures to prevent deception because of the harm it causes to
consumers. However, the Bureau concludes that is not necessary to ban the collection of time-

barred debt to prevent potential deception. As discussed in the February 2020 proposal, the

acknowledgement of a time-barred debtmayrevivethe debtcollector’s right to sue in some States. See, e.g., Lima
v. Schmidt, 59550.2d 624,631 (La. 1992) (“Our courts have consistently held that renunciation must be clear,
direct,and absolute and manifested by words oractions of the party in whose favor prescriptionhas run.”) (citations
omitted); 22 Tenn. Pract. Contract Law and Practice § 12:88 (rev. Aug.2020) (“[ T]he defendant may revive a
plaintiff’s remedy that has been barred by the statute of limitations. This eventcan occur either when the defendant
expressly promises to pay a debt or when the defendant acknowledges the debtand expresses a willingness to pay it
.. .. The expressionof a defendant’s willingness to pay mightbe implied from thewords oractionofa
debtor....”) (citations and internal quotation marks omitted).

104 See FTC Debt Buying Report, supranote 98, at45 (observing that “90 percent or more of consumers sued in
[debt collectionactions] do not appear in court to defend,” which “creates a risk that consumer will be subject toa
default judgmenton a time-barred debt”); Peter A. Holland, The One Hundred Billion Dollar Problem in Small
Claims Court: Robo-Signing and Lackof Proofin Debt Buyer Cases,6 J.Bus. & Tech.L.259,265 (2011) (“In the
majority of debt buyer cases, the courts grant the debt buyera default judgmentbecause the consumer has failed to
appearfortrial.... Debtors who do receive noticeusually appear withoutlegalrepresentation.”); CFPB Debt
Collection Operations Study, supranote 37,at 18 (observing that respondents reported obtaining default judgments
in 60 to 90 percent oftheir filed suits); cf. Kimberv. Fed. Fin. Corp.,668 F. Supp. 1480, 1478 (M.D. Ala. 1987)
(“Because few unsophisticated consumers would be aware that a statute of limitations couldbe usedto defend
against lawsuits based on stale debts, such consumers would unwittingly acquiesce to such lawsuits. And,even if
the consumerrealizes thatshe can usetime as a defense, she will more than likely still give in ratherthan fight the
lawsuit because she muststill expend energy and resources and subject herself to the embarrassment of going into
court to present the defense; this is particularly true in light of the costs ofattorneys today.”).
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Bureau’s quantitative testing generally indicates that disclosures, in certain situations, can be
effective in curing the potential deception associated with the collection of time-barred debt. 195
The Bureau concludes that a prohibition on the collection of time-barred debt would impose
significant burden on debt collectors to identify such debts and would decrease the value of time-
barred debts to little or nothing; a debt has little or no value if the owner cannot collect the debt
either in litigation or outside of litigation. The Bureau declines to impose such extraordinarily
large costs because much less costly measures—namely, disclosures—can be effective in
preventing potential deception.

Moreover, the Bureau emphasizes that prohibiting the collection of time-barred debt
when doing so is unnecessary to prevent potential deception is inconsistent with the First
Amendment limitations on the Bureau’s authority to ban commercial speech. Courts have held
thata debt collector who asks a consumer to pay a debt is engaging in commercial speech. 106
Prohibiting the collection of time-barred debt therefore would restrict commercial speech. The
Supreme Court has held that restrictions on commercial speech are permissible when they:

(1) are supported by a substantial government interest; (2) directly advance that interest; and
(3) are no more extensive than necessary to serve that interest.'7 If the potential deception
associated with the collection of time-barred debt can be cured by a disclosure, then prohibiting
the collection of time-barred debt would impose a restriction that is more extensive than
necessary.!% Asnoted above, the Bureau’s quantitative testing generally indicates that, in

certain situations involving the collection of time-barred debt, disclosures can be effective in

15 See 85 FR 12672,12677-79 (Mar. 3,2020).

19 See, e.g., ACA Int I v. Healey,457 F. Supp.3d 17,25-26 (D.Mass. 2020); Stover v. Fingerhut Direct Mktg., 709
F. Supp.2d 473,479 (S.D. W.Va.2009).

197 See Cent. Hudson Gas & Elec. Corp.v. Pub. Serv. Comm’n,447 U.S.557,566(1980).
1% In re RM.J.,455U.S. 191,203 (1982); see also Pearsonv. Shalala,164F.3d 650 (D.C. Cir. 1999).
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curing potential deception. Therefore, the Bureau declines to finalize a prohibition on the
collection of time-barred debt.

In addition to consumers and consumer advocates, several industry commenters, Federal
agency staff, and one local government commenter expressed support for the proposed
prohibitions. Commenters who supported the proposed prohibitions asserted that suits and
threats of suit on time-barred debts may induce consumers to make payments they otherwise
would not make. Some consumer advocate commenters noted that these payments can revive
the debt collector’s right to sue in certain jurisdictions. Additionally, consumer advocate
commenters asserted that consumers often assume that the mere filing of a lawsuit means that
they owe the debt, that the amount owed is accurately stated, and that the debt collector has the
legal right to collect the debt, whereas in fact the debt collector may lack support for its claims.
These commenters also asserted that consumers generally lack the knowledge and resources to
defend their rights in court, and, as a consequence, many claims result in default judgments on
debts that were not legally enforceable. Consumer advocate commenters also provided
anecdotes and pointed to recent enforcement actions to show that debt collectors continue to sue
and threaten to sue on time-barred debt.!® One industry commenter who supported elements of
proposed § 1006.26(b) acknowledged that proposed § 1006.26(b) is consistent with long-

standing FDCPA case law.

1 See, e.g.,ConsentOrder 99 65-69, In re Encore Capital Grp., Inc.,No.2015-CFPB-0022 (Sept.9,2015),
http://files.consumerfinance.gov/f201509 cfpb_consent-order-encore-capital-group.pdf, Consent Order Y 56-59,
In re Portfolio Recovery Assocs. LLC,No.2015-CFPB-0023 (Sept.9,2015),
http.//files.consumerfinance.gov/f/201509 cfpb_consent-order-portfolio-recovery-associates-llc.pdf, see also
Complaint §4[30-35, Bureau of Consumer Fin. Prot. v. Encore Capital Grp., Inc.,No.2020CV1750 (S.D. Cal. Sept.
8,2020), https://www.consumerfinance.gov/documents/9167/cfpb_encore-capital-group-et-al_complaint_2020-
08.pdf.
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Several industry commenters who opposed proposed § 1006.26(b) argued that the Bureau
should not prohibit suits and threats of suit on time-barred debt because, in most jurisdictions,
expiration of the statute of limitations does not prohibit a debt collector from bringing suit but
rather provides the consumer with an affirmative defense to liability. Accordingto these
commenters, proposed § 1006.26(b) would effectively preempt State affirmative defense laws by
making expiration of the statute of limitations a total bar to suit, thereby interfering with debt
collectors’ right to legal recourse under State law. Relatedly, an industry commenter argued that
State courts are capable of addressing situations in which a debt collector sues to collect a time-
barred debt, including by dismissing the debt collector’s claim and awarding sanctions if
appropriate. Another industry commenter asserted that consumers should be responsible for
tracking the legal obligations associated with their debts, and that it would be unduly
burdensome to require debt collectors to determine whether a debt is time barred, particularly for
debt collectors who are small businesses.

Some industry commenters argued that the Bureau lacks the authority to prohibit suits
and threats of suit on time-barred debts. For example, several industry commenters argued that
proposed § 1006.26(b) exceeds the Bureau’s authority because, in their view, nothing in the
FDCPA permits the Bureau to preempt State laws relating to debt collection or access to courts
or establishes a Federal role in determining State law defenses. Similarly, one industry
commenter asserted that proposed § 1006.26(b) contradicts the Federal Rules of Civil Procedure
and State-law equivalents and abridges a debt collector’s right to petition the courts. The
commenter pointed to Federal Rule of Civil Procedure 11, pursuant to which an attorney’s
claims, defenses, and other legal contentions must be warranted by existing law or by a

nonfrivolous argument for extending, modifying, or reversing existing law or for establishing
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new law. According to this commenter, the proposed prohibitions conflict with Rule 11 and its
equivalents by discouraging debt collectors from filing legitimate lawsuits that argue in good
faith for the modification or reversal of existing law.

Final § 1006.26(b) prohibits a debt collector from bringing or threatening to bring a legal
action against a consumer to collect a time-barred debt. A debt collector who sues or threatens to
sue a consumer to collect a time-barred debt explicitly or implicitly misrepresents to the
consumer that the debt is legally enforceable, and that misrepresentation is material to consumers
because it may affect their conduct with regard to the collection of that debt, including whether
to pay it. 119 The Bureau’s consumer testing suggests that consumers often are uncertain about
their rights concerning time-barred debt.!'! Consumers sued or threatened with suit on a time-
barred debt generally do not recognize that the debt is time barred, that time-barred debts are
unenforceable in court, or that they must raise the expiration of the statute of limitations as an
affirmative defense.

The prohibitions in final § 1006.26(b) generally are consistent with the current state of
the law. Multiple courts have held that suits and threats of suit on time-barred debt violate the
FDCPA, reasoning that such practices violate FDCPA section 807’s prohibition on false or

misleading representations, FDCPA section 808’s prohibition on unfair practices, or both.112

10 See, e.g., Kimber,668 F. Supp. at 1489 (“By threatening to sue Kimberon heralleged debt. . . FFC implicit[ly]
represented that it could recoverin a lawsuit, whenin fact it cannotproperly do so.”).

' See FMG Focus Group Report, supra note26,at9-10; FMG Cognitive Report, supranote 27,at 36-37; FMG
Summary Report, supra note29,at35-36; see also Fed. Trade Comm’n, Repairing a Broken System: Protecting
Consumers in Debt Collection Litigation and Arbitration at iii, 26 (July 2010),
https://www.ftc.govisites/default/files/documents/reports/federal-trade-commission-bureau-consumer-protection-
staff-report-repairing-broken-system-protecting/debtcollectionreport.pdf (FTC Litigation Report).

12 See, e.g., Pantoja v. Portfolio Recovery Assocs., LLC,852 F.3d 679, 683-84 (7th Cir.2017); McMahonv. LVNV
Funding, LLC,744F.3d 1010, 1020 (7th Cir.2014); Phillips v. Asset Acceptance, LLC,736 F.3d 1076, 1079 (7th
Cir. 2013); Huertas v. Galaxy Asset Mgmt.,641F.3d 28,33 (3d Cir.2011) (per curiam); Goins v. JBC & Assocs.,
P.C.,352F. Supp.2d 262,273 (D.Conn.2005); Kimber, 668 F. Supp.at1487-89.
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The FTC also has concluded that the FDCPA bars actual and threatened suits on time-barred
debt.'3 In addition, the prohibitions in final § 1006.26(b) generally are consistent with current
industry practice. For example, a number of industry commenters stated they do not sue or
threaten to sue on time-barred debt as a matter of policy, and one trade group commenter stated
that it requires its members to refrain from suing or threatening to sue on time-barred debts.

The Bureau recognizes that, in most jurisdictions, expiration of the statute of limitations
provides the consumer with an affirmative defense to liability, but it does not bar a debt collector
from bringing suit. The Bureau concludes, however, that consumers are unlikely to know
whether the applicable statute of limitations has expired or that the expiration of the statute of
limitations provides an affirmative defense. Suits and threats of suit on time-barred debts
therefore imply to the least sophisticated consumer not simply that the debt collector may sue or
has sued the consumer but also that the debt collector’s claim is legally enforceable. For time-
barred debts, this is misleading because expiration of the statute of limitations provides the
consumer with a complete defense.!'* Accordingly, the Bureau concludes that bringing or
threatening to bring a legal action to collect a time-barred debt is a deceptive practice under
FDCPA section 807 even if expiration of the statute of limitations is an affirmative defense
rather than a categorical bar to suit.

As explained below, the Bureau is finalizing § 1006.26(b) as an interpretation of FDCPA
section 807 s prohibition on deception; such an interpretation is squarely within the Bureau’s

authority under FDCPA section 814(d) to prescribe rules with respect to the collection of debts

3 FTC Litigation Report, supranote 111,at23.

14 See, e.g., Goins,352 F. Supp. 2d at 272 (holding that, although the statute of limitations is an a ffirmative defense,
threateningto bring suit on time-barred debt “can at best be describedasa ‘misleading’ representation, in violation
of § 1692e,” because thestatute of limitations is a complete defense to any suit).
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by debt collectors. Contrary to commenters’ claims, § 1006.26(b) does not preempt State laws
relating to when a debt collector may bring a lawsuit in State court. Rather, it provides thata
debt collector who sues or threatens to sue a consumer to collect a time-barred debt violates the
FDCPA even if applicable State law permits the suit. In addition, contrary to commenters’
assertions, § 1006.26(b) doesnot exceed the Bureau’s authority by regulating access to the courts
or litigation activities. Debt collectors have repeatedly argued that they cannot be held liable
under the FDCPA for actions taken in litigation because, for example, the United States
Constitution allows debt collectors to petition the courts, or because the Federal Rules of Civil
Procedure (or their State equivalents) allow debt collectors to argue for the modification or
reversal of existing law. Many courts have rejected such arguments, generally reasoning that the
FDCPA unquestionably applies to litigation activities.!!> The fact that expiration of a State’s
statute of limitations may not extinguish a debt under State law or bar a lawsuit in State court
unless an affirmative defense is raised and proven does not render the FDCPA’s prohibition on
using deceptive or misleading representations or means in debt collection inapplicable. There is
nothing unusual about the proposition that some behavior permitted by State law may
nevertheless violate Federal law. Moreover, nothingin § 1006.26(b) prohibits a debt collector
from bringing a legal action against a consumer in which the debt collector argues for an
extension, modification, or reversal of existing law or the establishment of new law—including a
legal action in which the debt collector argues that a debt is not time barred. Debt collectors
remain free to do so. Buta debt collector who brings such an action may violate § 1006.26(b) if

a court ultimately determines that the debt was time barred.

115 See, e.g., Aguilarv. LVNV Funding LLC,No.2:19-cv-105,2019 WL 3369706, at *3-4 (M.D.Fla. July 26,2019);
Tobing v. Parker McCay, P.A.,No.3:17-cv-00474,2018 WL 2002799,at *9 (D.N.J. Apr. 30, 2018); Consumer Fin.
Prot. Bureauv. Frederick J. Hanna & Assocs., P.C., 114 F.Supp.3d 1342,1359-61 (N.D. Ga.2015); Johnsonv.
Riddle,305F.3d1107,1118 (10thCir.2002).
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Liability Standard

Proposed § 1006.26(b) would have prohibited a debt collector from bringing or
threatening to bring a legal action against a consumer to collect a time-barred debt only if the
debt collector knew or should have known the debt was time barred.

In proposing a knows-or-should-know standard, the Bureau explained that determining
whether a debt is time barred may involve analyzing which State law applies, which statute of
limitations applies, when the statute of limitations began to run, and whether the statute of
limitations has been tolled or reset. In many cases, a debt collector will know, or will be able to
readily determine, whether the statute of limitations has expired. In some instances, however, a
debt collector may be genuinely uncertain even after undertaking a reasonable investigation,
such as if the case law in a State is unclear as to which statute of limitations applies to a
particular type of debt. The proposed knows-or-should-know standard was meant to address this
concern by not imposing liability on a debt collector if it had no way of knowing that a particular
debt was time barred. But the Bureau also acknowledged that it sometimes may be difficult to
determine whether a knows-or-should-know standard has been met. Such uncertainty could
increase litigation costs and make it difficult for consumers and government agencies to bring
actions against debt collectors. To address this concern, the Bureau sought comment on an
alternative strict liability standard pursuant to which a debt collector would be liable for suing or
threatening to sue on a time-barred debt even if the debt collector neither knew nor should have
known that the debt was time barred.

Industry commenters generally did not support a strict liability standard. These
commenters generally agreed that it can be difficult for a debt collector to determine whether a

debtis time barred and asserted that holding debt collectors strictly liable for good faith errors
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would be unduly harsh. These commenters stated, for example, that determining the applicable
statute of limitations and whether it has expired may require analyzing a variety of factual and
legal questions specific to the debt, and that, in many cases, a debt collector may reach the wrong
conclusion even after undertaking a reasonable investigation and analysis. Industry commenters
asserted that debt collectors may be unable to reliably determine the statute of limitations before
filing suit because the law is unclear, because some information relevant to the analysis may be
unavailable, or both. Some industry commenters also asserted that the analysis may change over
time. For example, according to these commenters, a consumer’s decision to move to a different
State after signing a loan agreement could affect a debt collector’s analysis of which State law
applies and whether the statute of limitations has been tolled. As another example, an industry
commenter stated that, in certain jurisdictions, the statute of limitations applicable to mortgage
debtis in flux because of unprecedented access by consumers to loss mitigation and an increase
in bankruptcy filings in the wake of the foreclosure crisis. Several industry commenters also
expressed concern that debt collectors who are not attorneys may have particular difficulty
making an accurate time-barred debt determination. For these reasons, industry commenters
asserted that a strict liability standard, which would leave no room for error, would expose debt
collectors to liability even though it would be challenging or very costly in many circumstances
to determine if a debt is time barred.

Some industry commenters supported the proposed knows-or-should-know standard.
These commenters generally asserted that the proposed standard would help debt collectors
avoid liability for good-faith mistakes in determining whether a debt is time barred—something
industry commenters argued is important given the complexity and uncertainty of certain time-

barred debt analyses. One industry commenter asserted that the proposed standard also would
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adequately protect consumers from harm. However, several industry commenters who expressed
general support for the proposed standard also asked the Bureau to provide additional guidance,
including examples of circumstances in which a debt collector neither knows nor should know
that a debt is time barred.

Not all industry commenters supported the proposed knows-or-should-know standard.
Some industry commenters argued that the proposed standard was vague and subjective and
could increase litigation risk rather than mitigating it. Other industry commenters asked the
Bureau to clarify that the knows-or-should-know standard depends on the specific understanding
and sophistication of the particular debt collector. They asserted, for example, that what an
attorney debt collector knows or should know about a debt’s time-barred status may differ from
what a non-attorney debt collector knows or should know.

Some industry commenters who opposed the proposed knows-or-should-know standard
offered alternative standards. For example, several industry commenters recommended that the
Bureau finalize a reasonable investigation standard such that a debt collector who sued or
threatened to sue to collect a time-barred debt would not be liable if the debt collector undertook
a reasonable investigation before doing so. Similarly, some industry commenters argued that a
debt collector who acts in good faith should not be liable for suits and threats of suit on time-
barred debts. Other industry commenters suggested that the Bureau finalize a liability standard
akin to qualified immunity such that a debt collector who sued or threatened to sue to collecta
time-barred debt would not be liable unless the applicable statute of limitations was clearly
established. Other industry commenters suggested that the Bureau finalize an actual knowledge
standard such that a debt collector who sued or threatened to sue on a time-barred debt would be

liable only if the debt collector knew the debt was time barred.
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Some commenters suggested that the Bureau finalize various safe harbors for debt
collectors. For example, industry commenters recommended safe harbors for debt collectors
collecting debts of a certain age and for debt collectors who rely on information provided by the
creditor. Other industry commenters suggested that a debt collector who maintains and follows
reasonable procedures for determining whether a debt is time barred should receive a safe harbor
from liability in the event that the debt collector inadvertently sues or threatens to sue on a time-
barred debt. One industry commenter requested that the Bureau specifically confirm that
FDCPA section 813(c)’s bona fide error defense would apply to violations of § 1006.26(b).

Other commenters, including consumers, consumer advocates, academics, some members
of Congress, a group of State Attorneys General, and several local governments, urged the
Bureau to adopt a strict liability standard. Although some of these commenters acknowledged
that determining whether a debt is time barred can be complicated,!!¢ others argued that
determining whether a debt is time barred is relatively straightforward in most cases. One
commenter suggested that, if the Bureau finalizes the proposed knows-or-should-know standard,
the Bureau should clarify that in most cases a debt collector will know (or should know) whether
the statute of limitations has run because in most cases debt collectors have the necessary
information to make the determination.

Some consumer advocate commenters who argued for a strict liability standard stated that
it would incentivize debt collectors to determine whether a debt is time barred before threatening

or filing suit. Some consumer advocate commenters suggested that this would help reduce the

16 A group of academic commenters challenged the Bureau’s assertion that debt buyers generally receive enough
informationto determine whethera debt is time barred. These commenters noted that fewer than half ofrespondents
to the Bureau’s industry survey reported receiving accounta greement documentation or billing statements,
information that the commenters believed would help a debtcollector calculate theapplicable statute of limitations
and whetherit has expired.
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consumer protection risks associated with the collection of time-barred debt, including the risk
that consumers may be unable to adequately protect their rights in court and the risk that
consumers may make a payment on the debt under the misimpression that the debt is legally
enforceable, which could revive the debt collector’s right to sue. Some commenters expressed
concern that the proposed knows-or-should-know standard would not adequately incentivize debt
collectors to determine the time-barred status of debts. Around two dozen members of Congress
asserted that finalizing a knows-or-should-know standard without additional protections could
encourage willful ignorance on the part of a debt collector about the time-barred status of a debt.
A group of State Attorneys General and some consumer advocate commenters similarly argued
that a knows-or-should-know standard would promote willful ignorance by debt collectors.

A number of commenters, including consumer advocate commenters and a group of State
Attorneys General, advocated a strict liability standard because, in their view, debt collectors
generally have more resources and expertise and better access to information than consumers.
These commenters generally asserted that it would often be difficult for a consumer to establish
that a debt was time barred and that the debt collector knew or should have known that fact.

Many of these commenters also argued that the proposed knows-or-should-know
standard was inconsistent with the FDCPA (which some commenters described as a strict
liability statute) and with FDCPA section 807’s prohibition on deception (which does not include
a knowledge element). Some commenters pointed out that, because FDCPA section 813(c)
provides debt collectors with a bona fide error defense to liability in certain circumstances, a
strict liability standard would not expose debt collectors to undue liability. Commenters also
argued that the proposed knows-or-should-know standard was inconsistent with case law

imposing or implying a strict liability standard when evaluating claims that a debt collector sued
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or threatened to sue to collect a time-barred debt. Several commenters agreed with the Bureau
that a strict liability standard generally would reduce ambiguity and be easier to enforce than the
proposed knows-or-should-know standard. Federal government agency staff encouraged the
Bureau to consider further whether a knows-or-should-know standard would place an
unnecessary burden on law enforcement agencies.

The Bureau is not finalizing the proposed knows-or-should-know standard and is instead
finalizing a strict liability standard. Although determining whether a debt is time barred can be
challenging or costly in certain circumstances, the Bureau concludes that the proposed knows-or-
should-know standard is generally inconsistent with FDCPA section 807, which does not include
an exception or exclusion for debt collectors whose deceptive statements are unintentional or for
whom ensuring that a statement is not deceptive is burdensome.!!” The Bureau also concludes
that a strict liability standard is more consistent with FDCPA section 807’s prohibition on
deception, as well as case law imposing or implying such a standard when evaluating claims
under FDCPA section 807 generally and claims related to suits and threats of suit on time-barred
debt specifically.!!®

Moreover, the Bureau notes that a knows-or-should-know standard could, in some
circumstances, shift the risk that a claim is deceptive from debt collectors to consumers. As
explained above, suits and threats of suit on time-barred debt can cause consumer harm. In a

case in which it is difficult or costly to determine whether a debt is time barred, a knows-or-

"7 For the same reasons, the Bureau concludes thatthe alternative standards proposed by industry commenters—
including, forexample, an actual knowledge standard, a reasonable-investiga tion standard, or a clearly-established-
law standard—are generally inconsistent with FDCPA section807.

118 See, e.g., Pantoja, v. Portfolio Recovery Assocs., LLC,852F.3d 679,683 (7thCir.2017); Buchananv. Northland
Grp., Inc., 776 F.3d 393,399 (6th Cir. 2015); Phillips v. Asset Acceptance, LLC,736 F.3d 1076,1083-84 (7th Cir.
2013); Clarkv. Capital Credit & Collection Servs.,460F.3d 1162,1176 (9th Cir. 2006); Gearingv. Check
Brokerage Corp.,233 F.3d 469,472 (7th Cir.2000).
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should-know standard could allow debt collectors to avoid liability for causing such harm. In
other consumer protection contexts, courts and the FTC have recognized that an advertiser who
makes an unsubstantiated claim may be liable for deception even if the cost of substantiating the
claim is high or prohibitively expensive.!!® The Bureau’s decision to finalize a strict liability
standard is generally consistent with this principle.

The Bureau emphasizes that, although a strict liability standard might create some risk for
debt collectors if a debt’s time-barred status is unclear, debt collectors have multiple ways to
manage such risk. In particular, a debt collector can avoid liability under § 1006.26(b) by
confirming that the statute of limitations has not expired before bringing or threatening to bring a
legal action. Similarly, a debt collector who is ultimately unable to determine with certainty
whether a debt is time barred can avoid liability under § 1006.26(b) by refraining from bringing
or threatening to bring a legal action while, in most States, continuing with non-litigation
collection activities. Moreover, a debt collector who brings or threatens to bring a legal action
against a consumer to collect a time-barred debt may, depending upon the reason for the debt
collector’s error, have a defense to civil liability under FDCPA section 813 if the debt collector
shows by a preponderance of evidence that the violation was not intentional and resulted from a

bona fide error notwithstanding the maintenance of procedures reasonably adapted to avoid any

9 See, e.g., POM Wonderful, LLCv. FTC,777F.3d 478,497 (D.C.Cir.2015) (“We acknowledge that RCTs [i.e.,
randomizedclinicaltrials]maybecostly ... . Yetif the cost of anRCT proves prohibitive, petitioners can choose
to specify a lowerlevel of substantiation fortheirclaims. Asthe Commissionobserved, the need for RCTs is driven
by the claims petitioners have chosen to make.”) (internal brackets and quotation marks omitted); In re POM
Wonderful LLC,2013 WL 268926, at *50 (F.T.C.Jan. 16,2013) (rejecting argument that an advertiser may “make
particular claims that go beyond the substantiation it possesses and then ask the Commission to excuse the
inadequacy of its support by asserting that[the] advertiser did the best it could because the proper substantiation for
the actual claim would be too expensive™); In re Kroger Co.,98 F.T.C. 639,737 (1981) (“Where the demands ofthe
purse require such compromises, the advertiser must generally limit the claims it makes forits data ormake
appropriate disclosures to insure proper consumer understanding of the survey’s results.”).
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such error.!20 For these reasons, the Bureau concludes that finalizing a strict liability standard
under § 1006.26(b) does not pose an undue risk of liability for debt collectors, even in cases in
which a debt collector is unable to determine with certainty whether a debt is time barred.
Requests for Clarification

Several commenters asked the Bureau to clarify the scope of proposed § 1006.26(b)’s
prohibitions. ?! Two industry commenters suggested that the term “legal action” is unclear and
could be interpreted to encompass any action in any court of law or equity. These commenters
suggested replacing “legal action” with “lawsuit,” asserting that, although “legal action” and
“lawsuit” have overlapping meanings, “lawsuit” has a narrower connotation that excludes certain
legal actions, such as bankruptcy proceedings. Alternatively, these commenters argued that, if
the Bureau declines to change the term legal action, the prohibitions in proposed § 1006.26(b)
should be adjusted to specifically exclude certain types of legal actions, such as garnishment
actions, probate actions, and the filing of proofs of claim in bankruptcy proceedings.?2 Another
commenter asked the Bureau to clarify that, for purposes of proposed § 1006.26(b), the term
“legal action” does not include “non-original complaints,” such as amended complaints,
supplemental complaints, complaints re-filed after a prior dismissal without prejudice, post-

judgment court filings, or post-judgment communications (such as executions or garnishments).

120 See Jerman v. Carlisle, McNellie, Rini, Kramer & Ulrich LPA,559 U.S.573 (2010) (holding that bona fide error
defenseisnot available when FDCPA violationarises froma debt collector’s mistaken interpretation of FDCPA’s
legalrequirements but noting that bona fide error defense is a vailable when FDCPA violationarises from certain
othertypes of errors).

12 Commenters also asked the Bureau to adopta number of interventions that the Bureau did not propose, such as a
prohibition onrevivalanda prohibition on perpetual tolling, which commenters asserted prevents a statute of
limitations from ever expiringin certain circumstances. The Bureaudid not proposethese interventions and it is not
finalizing them.

122 A consumer advocate commenter argued that the rule should expressly prohibit filinga bankruptcy proof of
claim to recovera time-barred debt.
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Final § 1006.26(b) uses the term “legal action.” In Midland Funding, LLC v. Johnson,
the Supreme Court held that filing a proof of claim on a time-barred debt in a bankruptcy
proceeding does not violate the FDCPA sections 807 or 808.123 Consistent with Midland, the
final rule clarifies that § 1006.26(b) does not prohibit the filing of proofs of claim in a
bankruptcy proceeding. The Bureau does not see a basis to categorically exclude other types of
legal actions, such as garnishment and probate actions, from the prohibitions in § 1006.26(b).
No other section of the FDCPA pertaining to legal actions contains a similar exclusion, and the
commenters did not explain why they believe an exclusion is merited here.

At least one industry commenter asked the Bureau to clarify the types of actions and
statements that qualify as a threat of legal action or that could be interpreted by a consumer as a
threat of legal action. The Bureau declines to do so at this time. Whether a particular action or
statement constitutes a threat of legal action depends on the facts and circumstances of the
particular case. Nevertheless, the Bureau notes that § 1006.26(b) prohibits not only explicit
threats of legal action but also implicit ones.

For the reasons discussed above, the Bureau is finalizing § 1006.26(b), which provides
thata debt collector must not bring or threaten to bring a legal action against a consumer to
collect a time-barred debt. Section 1006.26(b) also states that these prohibitions do not apply to
proofs of claim filed in connection with a bankruptcy proceeding. The Bureau is finalizing
§ 1006.26(b) as an interpretation of FDCPA section 807. FDCPA section 807 generally
prohibits debt collectors from using “any false, deceptive, or misleading representation or means
in connection with the collection of any debt,” and FDCPA section 807(2)(A) specifically

prohibits falsely representing “the character, amount, or legal status of any debt.” The Bureau

123137 8.Ct. 1407 (2017).
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interprets FDCPA section 807 and 807(2)(A) to prohibit debt collectors from suing or
threatening to sue consumers on time-barred debts because such suits and threats of suit
explicitly or implicitly misrepresent, and cause consumers to believe, that the debts are legally
enforceable. In addition, threats to sue consumers on time-barred debts are similar to threats to
take actions that cannot legally be taken, which FDCPA section 807(5) specifically prohibits,
because both involve the threat of action to which the consumer has a complete legal defense.!24
The Bureau’s interpretation of FDCPA section 807 is generally consistent with well-established
case law holding that suits and threats of suits on time-barred debt violate FDCPA section
807.125
Proposed Provision Not Finalized

In the February 2020 proposal, the Bureau proposed to require a debt collector collecting
a debt that the debt collector knows or should know is a time-barred debt to provide time-barred
debt disclosures and, if applicable, revival disclosures (proposed § 1006.26(c)(1) and (2)).126
The Bureau proposed to require these disclosures in the debt collector’s initial communication
with the consumer, on any validation notice, and in certain situations if the debt became time
barred during collections. The February 2020 proposal also included, among other things, model

forms and language a debt collector could have used to comply with the proposed disclosure

124 A consumeradvocate commenter requested that the Bureau clarify that a debtcollector who brings or threatens to
bring a legalactionagainst a consumer to collecta time-barred debtalso violates the Dodd-Frank Act. The Bureau
is finalizing § 1006.26(b) as an interpretation of FDCPA section 807 only.

125 See, e.g., Pantoja,852 F.3dat 683; McMahon, 744 F.3d at1020; Phillips, 736 F.3d at 1079; Kimber, 668 F.
Supp.at 1488-89.

126 Specifically, proposed § 1006.26(c)(1) would have requireda debt collector collectinga debtthatthe debt
collectorknows or should know is a time-barred debt to disclose (i) that the law limits how longa consumer can be
sued fora debt andthat, because ofthe age of thedebt, thedebt collector willnot sue the consumerto collect it; and
(i1) if, underapplicable law, the debt collector’s right to bringa legalaction against the consumer can berevived,
then the fact that revival can occur and the circumstances in which it can occur. 85 FR 12672, 12696 (Mar. 3,
2020).
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requirements (proposed Model Forms B—4 through B—7), and it provided a safe harbor to a debt
collector who used the model forms or language (proposed § 1006.26(c)(3)). In support of
proposed § 1006.26(c), the Bureau cited, among other things, the results of its quantitative
testing survey. 127

Although some commenters expressed general support for the idea of addressing the risk
of deception associated with the collection of time-barred debts by requiring time-barred debt
and revival disclosures, many commenters opposed the Bureau’s specific proposal. According to
industry commenters, the proposal would have imposed a significant burden on debt collectors
by requiring them to conduct time-barred debt and revival analyses for each debt in collection.
These commenters also reported that they would face a significant risk of liability given
uncertainty about the statute of limitations and revival law in at least some States. Industry
commenters stated that most debt collectors lack the legal training to determine whether a debt is
time barred or the circumstances in which it can be revived. To comply with the disclosure
requirements, these commenters asserted that debt collectors would need to engage an attorney
or otherwise incur substantial costs. Industry commenters particularly objected to imposing
these costs on debt collectors who never sue to collect debts, or never sue to collect revived
debts. Industry commenters also raised concerns about being required to respond to legal
questions from consumers as a result of providing the disclosures.

Among consumer, consumer advocate, academic, and State Attorneys General
commenters who opposed the Bureau’s proposal, many doubted that disclosures can effectively
convey information about topics as complicated and unfamiliar to consumers as time-barred debt

and revival. These commenters also raised concerns about the Bureau’s proposed model

127 See id. at 12678-79.
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disclosures, characterizing them as confusing, vague, and ineffective—particularly for the least
sophisticated consumer. ¥ Some consumer advocate commenters also expressed concern about
the accuracy of the proposed disclosures and the frequency with which the Bureau proposed to
require them. These commenters urged the Bureau to reconsider or significantly revise the
proposal.

Given industry commenters’ concerns about the burden on debt collectors of the Bureau’s
specific proposal, and consumer advocate commenters’ concerns about whether the Bureau’s
specific proposal would effectively cure consumer deception, the Bureau has decided not to
finalize proposed § 1006.26(c). In deciding not to finalize proposed § 1006.26(c), the Bureau
determines only that the specific disclosure requirements described in the February 2020
proposal may not sufficiently accommodate the concernsraised by different stakeholders.
However, the Bureau concludes, as discussed in the February 2020 proposal, that, in many
circumstances, disclosures can effectively cure the potential deception associated with the
collection of time-barred debt.

Finally, the Bureau emphasizes that the FDCPA, the November 2020 Final Rule, and this
final rule nevertheless apply to debt collectors’ activities involving the collection of time-barred
debts, including debt collectors’ communications when collecting such debts. Accordingly, a

debt collector may not use any false, deceptive, or misleading representation or means in

128 Courts haveapplied anobjective standard ofan “unsophisticated” or “leastsophisticated” consumer to claims
brought under FDCPA section 807. Jensen v. Pressler & Pressler,791F.3d 413,419 (3dCir.2015) (“The standard
is an objective one, meaning that the specific plaintiffneed not prove that shewas actually confused ormisled, only
that theobjectiveleastsophisticated debtor would be.”); Hartman v. Great Seneca Fin. Corp.,569 F.3d 606,613
(6th Cir.2009) (applying least sophisticated consumer standard to section 807 claim); Bentley v. Great Lakes
Collection Bureau,6 F.3d 60,62 (2d Cir. 1993) (same); Swansonv. S. Or. Credit Serv., Inc.,869F.2d 1222,1227
(9th Cir. 1988) (percuriam) (same). This standard “protects the consumer who is uninformed, naive, or trusting, yet
it admits an objectiveelement of reasonableness.” Gammonv. GC Servs. Ltd. P’ship,27 F.3d1254,1257 (7th Cir.
1994). Asdiscussed in part [V, the Bureau interprets FDCPA sections 807 to incorporate an objective,
“unsophisticated” or “leastsophisticated”” consumer standard.
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connection with the collection of a time-barred debt. Nor may a debt collector use unfair or
unconscionable means to collect or attempt to collect a time-barred debt. Dependingon the
circumstances associated with the collection of a specific time-barred debt, a debt collector may
decide that, to avoid violating the FDCPA and the final rule, the debt collector needs to disclose
information to consumers about the debt collector’s ability to sue and the possibility of revival
and, in that case, the debt collector may do so.
Section 1006.30 Other Prohibited Practices
30(a) Required Actions Prior to Furnishing Information

The Bureau proposedin § 1006.30(a) to prohibit so-called passive collections, i.e., the
practice of a debt collector furnishing to a consumer reporting agency, as defined in section
603(f) of the Fair Credit Reporting Act (FCRA), ?° information regarding a debt before
communicating with the consumer about the debt. The Bureau proposed § 1006.30(a) pursuant
to its authority under FDCPA section 814(d) to prescribe rules with respect to the collection of
debts by debt collectors; pursuant to its authority to interpret FDCPA section 806, which
prohibits a debt collector from engaging in any conduct the natural consequence of which is to
harass, oppress, or abuse any person in connection with the collection of a debt; and pursuant to
its authority to interpret FDCPA section 808, which prohibits a debt collector from using unfair
or unconscionable means to collect or attempt to collect any debt. Courts have interpreted
FDCPA sections 806 and 808 to prohibit certain coercive collection methods that may cause

consumers to pay debts not actually owed.!30

129 15U.S.C. 1681a(f).

130 See, e.g., Foxv. Citicorp CreditServs., Inc., 15 F.3d 1507, 1517 (9th Cir. 1994) (reversing grant of summary
judgmentto debt collector in part because “a jury could rationally find” that filing writ of garnishment was unfair or
unconscionable under section 808 when debt was notdelinquent); Ferrellv. Midland Funding, LLC,No.2:15-cv-
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For the reasons discussed below, the Bureau is: (1) finalizing § 1006.30(a) as
§ 1006.30(a)(1), with changes to specify the required actions that a debt collector generally must
take before furnishing information to a consumer reporting agency; and (2) finalizing in
§ 1006.30(a)(2) a special rule for information furnished to certain specialty consumer reporting
agencies.
30(a)(1) In General

The Bureau received comments on proposed § 1006.30(a) from consumer advocates and
individuals, nonprofits, industry commenters, and government agencies. Many commenters
supported the proposed prohibition on passive collections. A consumer group emphasized the
consumer harms identified in the proposal and agreed that, because with passive collections a
consumer does not know a debt is in collection, the practice can cause a consumer’s credit score
to decrease, increase the cost of future credit for the consumer, make it more difficult for a
consumer to obtain affordable housing, and jeopardize some job opportunities, all without the
consumer’s knowledge. Three government commenters also supported the proposed prohibition;
one of them reported receiving consumer complaints regarding passive collections. An industry
commenter supporting the proposal noted that the commenter provides consumers with a 90-day
grace period before furnishing information to consumer reporting agencies.

A number of comments, primarily from industry or industry trade groups, opposed the
prohibition or suggested changes or clarifications. Two industry trade groups and a law firm

commenter argued that proposed § 1006.30(a) should not be finalized because it conflicts with

00126-JHE,2015WL 2450615, at *3-4(N.D. Ala. May 22,2015) (denying debtcollector's motion to dismiss
section 806 claim where debt collector allegedly initiated collection lawsuit even though it knew plaintiffdid not
owe debt); Pittmanv.J.J. Mac Intyre Co. of Nev., Inc.,969F. Supp.609,612-13 (D.Nev. 1997) (denying debt

collector's motion to dismiss claims under sections 807 and 808 where debt collector allegedly attempted to collect
fully satisfied debt).
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the FCRA, including section 623(a)(7), which requires certain financial institutions to provide
written notice to customers if they furnish negative information to a consumer reporting agency,
and section 623(a)(5), which requires furnishers to provide certain information about a reported
delinquency to the consumer reporting agency no later than 90 days after furnishing
information.!3! Other industry commenters argued that the proposal would encourage consumers
to ignore communications, provide inaccurate forwarding information to the creditor, or falsely
mark mail as undeliverable to avoid having collection items furnished to consumer reporting
agencies. In addition, several industry commenters stated that locating consumers for certain
debts, such as medical debt, telecommunications debt, or rental debt, is costly and may not be
justified for small amounts. If debt collectors cannot passively collect these debts, the
commenters argued, then the debts are effectively uncollectible. One industry trade group
similarly argued that passive collections benefits consumers who otherwise cannot be located,
rather than harming them, because the collection item on their credit report will provide them
contact information for the debt collector, which the consumer can then use to make payment
arrangements.

A number of commenters suggested changing or clarifying the proposed requirement to
“communicate” before furnishing information to a consumer reporting agency. Some urged the
Bureau to adopt a stricter requirement, such as by requiring written notice to the consumer before
reporting, mandating specific disclosure language, imposing across-the-board waiting periods
before reporting, or prohibiting indirect communications. Others expressed concern that the
proposal would impose more stringent communication requirements than the FDCPA otherwise

requires and asked the Bureau to relax the proposal, such as by clarifying that proof of receipt of

131 15U.S.C. 1681s-2(a)(5)and (7).
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a communication is not required, by allowing debt collectors to satisfy the proposed requirement
by leaving limited-content messages (as defined in § 1006.2(j) of the November 2020 Final
Rule), or by permitting debt collectors to presume receipt of a communication after a waiting
period expires.

After considering all of the comments, the Bureau is finalizing proposed § 1006.30(a)
and its related commentary with substantial revisions, as follows.

Subjectto § 1006.30(a)(2) (discussed below), final § 1006.30(a)(1) requires a debt
collector to take certain actions before furnishing information about a debt to a consumer
reporting agency, as defined in section 603(f) of the FCRA. Specifically, the debt collector must
either: (1) speak to the consumer about the debt in person or by telephone, or (2) place a letter in
the mail or send an electronic message to the consumer about the debt and wait a reasonable
period of time to receive a notice of undeliverability. During the reasonable period, the debt
collector must permit receipt of, and monitor for, notifications of undeliverability from
communications providers. If the debt collector receives such a notification during the
reasonable period, the debt collector must not furnish information about the debt to a consumer
reporting agency until the debt collector otherwise satisfies § 1006.30(a)(1). The Bureau is
finalizing commentary to clarify these requirements as discussed below.

The Bureau finalizes the requirements under § 1006.30(a)(1) to address consumer harms
that may arise if a debt collector furnishes information about a debt to a consumer reporting
agency without first informing the consumer about the debt. As discussed in the proposal,
consumers who have not been informed about the debt are likely to be unaware that they have a
debt in collection unless they obtain and review their consumer report. In turn, many consumers

may not obtain their consumer reports until they apply for credit, housing, employment, or
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another product or service provided by an entity that reviews consumer reports during the
application process. Atthat point, consumers may feel pressure to pay debts that they otherwise
would dispute, including debts they do not owe, or may face the denial of an application, a
higher interest rate, or other negative consequences.

In addition, as discussed in the proposal, debt collectors may attempt to collect debts
passively if the expected return from that technique exceeds the cost of attempting to collect the
debt by communicating with consumers.!32 The Bureau understands that imposing a
requirement intended to inform the consumer about a debt before furnishing information about a
debt to consumer reporting agencies will increase costs for debt collectors who do not currently
attempt to do so. However, passive collection practices can harm consumers for the reasons
discussed above. The Bureau has determined that the final rule best balances debt collectors’
cost concerns with protections for consumers against the harms imposed by passive collection
practices. Final § 1006.30(a)(1) gives a debt collector flexibility to contact consumers in a
variety of ways, including in person, by telephone, by mail, or by electronic message. 33 This
gives debt collectors flexibility to contact the consumer in a manner that works best for their
operations, and debt collectors need not confirm receipt of mail or electronic messages.

Although proposed § 1006.30(a) used the term “communicate,” the proposal did not
clearly specify a debt collector’s obligations if the debt collector learned after furnishing
information to a consumer reporting agency that no communication actually occurred (because,

e.g., the communication was sent by mail to the consumer’s current address but the debt collector

132 84 FR 23274,23330(May21,2019).

133 Because medical offices, telecommunications companies, and rental offices typically have contact information
fortheir customers, and because a variety of optionsto verify and forward mailto a consumer’s new address exist, a
debt collector of such debts should be able to satisfy § 1006.30(a)’s requirements withoutincurring significant costs.
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later received a notification that the letter was not delivered). Some commenters raised concerns
that the proposal’s use of the term “communicate” could be construed to require debt collectors
to confirm a consumer’s receipt of the information before furnishing information about a debt to
a consumer reporting agency.

To respond to such comments, and because the proposal was designed to increase the
likelihood that consumers would learn that a debt attributed to them is in collection but was not
intended to be a broader limitation on furnishing valid information about debts to consumer
reporting agencies, the Bureau finalizes specific requirements a debt collector must take before
furnishing. The actions specified in the final rule are ones that increase the likelihood that a
consumer will learn about a debt before a debt collector begins furnishing information about that
debtto a consumer reporting agency. For this reason, after a debt collector has complied with
§ 1006.30(a)(1) and furnished information to a consumer reporting agency, the debt collector
may furnish additional information with respect to that debt without having to repeat the actions
specified in § 1006.30(a)(1). Accordingly, the Bureau does not incorporate a receipt requirement
in final § 1006.30(a)(1) and, instead of using the term “communicate,” sets forth the specific
actions that a debt collector must take before furnishing.

The Bureau has also determined that final § 1006.30(a)(1) does not conflict with FCRA
section 623(a)(7) or (5) because those provisions have different requirements and goals than
§ 1006.30(a)(1). FCRA section 623(a)(7) applies only to “financial institutions” as defined in
FCRA section 603(t), which will cover few, if any, FDCPA debt collectors. Final

§ 1006.30(a)(1) doesnot prevent debt collectors from complying with the FCRA, and the FCRA
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does not prevent debt collectors from complying with final § 1006.30(a)(1).13* The FCRA also
does not state that it is the exclusive Federal law governing credit reporting and, indeed, the
FDCPA also references a debt collector’s interactions with consumer reporting agencies. 3

Because final § 1006.30(a)(1) clearly describes the specific actions that a debt collector
must take before furnishing information about a debt to a consumer reporting agency, a debt
collector may ensure compliance with the final rule based on the debt collector’s own actions,
such as by placing a letter about the debt in the mail to the consumer and waiting a reasonable
period of time to receive a notice of undeliverability. Therefore, the final rule also resolves
concerns about consumers avoiding a debt collector’s communications to prevent the debt
collector from furnishing information to a consumer reporting agency.

The final rule specifies in § 1006.30(a)(1)(1) and (ii) the methods by which a debt
collector may meet its obligation to take certain actions before furnishing information about a
debt to a consumer reporting agency. All of the methods require that information “about the
debt” be conveyed to the consumer. Although the final rule does not specify the particular
information required to meet the “about the debt” requirement, the final rule adds comment
30(a)(1)-1 to clarify that the validation information required by § 1006.34(c), including such
information if provided in a validation notice, is information “about the debt.”

Under § 1006.30(a)(1), information about a debt must be transmitted “to the consumer”

as defined in § 1006.2(e). A debtcollector who sends information about the debt that reaches a

13 For example, FCRA section 623(a)(7) requires certain financial institutions that furnish negative information to a
consumer reporting agency, as defined in FCR A section 603(p), to providea written notice to consumers prior to, or
no laterthan 30days a fter, furnishing thenegative information. A financial institution that is required to providea
written notice under FCR A section 623(a)(7) and thatis also actingas an FDCPA debtcollector could comply with
both requirements by, forexample, placinga letter in the mail to the consumer that contains sufficient information to
satisfy bothrequirements before furnishing informationto a consumer reporting a gency.

135 See, e.g., 15 U.S.C. 1692¢(b), 1692d(3).
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“consumer” as defined in § 1006.6(a), which includes additional persons, 13 may not have
communicated with the consumer as defined in § 1006.2(¢).

The Bureau notes that, in taking any of the actions specifiedin § 1006.30(a)(1), a debt
collector must comply with the FDCPA and the November 2020 Final Rule, including the
prohibition on communicating, in connection with the collection of any debt, with a third
party. 137

Proposed comment 30(a)-1 provided clarifications regarding the term “communicate” in
proposed § 1006.30(a)(1). Because final § 1006.30(a)(1) doesnot use the term “communicate”
and instead states the specific actions the debt collector must take before fumishing information
abouta debt to a consumer reporting agency, proposed comment 30(a)-1 is no longer necessary
and the Bureau is not finalizing it.

The final rule specifies in § 1006.30(a)(1)(ii) that a debt collector who places a letter in
the mail or sends an electronic message to the consumer about the debt to satisfy § 1006.30(a)(1)
must wait a reasonable period of time to receive a notice of undeliverability before furnishing
information about a debt to a consumer reporting agency. New comment 30(a)(1)-2 clarifies
that the reasonable period of time begins on the date that the debt collector places the letter in the
mail or sends the electronic message. Comment 30(a)(1)-2 also provides a safe harbor for
waiting a reasonable period of time by clarifying that a period of 14 consecutive days after the
date that the debt collector places a letter in the mail or sends an electronic message is a

reasonable period of time.

13 For purposes of § 1006.6(a), the term “consumer” also includes the consumer’s spouse, parent (if the consumer is
a minor), legal guardian, executor oradministrator ofthe consumer’s estate, if the consumeris deceased, and a

confirmed successorin interest. See 85 FR 76734,76889 (Nov.30,2020).

137 A debt collector sending an email or text message who uses the procedures provided forin § 1006.6(d)(4) or (5)
as finalizedin the November 2020 Final Rule does notviolatethe prohibition on third-party disclosure under
§ 1006.6(d)(1).
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Comment 30(a)(1)-3 clarifies that a debt collector who places a letter in the mail or sends
an electronic message to the consumer about the debt to satisfy § 1006.30(a)(1) and does not
receive a notice of undeliverability during the reasonable period of time, and who thereafter
furnishes information about the debt to a consumer reporting agency, does not violate
§ 1006.30(a)(1) evenif the debt collector subsequently receives a notice of undeliverability.
Comment 30(a)(1)-3 also provides three examples illustrating this requirement.

The Bureau determines that these provisions clarify the proposal with respect to pre-
furnishing outreach by mail or electronic message and provide protection for consumers.!38 The
Bureau understands that the U.S. Postal Service typically notifies senders of most undeliverable-
as-addressed mail within 14 days. The amount of time it takes a communications provider to
return a notice of undeliverability with respect to electronic messages is less clear. While an
undeliverability notice is typically received soon after sending an electronic message, the Bureau
understands that the time for receiving a notice of undeliverability with respect to such electronic
messages may vary by provider, and the Bureau does not have sufficient information to
determine a uniform time period for electronic messages. Nevertheless, the Bureau has no
reason to believe that notices of undeliverability are typically received more than 14 days after
an electronic message is sent. Therefore, the Bureau is finalizing the same safe harbor time
period (i.e., 14 consecutive days) for electronic messages as for mailed letters.3® The Bureau
may consider revising the safe harbor for electronic messages in the future based on actual

stakeholder experience with this provision.

138 The Bureaudoes not imposea similarperiod whena debtcollector speaks to a consumer about the debt in person
or by telephone because these scenarios do not havethe potential for an equivalent undeliverable notice outcome.

13 The Bureaunotes thatthe 14-consecutive-day period is a safe harbor. To comply with therule,a debtcollector
only needs to wait a “reasonable period of time” to receive a notice of undeliverability. Therefore, a debt collector
who shows that thedebt collector waited a reasonable time period to receive notices of undeliverability for
electronic messages may be able to satisfy therequirements ofthe final rule withoutwaiting 14 days.
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The Bureau recognizes that the final rule may result in instances in which debt collectors
furnish information about a debt to a consumer reporting agency even though the consumer has
not been made aware of the collection item, either because the mail or electronic message is
returned as undeliverable after the reasonable period has passed or is not received but is also not
returned. These consumers will not have the same opportunity to receive a message about their
debt as those consumers for whom the mail or electronic message is delivered. Nevertheless, the
Bureau determines that establishing a requirement that debt collectors wait a reasonable period
of time after placing a letter in the mail or sending an electronic message provides sufficient
consumer protection without unduly prohibiting a debt collector from furnishing information
abouta valid debt to a consumer reporting agency.

The Bureau declines commenters’ other suggestions, such as those to require
communications in writing, dictate specific language, apply longer waiting periods (e.g., 180
days), or establish other safe harbors because the suggestions are unnecessary to achieve the
purpose of the passive collectionsban. For example, requiring written communications and
specific disclosure language is unnecessary to put the consumer on notice that a debt is in
collections. Additional safe harbors are unnecessary and unwarranted at this time because the
final rule clarifies the specific actions that must occur before furnishing information to a
consumer reporting agency.

30(a)(2) Special Rule—Information Furnished to Certain Specialty Consumer Reporting
Agencies

The Bureau did not propose a special rule regarding furnishing to specialty consumer

reporting agencies. An industry commenter and a consumer reporting agency argued in a joint

comment that the final rule should exempt from § 1006.30(a) information furnished to certain
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nationwide specialty consumer reporting agencies described in FCRA section 603(x)(3), i.e.,
consumer reporting agencies that maintain and compile files on consumers on a nationwide basis
relating to check writing history (“check verification consumer reporting agencies”).

The commenters explained that merchants use check verification consumer reporting
agencies to determine whether they should accept a particular check. When a merchant seeks
check verification information, the check verification consumer reporting agency issues a check
verification report with a code that will indicate if the check appears acceptable, the check is
potentially fraudulent, or the checking account is likely overdrawn. These inquiries are usually
completed in real time, while a transaction is occurring in a checkout lane or in remote retailing.
The commenters expressed concern that proposed § 1006.30(a) would degrade the timely content
of check verification reports issued by check verification consumer reporting agencies because
debt collectors would be required to delay or refrain from reporting altogether, which would
undermine the accuracy of check verification reports and reduce the willingness of merchants to
accept checks.

The commenters argued that the current system benefits consumers by alerting them to
potential fraud or that their account may be overdrawn. Requiring contact before furnishing
information would harm these consumers because the fraud or overdrawn status of the account
may never be detected and, thus, consumers may not be alerted to potential fraud or may
unknowingly continue writing checks on an overdrawn account. Further, the commenters stated
that these requirements could harm consumers by decreasing the number of merchants that
accept checks or increasing prices at merchants who continue to accept checks.

The commenters also expressly recognized the harm that can occur if a debt unexpectedly

appears on a credit-related consumer reporting agency report if the consumer is applying for
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credit, a job, or rental housing, and cannot move forward with the transaction. However, they
noted that check verification reporting does not present comparable risk of harm because

(1) such reports are used to determine whether a particular check should be accepted, not to
evaluate a consumer’s creditworthiness for credit, a job, or rental housing; and (2) any harm
caused by refusal to accept a check is outweighed by benefits, including alerting the consumer to
potential fraud and preventing them from incurring additional overdraft or non-sufficient funds
fees.

After carefully considering the comment, the Bureau has determined that § 1006.30(a)
should not apply to a debt collector’s furnishing of information about a debt to a check
verification consumer reporting agency. The Bureau finds that a debt collector’s furnishing of
information about a debt to a check verification consumer reporting agency before engaging in
outreach to the consumer about the debt is unlikely to undermine the ability of consumers to
decide whether to pay debts in the same manner as the furnishing of information about debts to
other consumer reporting agencies. As a result, the Bureau has not found that furnishing
information about a debt to a check verification consumer reporting agency before engaging in
outreach to the consumer about the debt constitutes conduct that may have the natural
consequence of harassment, oppression, or abuse in violation of FDCPA section 806, or that is
an unfair or unconscionable means to collect or attempt to collect a debt under FDCPA section
808.

Immediate and frequent reporting appears to be a critical aspect of check verification
consumer reporting, and it appears that imposing a requirement that debt collectors inform
consumers about debts before furnishing information to those check verification consumer

reporting agencies would require significant operational changes and could significantly reduce
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the effectiveness of those reports. This is unlike credit-related reporting, which typically
involves less immediate furnishing. The Bureau also finds that the consumer harm that
§ 1006.30(a)(1) is designed to address is not present for check verification consumer reporting
because these reports are unlikely to be used in making credit, employment, or rental housing
decisions. While consumers could also be harmed if they are unaware of checking account
report items, the harm of reducing the effectiveness of the check verification system, including
the potential harm to consumers if checks are accepted by fewer merchants, outweighs the
benefits of requiring communication before furnishing. In addition, the immediacy of the current
check verification system provides countervailing benefits to consumers who are alerted to
potential fraud or to discontinue writing checks on an overdrawn account. Further, a special rule
for check verification consumer reporting agencies is consistent with several State laws
regulating passive collections. 40 For these reasons, the Bureau concludes that furnishing of
information to a check verification consumer reporting agency before engaging in outreach to the
consumer does not raise concerns under FDCPA sections 806 and 808 similar to furnishing to
other types of consumer reporting agencies.

Therefore, the final rule adds § 1006.30(a)(2) to state that § 1006.30(a)(1) doesnot apply
to a debt collector’s furnishing of information about a debt to a nationwide specialty consumer
reporting agency that compiles and maintains information on a consumer’s check writing history,

as described in FCRA section 603(x)(3).14!

140 Colo.Rev. Stat. sec. 12-14-108 limits when “debtcollectors” may furnish information to a consumer reporting
agency, but exempts checks, negotiable instruments, or credit card drafts. California and Utah also limit when
information can be furnished to a consumer reportingagency, but thoselaws only apply to “creditors.” Cal. Civ.
Codesec. 1785.26; Utah Code sec. 70C-7-107.

4! Tf and to the extent a check verification consumer reporting a gency compiles and maintains other types of
information specified in FCR A section 603(x) (e.g., residential or tenant history), thespecialrule in § 1006.30(a)(2)
doesnot apply with respect to a debt collector’s furnishing of that information to the check verification consumer
reportingagency.
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For the reasons discussed above, the Bureau is adopting final § 1006.30(a) pursuant to its
authority under FDCPA section 814(d) to prescribe rules with respect to the collection of debts
by debt collectors. The Bureauis also adopting final § 1006.30(a) pursuant to its authority to
interpret FDCPA section 806, which prohibits a debt collector from engaging in any conduct the
natural consequence of which is to harass, oppress, or abuse any person in connection with the
collection of a debt, and FDCPA section 808, which prohibits a debt collector from using unfair
or unconscionable means to collect or attempt to collect any debt.

Section 1006.34 Notice for Validation of Debts

FDCPA section 809(a) generally requires a debt collector to provide certain information
to a consumer either at the time that, or shortly after, the debt collector first communicates with
the consumer in connection with the collection of a debt.!4? The required information—i.e., the
validation information—includes details about the debt and about consumer protections, such as
the consumer’s rights to dispute and receive verification of the debt and to request information
about the original creditor. When this validation information is provided in writing, the
document containing the information is commonly referred to as a “validation notice.”

The requirement to provide validation information is an important component of the
FDCPA and was intended to improve the debt collection process by helping consumers to
recognize debts that they owe and raise concerns about debts that are unfamiliar. Congress in
1977 considered the requirement a “significant feature” of the FDCPA, explaining that it was

designed to “eliminate the recurring problem of debt collectors dunning the wrong person or

142 See 15U.S.C.1692g(a).
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attempting to collect debts which the consumer has already paid.” 43 Congress provided the
Bureau with rulemaking authority in 2010 apparently to address continuing inadequacies around
validation information and verification, among other things. 144 In addition, debt collectors have
sought clarification about how to provide information consistent with the FDCPA, noting, for
instance, that a significant number of lawsuits are filed each year alleging deficiencies in their
validation notices.

For these reasons, the Bureau proposed § 1006.34 to require debt collectors to provide
certain validation information to consumers and to specify when and how the information must
be provided. As discussed in more detail below, the Bureau is finalizing § 1006.34 with
modifications in response to feedback and for clarity and consistency with other provisions in
this final rule and the November 2020 Final Rule.

Final § 1006.34(a) sets forth the general requirement to provide validation information
and describes how such information may be provided on a validation notice. Section 1006.34(b)
sets forth definitions for purposes of § 1006.34. Section 1006.34(c) sets forth the validation
information, and § 1006.34(d) sets forth a general requirement that such information be clear and
conspicuous. Section 1006.34(d) also provides safe harbors for use of Model Form B—1 in
appendix B to Regulation F, specified variations of the model notice, or a substantially similar

form, and describes optional disclosures that debt collectors may, but are not required to, provide

143 S Rep.No. 382, supranote57; see also Jacobsonv. Healthcare Fin. Servs., Inc.,516F.3d 85,95(2d Cir.2008)
(validationnotices “make the rights and obligations of a potentially hapless debtoras pellucid as possible™); Wilson
v. Quadramed Corp.,225F.3d350,354(3d Cir.2000); Millerv. Payco-Gen. Am. Credits, Inc.,943 F.2d 482,484
(4th Cir. 1991); Swanson v. S. Oregon Credit Serv., Inc.,869F.2d 1222,1225(9th Cir. 1988).

144 See'S. Rep.No. 111-176,at 19 (“In addition to concerns about debt collection tactics, the Committee is
concerned thatconsumers have little ability to dispute the validity ofa debtthatis being collected in error.”).
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with the validation information.!4> Section 1006.34(e) affirmatively permits debt collectors to
provide validation notices translated into other languages and requires debt collectors who offer
to provide consumers translated notices to provide them to consumers who request them.

As discussed in further detail in the section-by-section analysis of § 1006.34(d), the
Bureau proposed to require that validation notices must be the same as, or substantially similar
to, the proposed model validation notice. The Bureau is not finalizing that requirement. Instead,
the final rule provides certain safe harbors for compliance with the information and form
requirements in § 1006.34(c) and (d)(1) fordebt collectors who use the model validation notice,
specified variations of the model notice, or a substantially similar notice.

34(a) Validation Information Required
34(a)(1) In General

FDCPA section 809(a) provides, in relevant part, that, within five days after the initial
communication with a consumer in connection with the collection of any debt, a debt collector
shall send the consumer a written notice containing the validation information, unless that
information is contained in the initial communication or the consumer has paid the debt. The
Bureau proposed § 1006.34(a)(1) to implement and interpret this general requirement. 146
Specifically, proposed § 1006.34(a)(1) provided that, subject to a limited exception for if a

consumer has already paid a debt, a debt collector must provide a consumer the required

145 The Bureauproposed a model validationnotice as Model Form B—3. The Bureauis finalizing that form, with
revisions, as Model Form B—1. This Notice refers to proposed Model Form B—3 as the “proposed model validation
notice” orthe “proposed modelnotice” and final Model Form B—1 as the “model validation notice” or “model
notice.” This Notice uses thephrase “specified variations of themodelnotice” to refer to the specifically
enumerated versions of the modelnotice that receivea safeharbor pursuant to § 1006.34(d)(2)(i) and (ii)

(i.e., notices that arethe same as, or substantially similarto, themodelnoticebut for: omitting some orallof the
optional disclosures that appear on the modelnotice; including optional disclosures that donotappear on the model
notice; orincluding certain disclosures ona separate page as permittedby § 1006.34(c)(2)(viii)and (5)).

146 See 84 FR 23274,23333-34(May21,2019).
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validation information either: (1) by sending the consumer a validation notice (i.e., a written or
electronic notice) !4’ in the manner permitted by § 1006.42148 in the initial communication with
the consumer in connection with the collection of the debt (proposed § 1006.34(a)(1)(i)(A)) or
within five days of that initial communication (proposed § 1006.34(a)(1)(i)(B)); or (2) by
providing the validation information orally in the initial communication (proposed

§ 1006.34(a)(1)(i1)).14° As discussed below, the Bureau is adopting § 1006.34(a)(1) with certain
minor revisions.

Some commenters recommended that the Bureau modify proposed § 1006.34(a)(1)
generally. Some consumer advocate commenters stated that the Bureau should require debt
collectors to provide non-electronic, written validation notices to all consumers. According to at
least one commenter, the Bureau should require a written validation notice even if a debt
collector also provides the validation information electronically. Another consumer advocate
commenter asked the Bureau to require debt collectors to provide a consumer a validation notice
in every communication.

The Bureau declines to require debt collectors to always provide written, non-electronic
validation notices to consumers. For the reasons set forth in the November 2020 Final Rule, the
Bureau interprets FDCPA section 809(a) as not requiring that the notice of debt be provided in

writing when it is contained in the initial communication.!’* Moreover, if FDCPA section 809(a)

47 Proposed § 1006.34(b)(4) defined a validation notice as any written or electronic notice that provides the
validationinformationdescribedin § 1006.34(c).

148 As finalized, § 1006.42 generally requires debt collectors to send written disclosures in a manner that is
reasonably expected to provide actualnotice,and in a form that the consumermay keepandaccess later. 85 FR

76734,76893 (Nov.30,2020).

149 Proposed § 1006.34(b)(2) provided that, with limited exceptions, initial communication means the first timethat,
in connection with the collectionof a debt, a debtcollector conveys information, directly orindirectly, to the
consumerregarding the debt.

13085 FR 76734,76854 (Nov.30,2020).
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does require that the notice of debt be provided in writing—i.e., if the validation information is
not contained within the initial communication—nothing in the FDCPA prohibits a debt collector
from providing the required written validation notice electronically in accordance with the
consumer-consent provisions of section 101(c) of the E-SIGN Act. In turn, if a statute (here, the
FDCPA) requires a written disclosure, the E-SIGN Act’s consumer-consent provisions specify
requirements pursuant to which debt collectors may send the required written disclosures
electronically. Accordingly, pursuantto § 1006.42, a debt collector may send the validation
notice electronically under § 1006.34(a)(1)(i)(A) (i.e., within the initial communication) if the
debt collector complies with § 1006.42(a)(1), which requires that the debt collector send the
notice in a manner that is reasonably expected to provide actual notice, and in a form that the
consumer may keep and access later. A debt collector may send the validation notice
electronically under § 1006.34(a)(1)(i)(B) (i.e., not within the initial communication) if the debt
collector complies with § 1006.42(a)(1) and also complies with § 1006.42(b), which requires that
the debt collector send the notice in accordance with section 101(c) of the E-SIGN Act. The
Bureau concludes that, if debt collectors send validation notices electronically as described
above, there is a reasonable likelihood that consumers will receive and be able to retain the
notices.

The Bureau determines, therefore, that it is unnecessary and unwarranted to impose the
burden on debt collectors that would result from a requirement to always provide the validation
notice in written, non-electronic form; to provide a validation notice in written form even if the

debt collector also provides the validation notice electronically; or to provide a validation notice
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or validation information with every consumer communication. 13! Such requirements would go
beyond the FDCPA’s provisions and would be unduly burdensome on debt collectors, because,
as stated above, the Bureau concludes that the Regulation F provisions that the Bureau is
adopting provide sufficient consumer protection. Accordingly, the Bureau does not impose such
requirements.

The Bureau received few comments specifically about proposed § 1006.34(a)(1)(i).
Commenters who provided feedback supported the Bureau’s proposal. Thus, the Bureau is
adopting § 1006.34(a)(1)(i) largely as proposed.

A large number of commenters responded to the clarification in proposed
§ 1006.34(a)(1)(i1) that debt collectors may provide validation information orally in the initial
communication. Commenters, including most consumer advocates who addressed the topic,
urged the Bureau to prohibit debt collectors from providing validation information orally. These
commenters stated that debt collectors could not effectively convey orally to consumers the
amount of validation information that the Bureau proposed.!5? Commenters argued that, if
validation information were conveyed orally, a consumer would be unable to review the
information at a later time, unless the consumer transcribed or recorded the communication with
the debt collector. Commenters stated that this dynamic would place an unreasonable burden on

consumers and would be atypical compared to other consumer law disclosure regimes, which

151 The Bureauadditionally notes that, if a statute (here, FDCPA section 809(a)) requires a written disclosure, E-
SIGN Act section 104(c)(1) states that Federal a gencies’ authority to interpret E-SIGN Act section 101 (including
the consumer-consent provisions in E-SIGN Act section 101(c)) does notincludethe “authority to impose or

reimpose any requirement thata recordbe in a tangible printed or paper form.” See 15U.S.C.7004(c)(1).
152 Proposed § 1006.34(c) described the validation information that proposed § 1006.34(a)(1) would have required

debt collectors to provide. As discussed in the section-by-section analysis of § 1006.34(c), the finalrule requires
debt collectors to provide upto 18 items of validation information.

81



mandate that required notices be provided in written form. At least one commenter stated that
oral delivery would be incompatible with the formatting requirements in proposed § 1006.34(d).

On the other hand, some industry commenters supported the Bureau’s clarification that
debt collectors may provide validation information orally. These commenters asked the Bureau
to provide additional guidance about oral delivery of validation information, including, for
example, specific content for an oral notice, such as a script.

As proposed, the Bureau is finalizing the provision in § 1006.34(a)(1)(ii) that debt
collectors may provide the required validation information orally in the initial communication.
The Bureau agrees that there may be significant challenges to conveying the required validation
information orally.!33 Nevertheless, FDCPA section 809(a) does not prohibit oral delivery.
FDCPA section 809(a) states that the required validation information may be “contained in the
initial communication” and that a written notice is mandatory only if that required information is
not contained in the initial communication. Further, FDCPA section 807(11) indicates that the
initial communication may be oral.'3* Accordingly, the Bureau concludes that the most
reasonable interpretation of FDCPA sections 809(a) and 807(11) is that the FDCPA permits the
required validation information to be conveyed orally if it is contained in the initial

communication.

153 Section 1006.34(c) requires a significantamount of validation information that debt collectors may not currently
include in the validation informationthey provideto consumers. It mightbe difficult fora debtcollectorto convey
all of the required information orally, particularly in aninitial communication, which is the only contextin which a
debt collector could comply with its legal obligation by providing the validation information orally. Further, real-
time communications with consumers areunpredictable. Accordingly,evenifthe required components ofthe
validationinformationare contained in the oral communication, the debtcollector mightnotconvey themin a way
that meets the requirements ofthe regulation; for example, as commenters noted the debt collector mightnotconvey
the required information clearly and conspicuously.

154 See 15 U.S.C. 1692¢(11).
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Moreover, debt collectors providing validation information orally will not be able to use
the model validation notice and therefore will not receive a safe harbor for compliance under
§ 1006.34(d)(2). The Bureau declines to provide additional guidance about oral delivery of
validation information. The Bureau is not aware of debt collectors providing validation
information orally today, and, for the reasons discussed, the Bureau believes they will be
unlikely to do so in the future. As a result, the Bureau concludes that such additional guidance is
notnecessary or warranted at this time.

The Bureau proposed comment 34(a)(1)-1 to clarify the provision of validation notices if
the consumer is deceased. Proposed comment 34(a)(1)-1 explained that, if the debt collector
knows or should know that the consumer is deceased, and if the debt collector has not previously
provided the deceased consumer the validation information, a person who is authorized to act on
behalf of the deceased consumer’s estate operates as the consumer for purposes of providing
validation information under § 1006.34(a)(1). Under proposed comment 34(a)(1)-1, a debt
collector attempting to collect a debt from a deceased consumer’s estate generally would provide
the validation information to the named person who is authorized to act on behalf of the deceased
consumer’s estate, if the debt collector had not already provided that information to the
consumer.

As discussed in the section-by-section analysis of § 1006.2(e), the Bureau is interpreting
the term consumer to mean any natural person, whether living or deceased, who is obligated or
allegedly obligated to pay any debt. And the Bureau is adopting commentary clarifying how this
definition operates in the decedent debt context, including with respect to debt collectors’

obligations to provide the validation information and respond to disputes and requests for
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original-creditor information. Accordingly, the Bureau is finalizing comment 34(a)(1)-1 as
proposed.

For all of these reasons, and pursuant to its authority under FDCPA section 814(d) to
prescribe rules with respect to the collection of debts by debt collectors, the Bureau is finalizing
§ 1006.34(a)(1) to implement and interpret the FDCPA section 809(a) requirement that debt
collectors provide validation information to consumers.

34(a)(2) Exception

FDCPA section 809(a) contains a limited exception that provides that, if required
validation information is not contained in the initial communication, a debt collector need not
send the consumer a written validation notice within five days of that communication if the
consumer has paid the debt prior to the time that the notice is required to be sent. The Bureau
proposed in § 1006.34(a)(2) to implement this exception by providing that a debt collector who
otherwise would be required to send a validation notice pursuant to § 1006.34(a)(1)(i)(B) is not
required to do so if the consumer has paid the debt prior to the time that § 1006.34(a)(1)(i)(B)
would require the validation notice to be sent. Proposed § 1006.34(a)(2) generally restated the
statute, except for minor changes for organization and clarity.!>3

At least two consumer advocate commenters recommended that debt collectors be
required to provide a validation notice even if a consumer has already paid the debt. According
to these commenters, some consumers, including seniors, will pay a debt that they do not owe or
recognize because they “pay first and ask questions later.” These commenters suggested that
validation information would help such consumers assess after the fact whether they paid a debt

that they owed. An industry trade group commenter stated that, for open-end credit, a debt

133 See 84 FR 23274,23334-35(May21,2019).
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collector should be permitted to satisfy § 1006.34(a)(1) by providing a periodic statement
pursuant to Regulation Z, 12 CFR 1026.7, because periodic statements disclose sufficient
account information to consumers.

The Bureau declines to require debt collectors to provide a validation notice if a
consumer has already paid the debt. FDCPA section 809(a) explicitly provides that a debt
collector is not required to send the validation notice if the consumer has paid the debt, and the
Bureau has determined that it is neither necessary nor warranted to adopt a rule requiring
otherwise.

The Bureau also declines to adopt recommendations to include an exception to
§ 1006.34(a)(1) for open-end credit, because a periodic statement provided in accordance with
Regulation Z, 12 CFR 1026.7, is not an adequate substitute for the validation information. While
such a periodic statement discloses some information about the debt, it typically does not
disclose other information required under the final rule, such as the information about consumer
protections required by FDCPA section 809(a)(3) through (5) and the corresponding provisions
of final § 1006.34.

Accordingly, pursuant to its authority under FDCPA section 8 14(d) to prescribe rules
with respect to the collection of debts by debt collectors, and to implement and interpret FDCPA
section 809(a), the Bureau is finalizing § 1006.34(a)(2) as proposed.

34(b) Definitions

To facilitate compliance with § 1006.34, proposed § 1006.34(b) defined several terms
that appear throughout the section. As discussed below, the Bureau is finalizing those definitions
and related commentary with certain modifications in response to feedback. Consistent with the

proposal, unless noted otherwise below, the Bureau is finalizing the definitions to implement and

85



interpret FDCPA section 809(a) and pursuant to its authority under FDCPA section 814(d) to
prescribe rules with respect to the collection of debts by debt collectors.
34(b)(1) Clear and Conspicuous

The Bureau proposed § 1006.34(b)(1) to define the term clear and conspicuous for
purposes of Regulation F consistent with the standards used in other consumer financial services
laws and their implementing regulations, including, for example, Regulation E, subpart B
(Remittance Transfers).!3¢ Proposed § 1006.34(b)(1) thus provided that disclosures are clear and
conspicuous if they are readily understandable. The proposal provided that, in the case of
written and electronic disclosures, the location and type size also must be readily noticeable to
consumers and that, in the case of oral disclosures, the disclosures must be given at a volume and
speed sufficient for a consumer to hear and comprehend them. 157 For the reasons discussed
below, the Bureau is adopting § 1006.34(b)(1) largely as proposed but with minor modifications
for clarity and in response to feedback.

An industry commenter objected to the clear and conspicuous definition in proposed
§ 1006.34(b)(1). This commenter stated that a clear-and-conspicuous requirement is
unnecessary in the debt collection context because consumers have an ongoing relationship with
debt collectors, and a consumer therefore has the ability to ask a debt collector to explain a
particular disclosure or communication if the consumer does not understand it.

Other commenters asked the Bureau to clarify the proposed definition. For instance,
industry trade group and consumer advocate commenters offered various suggestions for specific

font size or disclosure placement requirements. At least one industry commenter suggested that

136 See 12 CFR 1005.31(a)(1), comment 3 1(a)(1)-1.
157 See 84 FR 23274,23335 (May 21,2019).
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the Bureau explain how proposed § 1006.34(b)(1) would interact with State disclosure laws,
which may have their own clear-and-conspicuous standards that dictate font size or disclosure
placement. An industry trade group commenter asked the Bureau to provide additional guidance
about oral delivery of the validation information because, in the commenter’s view, the proposal
that oral communications be “given at a volume and speed sufficient for a consumer to hear and
comprehend them” was ambiguous.

The Bureau disagrees that ongoing relationships between debt collectors and consumers
make a clear and conspicuous definition unnecessary or unwarranted in the debt collection
context. Consumer financial services laws and their implementing regulations commonly
include standards for clear and conspicuous disclosures provided in the context of ongoing
customer and business relationships between consumers and consumer financial services
providers. 138 Additionally, validation information is provided at the outset of collection
communications. If a consumer chooses not to engage with the debt collector, no ongoing
communications will be established.

The Bureau declines to further clarify the clear and conspicuous definition in
§ 1006.34(b)(1) by, for example, dictating font sizes or requirements regarding disclosure
placement as requested by some commenters. Different debt collectors may design their
communications in different ways, and the Bureau does not believe it is necessary or warranted

to specify such details, as long as the disclosure satisfies the clear and conspicuous standard. In

158 See, e.g.,12 CFR 1026.5(a)(1)(i) (disclosures for open-end credit)and 12 CFR 1026.17(a)(1) (disclosures for
closed-endcredit). Moreover,a consumerdoes nottypically get to choose which debt collector collects the
consumer’s debt, whereas a consumer does choose his or her financial services providers. Further, some customer
relationships between consumers and debtcollectors may be of shorter duration than customer rela tionships between
consumers and othertypes of consumer financial services providers. These factors suggest that a standard forclear
and conspicuous disclosures may be even more important in the debtcollection context than in other consumer
financial services contexts.
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addition, the definition is consistent with, and provides the same level of specificity as, standards
in some other consumer financial services laws and their implementing regulations, including but
not limited to the Bureau’s Remittance Transfers rule,>® which do not specify font size or
disclosure placement requirements. Moreover, the Bureau concludes that the lack of more
prescriptive guidance will not impose material burden on debt collectors. As discussed in the
section-by-section analysis of § 1006.34(d)(2), a debt collector who uses the model validation
notice, specified variations of the model notice, or a substantially similar form, receives a safe
harbor for the information requirements in § 1006.34(c) and for the clear-and-conspicuous
requirementin § 1006.34(d)(1). Because debt collectors may use the model validation notice,
specified variations of the model notice, or a substantially similar formif providing validation
notices, debt collectors need not incur significant expenses ascertaining what meets the clear-
and-conspicuous standard. Nevertheless, the final rule does clarify that, in the case of written
and electronic disclosures, although no minimum font size is required, the location and type size
must be both readily noticeable and legible to consumers. %0

The Bureau declines to revise § 1006.34(b)(1) to clarify how the definition of clear and
conspicuous interrelates with State disclosure laws. A debt collector can comply with both
§ 1006.34(b)(1) and State disclosure requirements that specify font size or disclosure placement.
With respect to font size, the Bureau concludes, in general, that debt collectors satisfying State-
law minimum-font-size requirements will also satisfy the standard in § 1006.34(b)(1) for a type

size that is readily noticeable and legible to consumers. With respect to disclosure placement, as

159 See 12 CFR 1005.31(a)(1), comment 3 1(a)(1)-1. See also, e.g., the general disclosure requirements for open-end
and closed-end credit in, respectively, 12 CFR 1026.5(a)(1)and 1026.17()(1) and their commentary.

190 The section-by-sectionanalysis of § 1006.38(b)(2) discusses a new safe harbor from the overshadowing
prohibition in § 1006.38(b)(1) fora debt collector who uses themodel validation notice.
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discussed in the section-by-section analysis of § 1006.34(d)(3)(iv), a debt collector may place
disclosures specifically required under other applicable law, which includes disclosures
specifically required by State law, on the reverse (or, in certain specified circumstances, on the
front) of the validation notice. The Bureaubelieves that § 1006.34(d)(3)(iv) will permit debt
collectors to provide State law disclosures in a manner that is clear and conspicuous under
applicable law.

The Bureau also declines to further clarify the meaning of clear and conspicuous in the
context of oral delivery of validation information. The Bureau determines that the proposed and
final regulatory text is sufficiently clear and that the final rule will not impose an undue burden
on debt collectors, particularly in light of the Bureau’s expectation that few, if any, oral
disclosures will be provided.

For the reasons discussed above, the Bureau is finalizing § 1006.34(b)(1) to provide that
clear and conspicuous means readily understandable and that, in the case of written and
electronic disclosures, the location and type size also must be readily noticeable and legible to
consumers, although no minimum type size is mandated. Final § 1006.34(b)(1) also provides
that oral disclosures must be given at a volume and speed sufficient for the consumer to hear and
comprehend them.

34(b)(2) Initial Communication

FDCPA section 809(a) requires debt collectors to provide consumers with certain
validation information either in the debt collector’s initial communication with the consumer in
connection with the collection of the debt, or within five days after that initial communication.

FDCPA section 803(2) defines the term communication broadly to mean the conveying of
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information regarding a debt directly or indirectly to any person through any medium. 6!
FDCPA section 809(d) and (e) identifies particular communications that are not initial
communications for purposes of FDCPA section 809(a) and that therefore do not trigger the
validation notice requirement. 12 Pursuant to FDCPA section 809(d), an initial communication
excludes a communication in the form of a formal pleading in a civil action. Pursuant to FDCPA
section 809(e), an initial communication also excludes the sending or delivery of any form or
notice that does not relate to the collection of the debt and is expressly required by the Internal
Revenue Code of 1986, title V of the Gramm-Leach-Bliley Act, or any provision of Federal or
State law relating to notice of a data security breach or privacy, or any regulation prescribed
under any such provision of law.

The Bureau proposed § 1006.34(b)(2) to implement FDCPA section 809(a), (d), and (e)
by defining the term initial communication. The proposed definition largely restated the FDCPA
and defined initial communication as the first time that, in connection with the collection of a
debt, a debt collector conveys information, directly or indirectly, regarding the debt to the
consumer, other than a communication in the form of a formal pleading in a civil action, or a
communication in any form or notice that does not relate to the collection of the debt and is
expressly required by any of the laws referenced in FDCPA section 809(e).!63

An industry trade group recommended a bankruptcy-specific exception to the definition
of initial communication for debt collectors collecting debts owed by consumers in bankruptcy.

The commenter expressed concern that certain actions by a debt collector in the context of a

161 See 15 U.S.C. 1692a(2). The November2020 Final Rule implemented this definitionin § 1006.2(d). 85 FR
76734,76888 (Nov.30,2020).

12 See 15 U.S.C. 1692g(d), (€).
163 See 84 FR 23274,23335 (May 21,2019).
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consumer’s bankruptcy proceeding, in particular filing a proof of claim, may be construed to be
an initial communication and therefore trigger the FDCPA section 809(a) validation notice
requirement. %4 Additionally, according to the commenter, content on the validation notice,
including the debt collection communication disclosure required by FDCPA section 807(11),
could be construed as a demand for payment that violates the automatic stay provisions of the
United States Bankruptcy Code (Bankruptcy Code)'® or, if the consumer has been relieved of
personal liability, the discharge injunction.!®® According to the commenter, some courts have
opined that a debt collector would face an irreconcilable conflict between complying with the
FDCPA and the Bankruptcy Code if the debt collector were required to provide a validation
notice to a consumer in bankruptcy. 167

The Bureau has determined to interpret the term initial communication not to include
proofs of claim filed in bankruptcy proceedings. Courts have reached different conclusions
about whether the FDCPA conflicts with the Bankruptcy Code.!%® The Bureau is unaware of any

case definitively holding that a proof of claim is an initial communication and that a debt

164 To receive a distribution from a bankruptcy estate, a creditor generally must file with the bankruptcy courta
proof of claim, whichincludes details about an alleged debt or interest. See Fed.R. Bankr. P.3002.

195 See 11 U.S.C.362.

1% A debtor’s bankruptcy petition operates as anautomatic stay that, among other things, prohibits “any act to
collect, assess,orrecovera claim against the debtor that arosebeforethe commencementof the case.” 11 U.S.C.
362(a)(6). When adebtor’s liability is discharged through bankruptcy, the discharge “operates as an injunction
against the commencementor continuation of an action, the employment of process, oranact, to collect, recover or
offset any such debtas a personal liability of the debtor, whether ornot discharge of such debt is waived.”

11 US.C.524(a)?2).

17 See, e.g.,In re Chaussee,399 B.R.225,238 (B.A.P.9th Cir.2008) (“In our opinion, the debtvalidation
provisions required by the FDCPA clearly conflict with the claims processing procedures contemplated by the

[Bankruptcy] Codeand Rules.”).

18 See Wallsv. Wells Fargo Bank,276F.3d 502,511 (9th Cir. 2002) (holding that the Bankruptcy Code precludes
application of FDCPA requirements in bankruptcy cases); Chaussee,399B.R. at 239 (same); contra Simonv. FIA
Card Servs., N.A., 732 F.3d259,274(3d Cir.2013) (stating that when “FDCPA claims arise from communications
a debt collector sends a bankruptcy debtor in a pending bankruptcy proceeding, and the communications are alleged
to violate the Bankruptcy Codeor Rules, there is no categorical preclusion ofthe FDCPA claims”).
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collector therefore must provide a validation notice after filing a proof of claim. On the other
hand, some courts have held that proofs of claim are not initial communications because, under
FDCPA section 809(d), they are communications in the form of a formal pleading in a civil
action.!®® Further, the Bureau has decided to permit a debt collector to file a proof of claim in a
bankruptcy proceeding as required by the Bankruptcy Code without thereby triggering the debt
collector’s obligation to provide a validation notice under the FDCPA, because the Bureau finds
it unlikely that consumer harm will result if a consumer does not receive a validation notice
subsequent to a proof of claim in bankruptcy. The bankruptcy proof-of-claim form is filed under
penalty of perjury, and a person who files a fraudulent claim could be fined up to $500,000,
imprisoned for up to 5 years, or both.!7® Thus, the Bureau concludes that bankruptcy proof-of-
claim forms generally are likely to contain accurate information about the debt.

Accordingly, to provide clarity for debt collectors while maintaining protections for
consumers, the Bureau is interpreting the term initial communication not to include proofs of
claim filed in bankruptcy. Specifically, the Bureau is adopting new comment 34(b)(2)—1, which
clarifies that a proof of claim that a debt collector files in a bankruptcy proceeding in accordance
with the requirements of the Bankruptcy Code is a communication in the form of a formal
pleadingin a civil action and therefore is not an initial communication for purposes of § 1006.34.
The Bureau adopts this comment as an interpretation of the phrase “[a] communication in the

form of a formal pleadingin a civil action” in FDCPA section 809(d). The Bureau interprets that

19 See Simon, 732F.3d at 273; Townsendv. Quantum3 Grp., LLC,535B.R.415,423 (M.D.Fla.2015); In re
Brimmage, 523 BR. 134, 141-42 (Bankr. N.D.I1l. 2015).

170 The official bankruptcy proof-of-claim form is available here: https://www.uscourts.gov/forms/bankruptcy-
forms/proof-claim-0.
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phrase to include a proof of claim that a debt collector files in a bankruptcy proceeding in
accordance with the requirements of the Bankruptcy Code.

The Bureau acknowledges that other scenarios may exist in which a debt collector
communicates with a consumer in bankruptcy and subsequently may be required to provide a
validation notice. To the extent that debt collectors do provide validation notices to consumers
in bankruptey, § 1006.34(a)(1) implements an existing FDCPA disclosure requirement and does
not create a new tension between the FDCPA and the Bankruptcy Code. In addition, nothing in
the final rule requires debt collectors to include payment requests in the validation information;
instead, payment requests are optional disclosures that § 1006.34(d)(3)(iii) permits debt
collectors to include along with the validation information. Consequently, a debt collector
concerned that a payment request would violate the Bankruptcy Code’s automatic stay or
discharge injunction is not required to include a payment request and, additionally, could use the
model validation notice, specified variations of the model notice, or a substantially similar form,
without a payment request and receive a safe harbor under § 1006.34(d)(2).

An industry trade group recommended that the Bureau exclude from the § 1006.34(b)(2)
definition of initial communication the notice of transfer of loan servicing required by
Regulation X.!7! According to the commenter, after an FDCPA-covered mortgage debt is
transferred and a consumer receives a servicing transfer notice, the transferee may not have

received all the information necessary to send a validation notice within the five-day timeframe

"I Generally, under Regulation X, each transferor servicer and transferee servicer of any mortgage loan shall
provide to the borrower a notice of transfer for any assignment, sale, or transfer of theservicing of themortgage
loan. 12 CFR 1024.33(b)(1). Generally, thetransferorservicer shall provide thenotice oftransferto the borrower
not lessthan 15 days before the effective date ofthetransfer of the servicing of the mortgage loan. The transferee
servicer shall provide the notice oftransfer to the borrowernot more than 15 days a fter the effectivedate of the
transfer. The transferor and transferee servicers may provide a single notice, in which casethe notice shallbe
provided not less than 15 days before the effective date of the transfer of the servicing of the mortgageloan.

12 CFR 1024.33(b)(3)(D).
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required by FDCPA section 809(a). For this reason, the commenter suggested that Regulation X
servicing transfer notices should not trigger the validation information requirement.

The Bureau declines to interpret the term initial communication to exclude servicing
transfer notices required by Regulation X. Section 1006.34(b)(2) largely mirrors existing
language in FDCPA sections 803(2) and 809(a), (d), and (e) and does not impose new
substantive requirements or obligations on covered entities. As discussed in the section-by-
section analysis of § 1006.34(c), Regulation F will result in validation notices containing more
information about the debt than they typically do today, but that information is, generally, either
routine account information that owners of debts currently provide to debt collectors or that
owners of debts can include without significant additional expense. Although the commenter
argues that there may be timing considerations unique to mortgage servicing transfer notices, the
Bureau determines that such timing concerns do not warrant an exception that would deem a
mortgage servicing transfer notice, even one that does convey information, directly or indirectly,
regarding the debt to the consumer to be excluded from the definition of an “initial
communication.”

Other commenters asked the Bureau to clarify whether a consumer-initiated
communication, such as a consumer visiting a debt collector’s website or a consumer leaving a
voicemail with a debt collector, would constitute an initial communication under proposed
§ 1006.34(b)(2). The Bureau notes that, under § 1006.34(b)(2), for an initial communication to
occur, a debt collector must “convey[] information, directly or indirectly, regarding the
debt....” Section 1006.34(b)(2) is clear that, if a debt collector conveys no information,
directly or indirectly, regarding the debt, an initial communication has not occurred and,

consequently, the validation notice requirement has not been triggered. Thus, a consumer’s
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voicemail left with a debt collector generally would not qualify as an initial communication.
Similarly, an initial communication generally would not include a consumer’s visit to a debt
collector’s website, unless during that visit the debt collector conveyed information regarding the
consumer’s specific debt. 172

For the reasons discussed above, the Bureau is finalizing § 1006.34(b)(2) largely as
proposed but with a revision to clarify that proofs of claim filed in bankruptcy proceedings are
not initial communications.
34(b)(3) Itemization Date

FDCPA section 809(a)(1) requires debt collectors to disclose to consumers, either in the
debt collector’s initial communication in connection with the collection of the debt, or within
five days after that communication, the amount of the debt.!”? The Bureau proposed in
§ 1006.34(c)(2)(vii) through (ix) to interpret the phrase “amount of the debt” to mean that debt
collectors must disclose the amount of the debt as of a particular “itemization date.”!’* To
facilitate compliance with proposed § 1006.34(c)(2), the Bureau proposed § 1006.34(b)(3) to
define itemization date as one of four reference dates for which a debt collector can ascertain the
amount of the debt. The proposed reference dates were the last statement date, the charge-off

date, the last payment date, and the transaction date.!7>

172 For example, a debt collector potentially could convey informationregarding the debtduringa consumer’s visit
to a website through a website chat feature.

173 See 15 U.S.C. 1692g(a)(1).

174 Proposed § 1006.34(c)(2)(vii) and (viii) would haverequired debt collectors to disclose, respectively, the
itemization dateand the amountof thedebt on the itemization date. Proposed § 1006.34(c)(2)(ix) would have
required debtcollectors to discloseanitemization ofthe debtreflecting interest, fees, payments, and credits since the
itemizationdate. Foradditional discussion of these provisions, which havebeenrenumbered in the finalrule, see
the section-by-section analysis of § 1006.34(c)(2)(vi) through (viii).

175 See 84 FR 23274,23335-37(May21,2019). The reference dates were set forthin proposed § 1006.34(b)(3)(i)
through (iv) and are discussed in the section-by-section analysis of those paragraphs below.
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The proposed definition of itemization date was designed to allow the use of dates that
debt collectors could identify with relative ease because they reflect routine and recurring events,
and that correspond to notable events in the debt’s history that consumers may recall or be able
to verify with records. The proposed definition also was intended to include dates for which debt
collectors typically may receive account information from debt owners and that, therefore, debt
collectors would be able to use to provide the disclosures proposed in § 1006.34(c)(viii) and (ix).

Proposed comment 34(b)(3)—1 explained that a debt collector could select any of the four
reference dates as the itemization date. Once a debt collector used one of the reference dates for
a specific debt in a communication with a consumer, however, the debt collector would be
required to use that reference date for that debt consistently when providing disclosures pursuant
to § 1006.34 to that consumer.

For the reasons discussed below, the Bureau is adopting § 1006.34(b)(3) and its related
commentary largely as proposed but with minor wording changes and to include an additional
reference date in response to feedback: the judgment date. The Bureau also is adopting new
comment 34(b)(3)-2, which provides that a debt collector may use a different reference date than
a prior debt collector used for the same debt.

Some industry commenters supported the itemization date definition in proposed
§ 1006.34(b)(3). Atleasttwo industry commenters supported providing debt collectors with a
choice of several reference dates because a debt collector might not be able ascertain the amount
of the debt on a single reference date. Accordingto an industry trade group commenter, the
proposed reference dates would provide adequate flexibility, as a creditor’s information systems
will have recorded at least one of those dates for any given debt. Another industry trade group

commenter stated that the proposal’s standardization of account information would allow debt
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collectors to build better internal procedures and improve consumer communication practices.
An industry commenter stated that proposed § 1006.34(b)(3) would require significant client
education and information technology investment but ultimately concluded that the framework
was feasible.

Other commenters objected to proposed § 1006.34(b)(3). An industry commenter stated
that creditors may provide debt collectors information about multiple reference dates. According
to this commenter, analyzing creditor records to identify and organize account information as of
a single reference date would be complicated, costly, and increase the likelihood of validation
notice errors. A group of consumer advocate commenters stated that, instead of permitting debt
collectors to choose between reference dates, § 1006.34(b)(3) should define the itemization date
as a single reference date supported by consumer testing.

The Bureau determines that § 1006.34(b)(3) will facilitate compliance with the
itemization date-related requirements in final § 1006.34(c)(2)(vi) through (viii). Account
information available to debt collectors may vary by debt type because some account
information is not universally tracked or used across product markets. To facilitate the ability of
debt collectors across debt markets to comply with Regulation F, the final rule permits debt
collectors to determine the itemization date by selecting from one of five reference dates for
which they can ascertain the amount of the debt.

The Bureau finds that this framework will not result in undue industry burden. Debt
collectors today routinely analyze and organize account information included in files from
creditors when creditors place accounts for collection. Debt collectors should be able to use or
build on these existing functions to select an itemization date based on the definition in

§ 1006.34(b)(3). Therefore, even if creditors provide or retain account information based on
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multiple reference dates, debt collectors should not face substantial new costs or litigation risks
from complying with § 1006.34(b)(3).

The Bureau declines consumer advocates’ suggestion to specify a single reference date.
As discussed in the proposal, the Bureau considered requiring debt collectors to provide an
itemization of the debt based on a single reference date but rejected that approach because of the
infeasibility of identifying a single reference date that applies to all debt types across all relevant
markets.!’® The group of consumer advocate commenters that recommended a single reference
date did not suggest or provide evidence that it would be feasible to identify a single date that
would be appropriate for all types of debt. The Bureau also declines to exercise its discretion to
conduct consumer testing to attempt to determine an optimal itemization date for debt collectors
to use within each debt collection market (e.g., mortgage debt, credit card debt, student loan
debt, medical debt, and so on). The Bureau determines that such testing is not necessary or
warranted, because the Bureau finds that debt collectors’ use of any one of the five itemization
dates set forth in § 1006.34(b)(3) should correspond, in most cases, to events in the debt’s history
that consumers may recall or be able to verify with records.

In the proposal, the Bureau requested comment on whether the itemization date should be
structured as a prescriptive ordering of reference dates, such as a hierarchy that would permit a
debt collector to use a date listed later in the hierarchy only if the debt collector did not have
information about any dates earlier in the hierarchy. Industry and industry trade group
commenters generally favored the proposed flexible approach. Accordingto commenters, a
prescriptive ordering would significantly increase costs and litigation risk for debt collectors. As

noted above, consumer advocates expressed concern that the proposed approach would result in

176 See 84 FR 23274,23336 (May 21,2019).
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disclosure of itemization dates that are not meaningful to consumers and urged the Bureau to use
consumer testing to determine a date that would be meaningful.

The Bureau agrees that a prescriptive ordering could impose undue costs and litigation
risks for debt collectors. In addition, as discussed below in the section-by-section analysis of
§ 1006.34(b)(3)(i) through (v), each reference date may be meaningful to consumers because it
correspondsto a notable event in the debt’s history that consumers may recall or be able to verify
with records. Because eachreference date may be meaningful to a consumer, and because each
reference date may be more or less meaningful to the consumer than one of the other reference
dates depending on the circumstances surrounding the debt, there may not be a benefit to
consumers if the Bureau were to structure the dates as a hierarchy. The Bureau therefore
declines to adopt a prescriptive ordering of the reference dates.

Some commenters who did not object to the proposed itemization date framework in
principle either raised concerns that the proposed reference dates would not accommodate debts
in all product markets or recommended additional reference dates. Atleast one industry trade
group commenter asked the Bureau to clarify what reference date debt collectors should use for
debts in bankruptcy. An industry commenter stated that the proposal might not accommodate a
debt a consumer owes to a government, such as a tax debt. According to this commenter,
although the FDCPA does not cover many debts consumers owe to governments,!”” some debt

collectors who collect debts on behalf of Federal government agencies are legally or

" FDCPA section 803(5) defines a “debt” as any obligation arising out ofa transaction “primarily for personal,
family, orhousehold purposes.” 15 U.S.C. 1692a(5). Accordingto thecommenter,a debta consumerowesto a
government in many cases does notmeet this definition.
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contractually obliged to abide by the FDCPA.!78 This commenter stated that the proposed
reference dates might not accommodate tax debt because, in some instances, it will be the case
that no previous statement was provided, no prior payment was made, and there was no
transaction per se between the consumer and the government creditor.

According to another commenter, an additional reference date for student loan debt is
necessary because debt collectors collecting Federal student loans do not receive any of the
proposed reference dates at the time of placement. Some commenters suggested that the Bureau
permit debt collectors to use the date of default as defined by the Higher Education Act of 1965;
commenters argued that this date is a widely used reference date in the student loan market.!”®
By contrast, an FTC commissioner urged the Bureau not to use the Higher Education Act’s
definition of default and instead to use the date a student loan borrower becomes 90 days past
due.

In addition, an industry commenter recommended that § 1006.34(b)(3) incorporate:
(1) the date a creditor places a debt with the debt collector, or (2) the date the debt collector
provides validation information to the consumer. Another industry commenter suggested that
§ 1006.34(b)(3) incorporate the date of a previously obtained court judgment.

The Bureau determines that § 1006.34(b)(3)—in conjunction with the five reference dates

described in § 1006.34(b)(3)(1) through (v)—provides adequate flexibility for debts in all product

178 For example, debt collectors who collect onbehalf ofthe Internal Revenue Service undera “qualified tax
collection contract” generally arerequired by statuteto comply with the FDCPA. See26U.S.C. 6306(g) (“The
provisions of the [FDCPA] shallapply toany qualified tax collection contract, exceptto theextent superseded by

section 6304, section 7602(c), or by any other provision ofthis title.”).

' The Higher Education Act defines “default” as “the failure ofa borrower . . . to make an installment payment
when due, orto meetother terms of the promissory note, the Act, orregulations as applicable, if the Secretary or
guaranty agency finds it reasonable to conclude thattheborrower and endorser, if any, no longer intend to honor the
obligation to repay, provided thatthis failure persists fo—(1) 270 days fora loanrepayable in monthly installments;
or (2)330days fora loanrepayable in less frequent installments.” 34 CFR 682.200(b).
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markets, including for debts in bankruptcy. A debt collector may choose which of the five
reference dates to use based on the facts and circumstances surrounding the history of the debt—
e.g., whether a creditor provided statements, whether the consumer made payments—and the
information available to the debt collector.

With respect to which reference date a debt collector should use to itemize a tax
obligation a consumer owes to a government, the date the tax was assessed may be a transaction
date for tax debt, as discussed in the section-by-section analysis of § 1006.34(b)(3)(iv). In
addition, a date on which the government provided a written invoice or tax bill may constitute a
last statement date for tax debt under § 1006.34(b)(3)(1).

The Bureau determines that a reference date specific to student loan debt is unnecessary
and unwarranted because the reference dates in § 1006.34(b)(3) are sufficient. For virtually any
student loan debt, there will be a last statement date as described in § 1006.34(b)(3)(i), a last
payment date as described in § 1006.34(b)(3)(ii), or a transaction date as described in
§ 1006.34(b)(3)(iv). For many student loan debts, all three reference dates will exist.

The Bureau also declines to incorporate into § 1006.34(b)(3) the date of placement or the
date the debt collector provides the validation notice. From a consumer’s perspective, these
dates do not correspond to notable events in a debt’s history that the consumer may recall or be
able to verify. Asnoted above, however, in response to feedback, the Bureau is adding a new
reference date called the “judgment date,” which is the date of a final court judgment that
determines the amount of the debt owed by the consumer. The judgment date is discussed in the
section-by-section analysis of final § 1006.34(b)(3)(Vv).

With respect to the Bureau’s request for comment about whether a subsequent debt

collector should be permitted to use a different itemization date than a prior debt collector used
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for the same debt, industry and industry trade group commenters generally agreed that requiring
debt collectors to use the same reference date as a prior collector would be burdensome and
impractical. These commenters stated that debt collectors would be unable to ensure compliance
with such a requirement because a creditor might not disclose the reference date that a prior debt
collector used. By contrast,an academic and a consumer advocate commenter stated that a debt
collector should be required to use the same itemization date the prior debt collector used
because a consumer may not be able to assess the amount owed if the subsequent debt collector
uses a different reference date.

The final rule permits a debt collector to use a different itemization date than a prior debt
collector used for the same debt. The availability of account information, including about a prior
debt collector’s activities, to a subsequent debt collector depends on the creditor or debt buyer
who places the debt with the subsequent debt collector. If the creditor or debt buyer does not
provide the previously used itemization date, the subsequent debt collector may be unable to
determine that date, and therefore fail to comply with a requirement to use it. Itis conceivable
that, were the rule to require use of the same itemization date previously used, debt collectors
and creditors could begin to structure their contracts and processes to enable creditors and debt
collectors to transfer a previously used itemization date. However, establishing such contracts
and processes would likely impose costs on creditors and debt collectors, 80 and those costs
would likely be passed on to consumers. Further, the Bureau finds that the costs are not

warranted because permitting a subsequent debt collector to use a different itemization date will

180 In order for the contractual framework and processes to achievethe desired result ofa creditor passing the
previously used itemization dateto the current debt collector, creditors would have to structure contracts torequire
the previous debtcollectors to pass back to thecreditors the previously used itemization dates so that the creditors,
in turn, can pass them on to the current debt collectors. Developingandimplementing such contractual provisions
and processes across the debt collection industry would likely impose potentially significant costs.
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maintain protections for consumers, as long as the debt collector uses one of the five itemization
dates specified in the rule. As stated above, the Bureau finds that the five itemization dates are
all dates that should result in reasonably meaningful and recognizable debt amounts for
consumers. Accordingly, the Bureauis adopting new comment 34(b)(3)-2 to clarify that, when
selecting an itemization date pursuant to § 1006.34(b)(3), a debt collector may use a different
reference date than a prior debt collector who attempted to collect the debt.

For the reasons set forth above, the Bureau is finalizing § 1006.34(b)(3) and its related
commentary with minor wording changes and to include a new reference date, the judgment
date, in § 1006.34(b)(3)(v). In addition, the Bureau is adopting new comment 34(b)(3)-2 to
explain that a debt collector may use a different reference date than a prior debt collector. The
Bureau is finalizing § 1006.34(b)(3) and § 1006.34(b)(3)(i) through (v), discussed below,
pursuant to its authority under FDCPA section 814(d) to prescribe rules with respect to the
collection of debts by debt collectors and pursuant to its authority under Dodd-Frank Act section
1032(a) to prescribe rules to ensure that the features of consumer financial products and services
are disclosed to consumers fully, accurately, and effectively.
34(b)(3)(1)

The Bureau proposedin § 1006.34(b)(3)(i) to permit debt collectors to use as the
itemization date the date of the last periodic statement or written account statement or invoice
provided to the consumer. Proposed comment 34(b)(3)(i)—1 explained that a statement provided
by a creditor or a third party acting on the creditor’s behalf, including a creditor’s service
provider, may constitute the last statement provided to the consumer for purposes of

§ 1006.34(b)(3)(1).
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Commenters disagreed about whether the Bureau should adopt the last statement date as
a permissible reference date. Several industry and industry trade group commenters supported
the proposal, stating that, for some debts, the last statement date is readily available to debt
collectors and recognizable to consumers. Some commenters stated that, even when creditors do
not initially provide periodic statements to debt collectors, such statements are available upon
request. However, some consumer advocate commenters stated that the last statement date may
not be meaningful to some consumers and may not help them recognize a debt. For example, a
commenter stated that a creditor may send duplicates of the same periodic statement or invoice
to a consumer multiple times, even when the balance is changing due to interest or fees. In this
scenario, the commenter said, the last statement a consumer received would not reflect the actual
amount owed and would not be helpful to the consumer.

At least two commenters stated that a validation notice provided by a prior debt collector
should not constitute a last statement for purposes of § 1006.34(b)(3)(i). Accordingto a
consumer advocate commenter, the date of a prior validation notice will not be meaningful to
consumers and, consequently, an itemization as of that date will not help consumers recognize an
alleged debt. An industry trade group commenter advised against relying on a validation notice
provided by a prior debt collector because creditors generally do not provide previously sent
validation notices to subsequent debt collectors.

The Bureau determines that the last statement date may be used as a reference date.
Many creditors or third parties acting on a creditor’s behalf routinely provide consumers with
account statements, such as periodic statements or invoices. If a consumer hasreceived an

account statement from a creditor, the consumer either may recognize the date that they last
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received a statement or may be able to verify that date in their records. 8! Further, last statement
information is often readily available to debt collectors, as debt collectors frequently receive, or
have the ability to request, last statement information or records from creditors.

The Bureau determines that only a last statement or invoice provided to a consumer by a
creditor, as opposed to a statement, such as a validation notice, provided by a debt collector,
should serve as a basis for a last statement date as defined in § 1006.34(b)(3)(i) because
consumers may be more likely to recall or be able to verify a statement sent by a creditor than by
a debtcollector. This may be true even if a creditor issues a statement after the debt has gone
into collection. Under § 1006.34(b)(3)(i), such a new statement may serve as the last statement
for purposes of the itemization date.

For these reasons, the Bureau is finalizing § 1006.34(b)(3)(1) and its related commentary
with revisions to provide that only a statement or invoice provided by a creditor qualifies as a
last statement for purposes of § 1006.34(b)(3)(i). Specifically, the Bureau is revising
§ 1006.34(b)(3)(i) to state that the last statement date is the date of the last periodic statement or
written account statement or invoice provided to the consumer by a creditor. The Bureau also is
revising comment 34(b)(3)(i)-1 to provide that a statement or invoice provided by a debt
collector is not a last statement for purposes of § 1006.34(b)(3)(1), unless the debt collector is
also a creditor.
34(b)(3)(ii)

The Bureau proposedin § 1006.34(b)(3)(ii) to permit debt collectors to use the date that

the debt was charged off as the itemization date.

181 This s likely to be true even if the consumer has received a duplicative statement as the laststatement. In that
scenario, under § 1006.34(c)(2)(vii), which requires a debt collectorto disclose the amountof the debt onthe
itemization date, the debtamount that the debt collector discloses to the consumer must bethe debtamount as of that
last statement date.
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An industry trade group and an industry commenter supported the use of the charge-off
date, particularly for debts associated with open-end credit, such as credit cards. The
commenters stated that charge off is a regulated Federal standard for consumer credit!®? and
would be a reliable reference date for itemization-related disclosures in some circumstances. An
industry trade group commenter stated that creditors frequently provide debt collectors account
information as of the charge-off date. Commenters stated that consumers may recognize the
amount due as of the charge-off date because some creditors provide charge-off statements that
reflect the charge-off balance and, they said, consumers have the ability to review these charge-
off statements.

Other commenters objected to including the charge-off date as a permissible reference
date. An industry commenter stated that not all creditors maintain account information as of the
charge-off date or communicate that information to debt collectors at placement. Consumer
advocates and at least two industry trade group commenters stated that, although the charge-off
date may be widely used for some financial products, it may not resonate with consumers or help
them recognize a debt because consumers might not know the charge-off date.!83

The Bureau determines that the charge-off date may be used as a reference date.
Creditors frequently provide account information as of the charge-off date for various types of
debts, including credit card debt, to debt collectors. The Bureau acknowledges that not all
creditors maintain account information as of the charge-off date or provide such information to

debt collectors, but the charge-off date is only one of five reference dates specified in the final

18265 FR 36903 (June 12,2000); Off. of the Comptroller of the Currency, Bulletin 2000-20, Uniform Retail Credit
Classification and Account Management Policy (June 20,2000).

183 An individual commenter requested clarification whether, formedical debt, the date of charge offis the date a
creditorplaces the account for collection. The Bureauis not awarethatsucha definition is commonly used.
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rule. Further, account information at charge off'is readily available to a sufficiently large
number of debt collectors—including collectors of credit card debt—to justify its adoption as a
reference date. In addition, while consumers might not know the specific charge-off date, they
may, in fact, recognize account information as of approximately the charge-off date because
charge off often occurs at around the time the creditor provided a last account statement.
Further, as noted by commenters, some creditors may provide consumers with charge-off
statements that reflect the balance as of the charge-off date.

Accordingly, the Bureau is finalizing § 1006.34(b)(3)(ii) as proposed.
34(b)(3)(iii)

The Bureau proposedin § 1006.34(b)(3)(iii) to permit debt collectors to use the date the
last payment was applied to the debt as the itemization date.

Industry and consumer advocate commenters generally supported proposed
§ 1006.34(b)(3)(ii1). These commenters agreed that account information as of the last payment
date is readily available to debt collectors and recognizable to consumers. Accordingto one
consumer advocate, a consumer may have a general idea of when a bill was last paid, especially
if the consumer’s delinquency was related to a significant life event, such as a job loss, a divorce,
or an illness. Accordingly, the Bureau determines that the last payment date as defined in
§ 1006.34(b)(3)(iii) is an appropriate reference date.

Commenters asked the Bureau to clarify whether a third-party payment could serve as the
basis for the last payment date. For example, several trade group commenters stated that, if a
consumer’s car is repossessed, the sale of the collateral may be applied to the consumer’s
balance after receipt of the consumer’s last payment. Another commenter raised the possibility

of third-party payments and insurance adjustments in the medical debt context. A group of
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consumer advocates recommended that only a payment from a consumer to a creditor should
serve as the basis for a last payment date. According to this commenter, a last consumer
payment to a prior debt collector may not be significant or recognizable to a consumer.

The Bureau determines that third-party payments may serve as the basis for the last
payment date under § 1006.34(b)(3)(iii)). The Bureau finds that the date of a third-party payment
on the debt, such as a payment from an auto repossession agent or an insurance company, may
be meaningful to a consumer because such payments may be accompanied by a notice to the
consumer, and therefore the consumer could recognize or verify with records the date of such
payments.

The Bureau also determines that a consumer’s payment to a prior debt collector may
serve as the last payment date. The Bureau finds that consumers are at least as likely to
recognize or be able to verify with records the status of the debt as of the consumer’s last
payment to a prior debt collector as consumers are able to recognize or verify an earlier (perhaps
much earlier) payment to the creditor, particularly if the debt has been outstanding for a long
time.

For these reasons, the Bureau is finalizing § 1006.34(b)(3)(iii) as proposed to provide that
the last payment date is the date the last payment was applied to the debt. The Bureaualso is
adopting new comment 34(b)(3)(iii)—1, which clarifies that a third-party payment applied to the
debt, such as a payment from an auto repossession agent or an insurance company, can be a last
payment for purposes of § 1006.34(b)(3)(iii).
34(b)(3)(iv)

The Bureau proposedin § 1006.34(b)(3)(iv) to permit debt collectors to use as the

itemization date the date of the transaction that gave rise to the debt. Proposed comment
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34(b)(3)(iv)-1 explained that the transaction date is the date that a creditor provided, or made
available, a good or service to a consumer, and it included examples of transaction dates. The
comment also explained that, if a debt has more than one potential transaction date, a debt
collector may use any such date as the transaction date but must use whichever transaction date it
selects consistently.

A number of commenters, including consumer advocates, industry trade groups, and at
least one industry commenter, supported including the transaction date in the itemization date
definition. Accordingto several commenters, consumers likely would recognize the transaction
date as defined by proposed § 1006.34(b)(3)(iv). Atleast one commenter stated that creditors
provide account information as of the transaction date for some debt types.

With respect to proposed comment 34(b)(3)(iv)—1, a consumer advocate commenter
stated that, if a debt has more than one potential transaction date, the debt collector should not be
permitted to choose which date to use as the transaction date for purposes of § 1006.34(b)(3)(iv).
The commenter urged the Bureau to develop a prescriptive standard for identifying the
appropriate transaction date for scenarios where multiple transaction dates exist.

Several commenters also stated that determining the transaction date may be problematic
in some circumstances. For example, a consumer advocate commenter explained that, while
determining the transaction date is straightforward with one-time transactions, identifying the
transaction date may be more difficult with respect to contracts for ongoing services, such as
gym memberships, cellular telephone contracts, or lawn care service contracts. In addition, an
industry commenter stated that medical providers may combine multiple dates of service into
one account or use family billing that combines separate bills for family members into one

account. The commenter suggested that, if an account in collection reflects services on multiple
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dates or for multiple individuals, identifying a transaction date may be difficult for the debt
collector.

The Bureau finds that, for some debts, creditors may provide debt collectors with account
information related to the transaction date. In addition, consumers may recognize the amount of
a debt on the transaction date, which may be reflected on a copy of a contract or a bill provided
by a creditor. For this reason, the Bureau is finalizing § 1006.34(b)(3)(iv) as proposed to provide
that the transaction date, which is the date of the transaction that gave rise to the debt, can be the
itemization date for purposes of § 1006.34(b)(3).

As commenters noted, various dates may serve as potential transaction dates under
§ 1006.34(b)(3)(iv). For example, potential transaction dates may include the date a service or
good was provided to a consumer or the date that a consumer signed a contract for a service or
good. In the case of a consumer’s tax debt, the date a government assessed the tax may be a
transaction date for purposes of § 1006.34(b)(3)(iv). !#* Nevertheless, the Bureau declines to
adopt a prescriptive standard for identifying the only transaction date debt collectors may use.
Both the contract date and the service date are significant dates that may resonate with a
consumer. Because the consumer may recognize the amount of the debt on those dates, the
Bureau finds that either date may serve as the transaction date. Further, the Bureau determines
that developing a more prescriptive standard that would apply to all debt types is not feasible.
For this reason, the Bureau is finalizing comment 34(b)(3)(iv)-1, with minor changes for clarity,
to provide that, if a debt has more than one transaction date, a debt collector may use any such
date as the transaction date, but the debt collector must use whichever date the debt collector

selects consistently, as described in comment 34(b)(3)-1. Comment 34(b)(3)(iv)-1 also

184 See the discussion oftax debts in the introductory section-by-section analysis of § 1006.34(b)(3).
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addresses concerns regarding identifying the transaction date for medical debt that includes
services on multiple dates or for multiple individuals. '8

The Bureau recognizes that the transaction date may be difficult to determine in some
circumstances. However, under the framework in § 1006.34(b)(3) for determining the
itemization date, the transaction date is one of five reference dates from which a debt collector
may choose. Section 1006.34(b)(3) does not require a debt collector to use the transaction date
as the reference date for itemization-related disclosures. If a debt collector cannot determine the
transaction date, the debt collector may use another reference date.
34(b)(3)(v)

As discussed above, the proposed definition of itemization date included four reference
dates. Inresponse to the proposed definition, an industry commenter suggested that the Bureau
add a fifth date—the date of a court judgment. The Bureau has determined to adopt this
recommendation. As a general matter, debt collectors will know if a court judgment against a
consumer exists and consumers are likely to recognize the date of a court judgment against them
or be able to verify the date with records. Further, the amount of the debt as of the dateof a
court judgment is verifiable as it will have been memorialized in court records. Accordingly, the
Bureau is finalizing § 1006.34(b)(3)(v) to permit debt collectors to use as the itemization date the
judgment date, which is the date of a final court judgment that determines the amount of the debt

owed by the consumer.

185 Because of differences between various debttypes and the particular facts and circumstances of any given
transaction, § 1006.34(b)(3)(iv) provides debtcollectors flexibility when selectinga transaction date. However, if
the totalamountofa debtin collection includes amounts incurred on differentdates of service, the Bureaubelieves
that, even though § 1006.34(b)(3)(iv) does not require it, debt collectors generally will select the last date of service
asthe transactiondate. This datemaybe mostrecognizable to consumers. Further, disclosing itemization-related
informationas ofthe last date, as opposedto an earlier date, likely would be easier fora debt collector.
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34(b)(4) Validation Notice

FDCPA section 809(a) provides, in relevant part, that, within five days after the initial
communication with a consumer in connection with the collection of any debt, a debt collector
shall send the consumer a written notice containing specified information (i.e., validation
information), unless that information is contained in the initial communication or the consumer
has paid the debt. Debt collectors and others commonly refer to the written notice required by
FDCPA section 809(a) as a “validation notice” or a “gnotice.” The Bureau proposed in
§ 1006.34(b)(4) to define validation notice to mean a written or electronic notice that provides
the validation information described in § 1006.34(c).!8¢ The Bureau received no comments
regarding proposed § 1006.34(b)(4) and is finalizing it with a minor wording change for
consistency with final § 1006.34(c).
34(b)(5) Validation Period

FDCPA section 809(b) contains certain requirements that a debt collector must satisfy if
a consumer disputes a debt or requests the name and address of the original creditor. 137 If a
consumer disputes a debt in writing within 30 days of receiving the validation information, a
debt collector must stop collection of the debt until the debt collector obtains verification of the
debt or a copy of a judgment against the consumer and mails it to the consumer. Similarly, if a
consumer requests the name and address of the original creditor in writing within 30 days of
receiving the validation information, the debt collector must cease collection of the debt until the
debt collector obtains and mails such information to the consumer. FDCPA section 809(b) also

prohibits a debt collector, during the 30-day period for written disputes and original-creditor

186 See 84 FR 23274,23337 (May 21,2019).
187 15U.8.C. 1692¢g(b).
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information requests, from engaging in collection activities and communications that
overshadow, or are inconsistent with, the disclosure of the consumer’s rights to dispute the debt
and request original-creditor information, which are sometimes referred to as “verification
rights.”

As described in the section-by-section analysis of § 1006.34(c)(3)(i) through (iii), the
Bureau proposed to require debt collectors to disclose to a consumer the date certain on which
the consumer’s verification rights under FDCPA section 809(b) expire. To facilitate compliance
with that proposed requirement, proposed § 1006.34(b)(5) defined the term validation period to
mean the period starting on the date that a debt collector provides the validation information
described in § 1006.34(c) and ending 30 days after the consumer receives or is assumed to
receive the validation information.!88 To clarify how to calculate the end of the validation
period—including how debt collectors may disclose a period that provides consumers additional
time beyond the required 30 daysto exercise their validation rights—proposed § 1006.34(b)(5)
provided that a debt collector may assume that a consumer receives the validation information on
any day thatis at least five days (excluding legal public holidays, Saturdays, and Sundays) after
the debt collector provides it. Proposed comment 34(b)(5)—1 clarified that, if a debt collector
sends an initial validation notice that was not received and then sends a subsequent validation
notice, the validation period ends 30 days after the consumer receives or is assumed to receive
the subsequent validation notice.

For the reasons discussed below, the Bureau is finalizing proposed § 1006.34(b)(5) and
proposed comment 34(b)(5)—1 (which is renumbered as comment 34(b)(5)—2) with minor

wording changes for clarity and consistency with other provisions of Regulation F. The Bureau

188 84 FR 23274,23337-38 (May21,2019).
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is adopting new comment 34(b)(5)-1 to illustrate how a debt collector may calculate the end of
the validation period before sending the validation notice.

A number of commenters, including industry commenters, supported proposed
§ 1006.34(b)(5). According to several commenters, the proposed definition is consistent with
current industry practices. For example, with respect to the proposed five-day delivery timing
assumption, industry commenters stated that debt collectors generally assume that a consumer
receives a validation notice five to eight days after mailing. Consumer advocate commenters
objected to the proposed definition, stating that debt collectors should be obligated to honor
consumer verification requests at any time, not only during the validation period.

Some commenters recommended lengthening the proposed five-day delivery timing
assumption. A consumer advocate commenter and an industry trade group commenter suggested
that the validation period definition should assume that the consumer receives the validation
notice seven days after the debt collector mails it to account for delays or bulk mail delivery. 18
Another trade group commenter recommended a fixed ten-day assumption that omits
consideration of weekends and holidays.

Other commenters recommended shortening the delivery timing assumption. For
example, an industry trade group commenter recommended that the Bureau eliminate the
assumption entirely and clarify that the validation period commences upon mailing of a
validation notice. Other industry commenters urged the Bureau to shorten the assumption for

near-instantaneous communication methods, such as electronic or oral delivery. In contrast, at

18 United States Postal Service (USPS) delivery times for Standard Mail, commonly referred toas bulk mail, are
typically longerthan delivery times for first-class mail. Forexample, based onthe USPS Originating Service
Standards, bulk mail originated in Washington, DC takes six days toreach New York City, seven days toreach
Denver,andnine days to reach Seattle. By contrast, first-class mail from Washington, DC reaches New York City
in two days and Denver and Seattle in three days. See U.S. Postal Serv., Service Standards Maps,
https://postalpro.usps.com/ppro-tools/service-standards-maps (last visited Nov. 16,2020).
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least two industry trade groups commenters and a consumer advocate commenter recommended
a uniform validation period across delivery methods. According to an industry trade group
commenter, if the validation period is not the same for all delivery methods, consumers may be
confused if they receive validation notices through different delivery methods with different due
dates.

After considering this feedback, the Bureau determines that a validation period definition
will facilitate debt collectors’ compliance with the requirement in § 1006.34(c)(3) to disclose to a
consumer the date certain on which the consumer’s FDCPA section 809(b) verification rights
expire. The Bureau declines, as requested by consumer advocate commenters, to require a debt
collector to comply with a verification request that a consumer submits after the 30-day period
provided by the statute has expired. FDCPA section 809(b) establishes a 30-day period for
consumers to exercise their verification rights. 1%

The Bureau also declines to modify the length of the five-day delivery timing
assumption. The Bureau proposed § 1006.34(b)(5) on the basis that a consumer typically
receives a validation notice no more than five days (excluding legal public holidays, Saturdays,
and Sundays) after the debt collector provides the notice. Based on its market monitoring
activities, the Bureau understands that debt collectors typically send consumer communications
by first-class mail, which generally is delivered in three business daysor less.!°! The Bureau is

unaware that debt collectors typically use bulk mail to deliver validation notices, and

1% Although the FDCPA and this implementing regulation do not require a debt collector to provide verification
afterthevalidation period expires, a debtcollectornevertheless may chooseto do so. The Bureauhasreceived
feedback from debtcollectors andatleastone industry trade group that many debtcollectors respond to disputes
with verification, and to original-creditor-information requests, a fter the validation period has expired.

1 See U.S. Postal Serv., Service Standards Maps, https://postalpro.usps.com/ppro-tools/service-standards-maps
(last visited Dec. 1,2020).
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commenters offered no evidence otherwise. For these reasons, the Bureau declines to extend the
five-day delivery timing assumption.

The Bureau also declines to shorten the validation period’s five-day delivery timing
assumption. The FDCPA’s 30-day validation period begins to run when the consumer receives
the validation information.!?? If the 30-day clock began to run upon the debt collector’s mailing
of the validation notice, as some commenters suggested, the consumer would be deprived of the
full 30-day period provided by the FDCPA to respond to the notice. Further, the Bureau declines
to shorten the length of the validation period for validation information provided by
communication methods such as electronic delivery. A delivery timing assumption that varied
by delivery method could pose compliance challenges and incentivize use of one communication
method over another. Therefore, as proposed, the five-day delivery timing assumption applies
uniformly to all validation information delivery methods.

A group of consumer advocates asked the Bureau to define the validation period based
solely on when the consumer is assumed to receive the validation information. In other words,
this commenter requested that the rule not permit the date that a consumer actually received the
validation notice to serve as the basis of the validation period. According to this commenter,
relying solely on the date that the consumer is assumed to receive the information would prevent
confusion if the date the consumer received the notice and the date the debt collector assumed
the consumer received it are different.

The Bureau declines to adopt this suggestion. The FDCPA’s 30-day validation period

begins to run when the consumer receives the validation information. Nevertheless, the Bureau

192 FDCPA section 809(a)(3) requires the validation notice to include “a statement that unless the consumer, within
thirty days after receipt of the notice, disputes the validity ofthe debt, orany portion thereof, thedebt will be
assumedto be valid by the debt collector.” 15 U.S.C. 1692g(a)(3) (emphasis added).
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determines that, at least in certain contexts, the date that the consumer is assumed to receive the
validation notice is the only date information that a debt collector will have at the time the
validation information is generated. Specifically, a debt collector who sends a written or
electronic validation notice will not know, at the time the notice is generated, the date on which
the consumer will receive the notice and, therefore, must be able to use the date of assumed
receipt to calculate the validation period end date. The Bureau is adding new comment
34(b)(5)-1 to clarify that, in such circumstances, debt collectors may rely on the date of assumed
receipt, even if they learn after sending the notice that the consumer received the validation
information on a different date.

Several industry and industry trade group commenters expressed concern about the use of
the term “legal public holiday” in proposed § 1006.34(b)(5). According to these commenters,
legal public holidays may include State and local holidays that the debt collector is not aware of
and cannot reasonably ascertain. In response to these concerns, and consistent with
§ 1006.22(c)(1) in the November 2020 Final Rule, 1?3 the Bureau is revising § 1006.34(b)(5) to
provide that a debt collector may assume that a consumer receives the validation information on
any date that is at least five days (excluding legal public holidays identifiedin 5 U.S.C. 6103(a),
Saturdays, and Sundays) after the debt collector providesiit.

Several industry commenters asked the Bureau to clarify whether a debt collector must
receive a consumer’s verification request before the validation period end date, or whether the
consumer need only send the request by the validation period end date for the request to be
effective. The Bureau determines that a consumer’s verification request—whether an original-

creditor information request or a dispute—is effective if the consumer sends or submits the

193 85 FR 76734,76833-34,76892 (Nov.30,2020).
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request within the 30-day period established in § 1006.34(b)(5), even if the debt collector does
notreceive the request until after the 30-day period. In specifying requirements for debt
collectors’ responses to consumers’ verification requests, § 1006.38(c) and (d)(2) of the Bureau’s
November 2020 Final Rule implemented FDCPA section 809(b) by providing that, upon receipt
of an original-creditor information request (§ 1006.38(c)) or a dispute (§ 1006.38(d)(2))
“submitted by the consumer in writing within the validation period, a debt collector must cease
collection of the debt. ...” (emphasis added). The Bureau determines that a consumer’s
original-creditor information request or dispute has been “submitted by the consumer” for
purposes of § 1006.38(c) and (d)(2) if the consumer sends or submits the request within the 30-
day period established in § 1006.34(b)(5), even if the debt collector does not receive the request
until after the 30-day period.

For the reasons discussed above, the Bureau is adopting § 1006.34(b)(5) to provide that
validation period means the period starting on the date that a debt collector provides the
validation information and ending 30 days after the consumer receives or is assumed to receive
it. Section 1006.34(b)(5) also specifies that a debt collector may assume that a consumer
receives the validation information on any date that is at least five days (excluding legal public
holidays identifiedin 5 U.S.C. 6103(a) (i.e., federally recognized public holidays), Saturdays,
and Sundays) after the debt collector provides it.

Proposed comment 34(b)(5)—1 clarified that, if a debt collector sends a subsequent
validation notice to a consumer because the consumer did not receive the original validation
notice and the consumer has not otherwise received the validation information, the debt collector
must calculate the end of the validation period based on the date the consumer receives or is

assumed to receive the subsequent validation notice.
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At least two industry trade group commenters stated that proposed comment 34(b)(5)-1
was consistent with current industry practice. According to these commenters, if a validation
notice is returned as undeliverable, debt collectors typically send a new validation notice and
provide a new period for consumers to exercise their verification rights. A law firm commenter
asked the Bureau to provide additional guidance on a debt collector’s duties if a validation notice
is returned as undeliverable after the validation period has expired.

The Bureau concludes based on feedback received and its own market-monitoring,
supervision, and enforcement experience that proposed comment 34(b)(5)—-1 is consistent with
existing industry practice and therefore is adopting it largely as proposed but renumbered as
comment 34(b)(5)-2. If a validation notice is returned as undeliverable after the validation
period has expired and the debt collector sends a subsequent notice, then, as stated in the
comment, the debt collector must calculate the end of the validation period based on the date the
consumer receives or is assumed to receive the subsequent validation notice.

34(c) Validation Information

Proposed § 1006.34(c) set forth the validation information that proposed § 1006.34(a)(1)
would have required debt collectors to disclose. The validation information consisted of four
general categories: information to help consumers identify debts (including the information
specifically referenced in FDCPA section 809(a)); information about consumers’ protections in
debt collection; information to facilitate consumers’ ability to exercise their rights with respect to
debt collection; and certain other statutorily required information. Each of those categories is

addressed separately in the section-by-section analysis of § 1006.34(c)(1) through (4).
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34(c)(1) Debt Collector Communication Disclosure

FDCPA section 807(11) requires a debt collector to disclose in its initial written
communication with a consumer—and, if the initial communication is oral, in that oral
communication as well—that the debt collector is attempting to collect a debt and that any
information obtained will be used for that purpose. 14 A debt collector must also disclose in each
subsequent communication that the communication is from a debt collector. If a debt collector
provides validation information, the debt collector engages in a debt collection communication
and must make an appropriate FDCPA section 807(11) disclosure.!?

The Bureau proposed to implement the FDCPA section 807(11) disclosures in
§ 1006.18(e).1¢ In turn, the Bureau proposed in § 1006.34(c)(1) that the § 1006.18(e) disclosure
is required validation information. The Bureau finalized § 1006.18(e) in the November 2020
Final Rule.'97 Section 1006.18(e)(1) requires a debt collector to disclose in its initial
communication that the debt collector is attempting to collect a debt and that any information
obtained will be used for that purpose. Section 1006.18(e)(2) requires a debt collector to
disclose in each subsequent communication that the communication is from a debt collector.

At least one industry trade group supported proposed § 1006.34(c)(1)’s cross-reference to
the FDCPA section 807(11) requirement. A consumer advocate commenter asked the Bureau to
clarify what version of the FDCPA section 807(11) disclosure should appear on the validation
notice: the longer, initial disclosure described in § 1006.18(e)(1) or the shorter, subsequent

disclosure described in § 1006.18(e)(2).

194 See 15 U.S.C.1692¢(11).

195 See, e.g., Dorsey v. Morgan, 760F. Supp. 509 (D.Md. 1991).
19 See 84 FR 23274,23322-23,23402 (May 21,2019).

197 See 85 FR 76734,76830-31,76891-92 (Nov.30,2020).
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The Bureau is adopting new comment 34(c)(1)-1 to clarify that a debt collector who
provides the validation notice required by § 1006.34(a)(1)(i)(A)—i.e., a debt collector who
provides the validation notice in the initial communication—complies with § 1006.34(c)(1) by
providing the disclosure describedin § 1006.18(e)(1). The disclosure described in
§ 1006.18(e)(1) is broader than, and incorporates the content of, the disclosure described in
§ 1006.18(e)(2). Accordingly, new comment 34(c)(1)-1 also clarifies that a debt collector who
provides the validation notice required by § 1006.34(a)(1)(i)(B)—i.e., a debt collector who
provides the validation notice within five days of the initial communication—complies with
§ 1006.34(c)(1) by providing either the disclosure required by § 1006.18(e)(1) or the disclosure
required by § 1006.18(e)(2).1°8 The Bureau determines that this clarification will facilitate
compliance, encourage use of the model validation notice, and protect consumers.

The consumer advocate commenter also recommended that the Bureau require every
validation notice to include a Spanish translation of the FDCPA section 807(11) disclosure to
assist Spanish-speaking consumers. The Bureau declines to do so. Mandating that every debt
collector provide a Spanish translation of the disclosure is unnecessary for the majority of
consumers, who are not Spanish speakers. Further, a mandatory translation could undermine the
effectiveness of the other validation information disclosures. Moreover, the November 2020
Final Rule contained a targeted language access intervention on this topic. Pursuant to
§ 1006.18(e)(4) in that rule, debt collectors will be required to make the FDCPA section 807(11)

disclosure in the same language or languages used for the rest of the communication in which the

1% The model validation notice includes the disclosure required by § 1006.18(e)(1). Asexplained in the section-by-
section analysis of § 1006.34(d)(2), new comment 34(d)(2)(i)-1 clarifies that a debt collector who uses the model
notice to provide a validation noticeas described in § 1006.34(a)(1)(i)(B) mayreplace the disclosure required by

§ 1006.18(e)(1) with the disclosure required by § 1006.18(e)(2) withoutlosing the safe harbor provided by useof
the modelnotice.

121



disclosures are conveyed. Thus, if a debt collector provides a consumer a validation notice in
Spanish pursuant to § 1006.34(e), the debt collector must include on that notice a Spanish
translation of the FDCPA section 807(11) disclosure.

Accordingly, the Bureau is finalizing § 1006.34(c)(1) as proposed and is finalizing new
comment 34(c)(1)-1 as described above.

34(c)(2) Information About the Debt

Proposed § 1006.34(c)(2) specified that certain information about the debt and the parties
related to the debt was required validation information.!*® The section-by-section analysis of
proposed § 1006.34(c)(2)(i) through (x) discussed the specific items of information, which were
designed to help consumers recognize debts and included existing disclosures. The Bureau
addresses comments related to specific disclosures in the section-by-section analysis of
§ 1006.34(c)(2)(i) through (x). In this section-by-section analysis, the Bureau addresses
comments related to § 1006.34(c)(2) more generally.

Some commenters supported proposed § 1006.34(c)(2). A consumer advocate and a
municipal government commenter stated that the proposed validation information would help
consumers determine whether they owe a debt. A group of State Attorneys General stated that
consumers today do not consistently receive the information they need to identify debts.
According to these commenters, consumers routinely submit complaints that they do not
recognize the debts or creditors disclosed on validation notices. An industry trade group stated
that it would be feasible for debt collectors to disclose the proposed information because debt

buyers routinely obtain such information at purchase.

199 84 FR 23274,23338-42,23404(May21,2019). Proposed § 1006.34(c)(5) set fortha special rule forinformation
about thedebt for certain residential mortgage debt.
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Other commenters objected to proposed § 1006.34(c)(2) and suggested that consumers do
notneed information beyond what the FDCPA expressly requires. An industry trade group
stated, without providing verifiable evidence, that most debts are valid and asserted that less than
one-half of 1 percent of debts lack a contractual basis or are miscalculated. According to this
commenter, the small number of debts that are problematic can be resolved by consumers
invoking their FDCPA verification rights.

Other commenters who objected to proposed § 1006.34(c)(2) cited industry burden. For
example, one industry commenter stated that requiring debt collectors to disclose the proposed
information about the debt and parties related to the debt would increase costs for debt collectors
as well as for creditors. Another industry commenter suggested that proposed § 1006.34(c)(2)
was not feasible because debt collectors rely on creditors for account information and records.
According to this commenter, if creditors did not provide the information, debt collectors would
be unable to comply with § 1006.34(c)(2).

Some commenters stated that the information proposed § 1006.34(c)(2) would require
might confuse consumers and questioned whether it was supported by the Bureau’s consumer
testing.

Some commenters recommended that the Bureau revise proposed § 1006.34(c)(2) to
require additional validation information. Federal government agency staff, a group of State
Attorneys General, and a government commenter suggested that the name of the original creditor
and the date of the original transaction should be required validation information. A group of
State Attorneys General suggested that the Bureau require debt collectors to provide information
about the debt as of the charge-off date. Two associations representing State regulatory agencies

recommended that the Bureau require disclosure of a debt collector’s State license or registration
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number, such as the Nationwide Multi-State Licensing System identification. According to these
commenters, requiring debt collectors to disclose license or registration information would assist
regulators examining for compliance with State debt collection laws. In addition, a consumer
advocate, an industry trade group, and an industry commenter recommended that, for medical
debt, validation information should include the facility name associated with the debt.
According to these commenters, a consumer may be more likely to recognize a facility where
treatment was provided than the name of the physician or healthcare provider to whom the
consumer owes the debt.

After considering the feedback, the Bureau has determined to finalize § 1006.34(c)(2).
The Bureau determines that validation notices in use today frequently lack sufficient information
about the debt and the parties related to the debt, and this lack of information undermines the
ability of consumersto determine whether they owe an alleged debt. This conclusionis
consistent with feedback from Federal and State government commenters, including the FTC and
a group of State Attorneys General. The Bureau’s testing also supports this conclusion. 2%

The Bureau determines that requiring debt collectors to disclose the information about the
debt and parties related to the debtin § 1006.34(c)(2) is necessary. Industry commenters did not
support their claims about the relative infrequency of problematic debts with verifiable
evidence.?0! In addition, a group of State Attorneys General stated that consumers routinely

complain that they do not recognize debts being collected, and the Bureau’s complaint statistics

29 Certain information that Bureau qualitative testing indicates helps consumers to recognize a debt—including a
debt’s originalaccount number or anitemization of interestand fees—may not consistently appear on validation

notices. See FMG Cognitive Report, supra note27,at8-11.

21 Even assuming one commenter’s claim that only one-half of 1 percent of debts lack a contractual basis orare
miscalculated, this errorrate would impact hundreds ofthousands of consumers annually. Asthe proposalnoted,
49 million consumers are contacted by debtcollectors every year. See 84 FR 23274,23382n.656 (May21,2019).
If one-half of 1 percent of these consumers received validation notices for debts they did notowe, 245,000
consumers could be impacted.
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indicate similar concerns about debts among consumers.2%> Thus, the Bureau is finalizing
§ 1006.34(c)(2) to require information about the debt and parties related to the debt.

The Bureau also determines that § 1006.34(c)(2) will not impose undue industry burden.
As discussed in part VII, while § 1006.34(c)(2) may increase some costs for debt collectors, as
well as cause some indirect costs for creditors, the Bureau doesnot expect these costs to be
substantial. The Bureau disagrees that a significant number of debt collectors will be unable to
comply with § 1006.34(c)(2). The Bureau acknowledges that debt collectors depend on creditors
to provide account information and that creditors will not be required by the final rule to provide
the information that § 1006.34(c)(2) will require. Notwithstanding this fact, the Bureau has
received feedback that many creditors today make available much of the information mandated
by § 1006.34(c)(2). To the extent that creditors do not already provide debt collectors with this
information, the Bureau determines that creditors will be incentivized to do so after
§ 1006.34(c)(2)’s effective date because the debt collectors they hire or sell debts to will be
unable to legally collect without it.

The Bureau determines that the information required by § 1006.34(c)(2) will not confuse
consumers. As discussed in part III.C, the Bureau has validated the model validation notice and
the validation information contained therein through four rounds of consumer testing.

The Bureau declines the recommendation to add certain disclosures to § 1006.34(¢)(2).
First, the Bureau declines to require the name of the original creditor and the date of the original
transaction. Requiring this additional information on validation notices may overwhelm

consumers, may be repetitive, or may otherwise not add to consumer understanding because the

22 The most common debt collection complaintreceived by the Bureau continues to be about attempts to collecta
debt that the consumerreportsis not owed. See 2020 FDCPA Annual Report, supranote 12,at 14. Consumers may
report thata debtis not owed fora variety of reasons including, but not limited to, thatthe debtis being collected in
error or that the consumer does not recognize the debt.
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validation information already includes items such as the debt collector’s name

(§ 1006.34(c)(2)(1)), the name of the creditor to whom the debt was owed on the itemization date
(§ 1006.34(c)(2)(iii)), and the name of the creditor to whom debt is currently owed

(§ 1006.34(c)(2)(v)).

The Bureau also declines to tie information disclosure requirements to the date that a debt
was charged off because charge off'is not relevant to all debt types. However, as discussed in the
section-by-section analysis of § 1006.34(b)(3)(ii), a debt collector may use the charge-off date as
the itemization date, in which case consumers will receive information about the amount of the
date as of the charge-off date, as well as information about interest, fees, payments, and credits
since that date.2%3

The Bureau also declines to require a debt collector to disclose a State license or
registration number. If a debt collector is specifically required by applicable law to disclose such
information, a debt collector may do so as an optional disclosure under final
§ 1006.34(d)(3)(iv)(A).

The Bureau does agree that a facility name associated with a debt may be helpful to
consumers in the medical debt context. The Bureau is not modifying § 1006.34(c)(2) to require
this information, but final § 1006.34(d)(3)(vii) permits debt collectors to include facility name as
an optional disclosure.

Accordingly, as noted above, the Bureau is finalizing § 1006.34(c)(2) to require debt
collectors to provide certain information about the debt and the parties related to the debt.
Except with respect to final § 1006.34(c)(2)(iii), the Bureau is finalizing § 1006.34(c)(2)

pursuant to its authority under FDCPA section 814(d) to prescribe rules with respect to the

203 See the section-by-section analysis of § 1006.34(c)(2)(vii) and (viii).
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collection of debts by debt collectors and, as described more fully below, its authority to
implement and interpret FDCPA section 809. In addition, except with respect to final

§ 1006.34(c)(2)(v) and (ix), the Bureau is finalizing § 1006.34(c)(2) pursuant to its authority
under section 1032(a) of the Dodd-Frank Act, on the basis that the validation information
describes the debt, which is a feature of debt collection.

34(c)2)()

FDCPA section 809(b) provides that a consumer may notify a debt collector in writing,
within 30 days after receipt of the information required by FDCPA section 809(a), that the
consumer is exercising certain verification rights, including the right to dispute the debt.204
FDCPA section 809(a)(3) through (5), in turn, requires debt collectors to disclose how
consumers may exercise their verification rights. The proposal stated that to notify a debt
collector in writing that the consumer is exercising the consumer’s verification rights, the
consumer must have the debt collector’s name and address.2%> Proposed § 1006.34(¢)(2)(i)
therefore provided that the debt collector’s name and mailing address are required validation
information.

Industry and industry trade group commenters recommended various revisions to
proposed § 1006.34(c)(2)(i). First, some industry trade group commenters suggested that the
Bureau permit a debt collector to disclose a trade name or doing-business-as name (DBA), in lieu
of the debt collector’s legal name. According to these commenters, because a debt collector may
not use its legal name when communicating with consumers, a consumer may be more likely to

recognize the debt collector’s trade name or DBA.

204 15U.S.C. 1692g(b).
205 84 FR 23274,23339,23404 (May 21,2019).
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Next, one industry trade group commenter recommended that the Bureau permit a debt
collector to disclose a vendor’s mailing address because some debt collectors do not receive mail
from consumers at their office locations and instead use letter vendors.

Finally, some industry and industry trade group commenters recommended that the
Bureau permit debt collectors to disclose multiple addresses. Some of these commenters stated
that debt collectors may use separate addresses for payments and other correspondence,
including disputes. For example, an industry trade group stated that some clients of debt
collectors, including the Department of Education, do not permit debt collectors to receive
payments at their office locations and instead require debt collectors to direct payments to a
“lockbox,” which is a post office box administered by a third party for the receipt of payments.

A consumer advocate asked the Bureau to modify proposed § 1006.34(c)(2)(i) to require
debt collectors to also disclose a telephone number, an email address, and any other method the
debt collector uses for consumer communications.

After considering the feedback, the Bureau is adopting § 1006.34(c)(2)(i) with a revision
for clarity and is also adopting two new comments to incorporate certain suggestions made by
commenters.

As noted, some commenters suggested that debt collectors who use multiple mailing
addresses be permitted to include more than one mailing address as validation information. The
Bureau declines to affirmatively permit the use of more than one mailing address as validation
information. As discussed in the proposal, the purpose of validation information is to facilitate a
consumer’s exercise of their rights in debt collection, namely, the right to dispute the debt or to
request original-creditor information. Accordingly, the mailing address included in the

validation information must be an address at which the debt collector accepts disputes and
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original-creditor information requests. The Bureau is revising § 1006.34(c)(2)(i) to affirmatively
state this requirement. If a debt collector only accepts payments at a different address than the
address at which it accepts disputes and original-creditor information requests, the Bureau notes
that the debt collector need not include payment disclosures with the validation information; they
are optional disclosures under § 1006.34(d)(3)(iii).2% Moreover, if a debt collector omits the
optional payment disclosures, the validation notice will continue to contain contact information
for the debt collector, including, at the debt collector’s option, the debt collector’s telephone
number pursuant to § 1006.34(d)(3)(i), should the consumer wish to reach out for payment
information or to make a payment.

The Bureau is also adopting new comment 34(c)(2)(i)—1 to clarify that a debt collector
may disclose the debt collector’s trade name or DBA in lieu of the debt collector’s legal name.
The Bureau observes that, in some cases, a debt collector’s trade name or DBA may be more
recognizable to consumers than the debt collector’s legal name. The Bureau therefore
determines that a debt collector may use its trade name or DBA when communicating with
consumers. However, when disclosing a trade name or DBA, the debt collector may notdo so in
a manner that violates the FDCPA section 807 prohibition on false or misleading representations.

For example, a debt collector may violate the FDCPA and this final rule if the debt collector

296 The Bureaualso notes that nothing in Regulation F prevents a debt collector fromusinga different mailing
address in communications that do not contain the validationinformation. Forexample, if a debt collectoraccepts
payments ata different address, the paymentaddress may beincluded in a separate communication seeking
payment. Additionally,asnotedatthe outset ofthe section-by-section analysis of § 1006.34, the Bureauis not
finalizing the proposed requirement that all validation notices be substantially similarto the Bureau’s model
validationnotice. Therefore,a debt collectormayincludea separate paymentaddress ona validationnotice, buta
debt collector who does so will not receive safe harbors pursuantto §§ 1006.34(d)(2) and 1006.38(b)(2) and must
otherwise comply with the FDCPA and Regulation F.
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discloses a trade name or DBA that falsely represents or implies that the debt collector is an
attorney, when that is not the case. 2%’

Second, the Bureau is adopting new comment 34(c)(2)(i)-2 to clarify that a debt collector
may disclose a vendor’s mailing address, if that is an address at which the debt collector accepts
disputes and requests for original-creditor information. As one commenter observed, some debt
collectors may use a vendor to receive mail from consumers. The Bureau is finalizing comment
34(c)(2)(1)-2 to accommodate this business practice.

The Bureau declines to adopt the recommendation of some commenters to require debt
collectors to disclose other contact methods, including a telephone number or an email address.
The FDCPA does not require debt collectors to communicate by telephone or email. However,
as noted, § 1006.34(d)(3)(i) permits a debt collector to disclose the debt collector’s telephone
number. Likewise, § 1006.34(d)(3)(v)(A), pemits a debt collector to disclose the debt
collector’s website and email address.

34(c)(2) (i)

FDCPA section 809(a) requires debt collectors to disclose information about the debt that
helps consumers identify the debt and facilitates resolution of the debt. The proposal stated that,
like the information FDCPA section 809(a) expressly requires, the consumer’s name and address
is essential information about the debt that may help a consumer determine whether the
consumer owes a debt and is the intended recipient of a validation notice.208 The Bureau

therefore proposed § 1006.34(c)(2)(ii) to provide that the consumer’s name and mailing address

27 See 15 U.S.C. 1692¢(3).
208 84 FR 23274,23339 (May21,2019).
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is required validation information. As discussed below, proposed comment 34(c)(2)(ii)-1
clarified the meaning of the term “consumer’s name.”

A consumer advocate and an industry trade group expressed overall support for the
proposed provision. The consumer advocate stated that consumer name information would help
a consumer identify an alleged debt. The consumer advocate also stated that complete name
information—such as a first name, middle name, last name, and suffix—would help consumers
determine whether a debt collector is seeking a different consumer with a similar name.
According to the industry trade group, it would be unreasonable for a debt collector to omit
known name information. For the reasons discussed in the proposal, the Bureau is finalizing
§ 1006.34(c)(2)(i1) as proposed.

Proposed comment 34(c)(2)(i1)—1 clarified that the consumer’s name should reflect what
the debt collector reasonably determines is the most complete version of the name information
about which the debt collector has knowledge, whether obtained from the creditor or another
source. Proposed comment 34(c)(2)(i1)—1 further explained that a debt collector would not be
able to omit name information in a manner that would create a false, misleading, or confusing
impression about the consumer’s identity and provided an example.

Some commenters raised concerns about proposed comment 34(c)(2)(ii)—1. A number of
industry and industry trade group commenters objected to the statement that debt collectors
would be required to determine the most complete version of the name about which the debt
collector has knowledge, whether obtained from the creditor or another source. These
commenters stated that the reference to “another source” was ambiguous and would create
litigation risk and compel debt collectors to conduct open-ended research about a consumer’s

name. Several commenters urged the Bureau to omit the reference to “another source.”
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The Bureau is finalizing comment 34(c)(2)—1 with revisions in response to feedback and
for clarity. First, the Bureau is deleting the phrase “whether obtained from the creditor or
another source.” This phrase is unnecessary as it does not alter the fundamental expectation that
a debt collector will disclose the most complete and accurate name about which the debt
collector has knowledge. In addition, the Bureau determines that the reference to “another
source” is ambiguous and may create unjustified litigation risk and industry burden.

Second, the Bureau is revising the comment to clarify that a debt collector must
reasonably determine “the most complete and accurate version” of a consumer’s name. The
Bureau intended that a debt collector would be required to disclose “accurate” consumer name
information, but proposed comment 34(c)(2)—1 only referred to “the most complete version” of
the consumer’s name. Finally, the Bureau has elaborated on the example of a debt collector
omitting a consumer’s name information.
34(c)(2)(iii)*"

FDCPA section 809(a)(2), which requires debt collectors to disclose to consumers the
name of the creditor to whom the debt is owed, typically is understood to refer to the current
creditor.2!0 As the proposal stated, if the original creditor (or the creditor as of the itemization
date) and the current creditor are the same, a consumer is more likely to recognize the creditor’s
name. If they are different, however, a consumer may be less likely to recognize the current
creditor than the name of the creditor as of the itemization date. Proposed § 1006.34(c)(2)(iv)

provided that, if a debt collector is collecting a consumer financial product or service debt (as

299 Proposed § 1006.34(c)(2)(iii) generally provided thatthe merchantbrand, if any, associated with a credit card
debt was required validation information. The Bureauis finalizingmerchantbrand informationas an optional
disclosure. See the section-by-section analysis of § 1006.34(d)(3)(vii). The Bureautherefore is finalizing proposed
§ 1006.34(c)(2)(iv) through (x)as § 1006.34(c)(2)(iii) through (ix).

219 See 15 U.S.C.1692g(a)(2). See the section-by-section analysis of § 1006.34(c)(2)(V).
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that term was defined in proposed § 1006.2(f)), the name of the creditor to whom the debt was
owed on the itemization date is required validation information.?!! For the reasons discussed
below, the Bureau is finalizing proposed § 1006.34(c)(2)(iv) with minor wording changes and
renumbered as § 1006.34(c)(2)(iii), and is adopting new comment 34(c)(2)(iii)—1 to clarify thata
debt collector may disclose the trade name or DBA of the creditor to whom the debt was owed
on the itemization date.

An industry trade group commenter expressed support for requiring debt collectors to
disclose the creditor to whom the debt was owed on the itemization date but asked the Bureau to
clarify that a debt collector may disclose this creditor’s trade name or DBA, as opposed to its
legal name, which a consumer may not recognize.

A consumer advocate objected to the proposal because a consumer may not recognize the
creditor to whom the debt was owed on the itemization date. According to the commenter, in
some cases, the itemization date may have occurred years after the debt was incurred. And,
particularly if the debt was transferred before the itemization date, the consumer may not
recognize the creditor as of that date. As an alternative, the commenter suggested that a debt
collector be required to disclose the name of the original creditor.

As discussed in the section-by-section analysis of § 1006.34(c)(2)(1), an entity’s trade
name or DBA may be more recognizable to consumers than an entity’s legal name. It may be
appropriate for a debt collector to disclose a creditor’s trade name or DBA, in lieu of the
creditor’s legal name, when communicating with consumers. Thus, the Bureau is adopting new
comment 34(c)(2)(iii)—1 to clarify that a debt collector may disclose as validation information

the trade name or DBA of the creditor to whom the debt was owed on the itemization date.

211 84 FR 23274,23404 (May21,2019).
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The Bureau declines to require a debt collector to disclose the name of the original
creditor as validation information under § 1006.34(c). FDCPA section 809(a)(5) and (b) require
a debt collector to provide the name and address of the original creditor in response to a
consumer request. While the Bureau acknowledges that, in some cases, a consumer may not
recognize the creditor to whom the debt was owed on the itemization date, this information will
still benefit some consumers. For an older debt or a debt that has been transferred, consumers
may be more likely to recognize the creditor as of the itemization date than the current creditor.

Accordingly, the Bureau is finalizing § 1006.34(c)(2)(iii) to provide that, if the debt
collector is collecting debt related to a consumer financial product or service as defined in
§ 1006.2(f), the name of the creditor to whom the debt was owed on the itemization date is
required validation information. In addition, the Bureau is finalizing comment 34(c)(2)(iii)-1 to
clarify that a debt collector may disclose the trade name or DBA of the creditor to whom the debt
was owed on the itemization date.
34(c)(2)(iv)

The purpose of FDCPA section 809 is to “eliminate the recurring problem of debt
collectors dunning the wrong person or attempting to collect debts which the consumer has
already paid.”?!2 Consistent with the FDCPA’s purpose, FDCPA section 809(a) requires debt
collectors to disclose to consumers certain information, such as the amount of the debt, to help
consumers identify debts. According to the proposal, an account number associated with a debt
on the itemization date may be integral information that a consumer uses to identify the debt.2!3

The Bureau proposed § 1006.34(c)(2)(v) to provide that the account number, if any, associated

2128 Rep.No.382,supranote57,at4.
213 84 FR 23274,23340(May21,2019).
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with the debt on the itemization date, or a truncated version of that number, is required validation
information. Proposed comment 34(c)(2)(v)-1 explained that a debt collector may truncate an
account number provided that the account number remains recognizable. For the reasons
discussed below, the Bureau is adopting proposed § 1006.34(c)(2)(v), renumbered as

§ 1006.34(c)(2)(iv), and its related commentary with minor wording changes.

Industry commenters, a consumer advocate, and a group of State Attorneys General,
expressed overall support for proposed § 1006.34(c)(2)(v). However, one industry commenter
recommended that the Bureau exempt debt collectors collecting residential mortgage debt from
the requirement to disclose an account number. According to the commenter, the account
number for a residential mortgage that has had a servicing transfer may not be the current
account number, which might confuse consumers.

The Bureau concludes that an account number associated with a debt on the itemization
date may help some consumersrecognize the debt. The Bureau declines to adopt the
recommendation to exempt debt collectors collecting residential mortgage debt from disclosing
an account number. As discussed in the section-by-section analysis of § 1006.34(b)(3), the
Bureau has determined that the reference dates that a debt collector may use to determine the
itemization date may be meaningful to consumers because they correspond to a notable event in
the debt’s history that consumers may recall or be able to verify with records. By extension, the
Bureau determines that an account number associated with a debt as of one of those dates will
also likely resonate with a consumer, even if'it is not the current account number.

Accordingly, the Bureau is finalizing § 1006.34(c)(2)(iv) and its related commentary
largely as proposed, with only minor wording changes to the commentary for clarity. No

substantive change is intended.
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34(c)(2)(v)

FDCPA section 809(a)(2) requires debt collectors to disclose to consumers the name of
the creditor to whom the debt is owed.?!4 By usingthe present tense “is owed,” the statute
appears to refer to the creditor to whom the debt is owed when the debt collector makes the
disclosure.2!5 The Bureau proposed § 1006.34(c)(2)(vi) to provide that the name of the current
creditor is required validation information. For the reasons discussed below, the Bureau is
finalizing the proposal, renumbered as § 1006.34(c)(2)(v), and is adopting new comment
34(c)(2)(v)-1 to clarify that a debt collector may disclose the trade name or DBA of the creditor
to whom the debt is currently owed, instead of its legal name.

The Bureau received no comments specifically addressing proposed § 1006.34(c)(2)(vi)
and is finalizing it as proposed but renumbered as § 1006.34(c)(2)(v). An industry trade group
commenter recommended that the Bureau permit debt collectors to disclose, along with the
required validation information, all current and past creditors associated with the debt.
According to the commenter, some creditors, such as healthcare and financial services providers,
may have multiple sub-entities with different corporate names. This commenter suggested that
disclosing more names of creditors will increase the likelihood that a consumer will recognize
one of them.

The Bureau declines to adopt this recommendation. Disclosing all current and past

creditors along with the validation information could overwhelm and confuse consumers. 21

214 See 15 U.S.C. 1692g(a)(2).
215 84 FR 23274,23341 (May21,2019).

21® During one round of cognitive testing, participants were shown disclosure language thatincluded a list of prior
creditors. Confusionwas observed when participants tried to explain the difference between prior and current
creditors. The unclearrelationship between creditors was highlighted when participants attempted to identify the
creditor that currently owned the debt. See FMG Cognitive Report, supranote27,at3-4.
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Thus, as discussed in the section-by-section analysis of § 1006.34(c), the Bureau is requiring
debt collectors to disclose as validation information only two creditors: the creditor to whom the
debt was owed on the itemization date (§ 1006.34(c)(2)(iii)) and the creditor to whom the debt is
currently owed (§ 1006.34(c)(2)(v)). Nothing in the final rule prohibits a debt collector from
including the name of another creditor on a validation notice, but a debt collector who does so
will notreceive the § 1006.34(d)(2) safe harbor and will risk not complying with the
requirements of § 1006.34, including the § 1006.34(b)(1) clear and conspicuous standard.

As discussed in the section-by-section analysis of § 1006.34(c)(2)(i) and (iii), the Bureau
is finalizing new comments 34(c)(2)(i)—1 and 34(c)(2)(iii)—1 to clarify that a debt collector may
disclose an entity’s trade name or DBA, instead of'its legal name. The Bureau concludes that it
is also appropriate to permit a debt collector to disclose the trade name or DBA of a current
creditor. Thus, the Bureau is adopting new comment 34(c)(2)(v)—1 to clarify that a debt
collector may disclose the trade name or a DBA of the creditor to whom the debt is currently
owed, instead of its legal name.
34(c)(2)(vi)

FDCPA section 809(a)(1) requires debt collectors to disclose to consumers the amount of
the debt.2!7 In § 1006.34(c)(2)(viii), the Bureau proposed to interpret FDCPA section 809(a)(1),
and to use its authority under Dodd-Frank Act section 1032(a), to provide that the amount of the
debt on the itemization date is required validation information.2!® Consistent with proposed
§ 1006.34(c)(2)(viii), the Bureau proposed § 1006.34(c)(2)(vii) to provide that the itemization

date, as defined in § 1006.34(b)(3), also is required validation information. For the reasons

217 See 15 U.S.C. 1692g(a)(1).
218 84 FR 23274,23341 (May21,2019).
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discussed below, the Bureau is finalizing § 1006.34(c)(2)(vii) as proposed but renumbered as
§ 1006.34(c)(2)(vi).

Several commenters, including an industry commenter, an industry trade group
commenter, and a group of consumer advocates, stated that the itemization date may not be
meaningful to consumers or help them recognize debts, if disclosed without an explanation of its
relevance. These commenters, along with Federal government agency staff, recommended
requiring debt collectors to disclose with the itemization date a statement explaining which
reference date the debt collector used to determine that date.?!”

The Bureau declines to adopt this recommendation. As discussed in the section-by-
section analysis of § 1006.34(b)(3), the Bureau determines that the reference dates that a debt
collector may use to determine the itemization date have a significant likelihood of being
meaningful to consumers because they correspond to notable events in a debt’s history that
consumers may recall or be able to verify with records. Because each of the reference dates may
be meaningful to consumers, the Bureau determines that no additional disclosure explaining their
relevance is necessary. Moreover, the Bureau determines that an additional disclosure
explaining the reference date may confuse or overwhelm some consumers. While a debt
collector likely could describe some reference dates (e.g., a last statement date) in a
straightforward manner, other reference dates (e.g., the charge-off date and the transaction date)
do not lend themselves to a succinct explanation. That is because some reference dates reflect
financial concepts that are inherently complex (i.e., charge off) or that could vary by debt type

and the facts and circumstances surrounding a particular debt (i.e., transaction dates). For such

219 As discussed in the section-by-section analysis of § 1006.34(b)(3), the Bureau defines itemization date to mean
one of five reference dates for which a debtcollector can ascertain the amountofthedebt.
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reference dates, a statement explaining their relevance could distract or confuse consumers,
thereby undermining the efficacy of the other validation information.
34(c)(2)(vii)

Asnoted, FDCPA section 809(a)(1) requires debt collectors to disclose to consumers the
amount of the debt. As discussed in the proposal, the phrase “the amount of the debt” is
ambiguous; it does not specify which debt amount is being referred to, even though the debt
amount may change over time. As also discussed in the proposal, consumers may recognize the
amount of the debt as of the itemization date (as the Bureau proposed to define that term in
§ 1006.34(b)(3)). Because the amount of the debt on the itemization date may help a consumer
recognize a debt and determine whether the amount of a debt is accurate, the Bureau proposed to
interpret FDCPA section 809(a)(1), and to use its authority under Dodd-Frank Act section
1032(a), to provide in proposed § 1006.34(c)(2)(viii) that the amount of the debt on the
itemization date is required validation information.229 Proposed comment 34(c)(2)(viii)—1
explained that this amount includes any fees, interest, or other charges owed as of the itemization
date.

An industry commenter questioned whether proposed § 1006.34(c)(2)(viii) would
significantly improve consumer understanding. According to the commenter, if a debt collector
determines the itemization date based on the last statement date pursuant to § 1006.34(b)(3)(1),
and if the debt is placed for collection shortly after the last statement was provided, the current
amount of the debt (which the Bureau proposed as a separate item of required validation

information) and the amount of the debt on the itemization date would be approximately the

22084 FR 23274,23341(May21,2019). Asproposed, the Bureauis finalizing § 1006.34(c)(2)(ix) (renumbered
from proposed § 1006.34(c)(2)(x)) separately to provide that the currentamount of the debt also is required
validation information.
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same. The commenter stated that, in this scenario, disclosing the amount of the debt on the
itemization date would not benefit the consumer.

The Bureau acknowledges that, for a given debt, the amount owed on the itemization date
and the current amount of the debt may be similar or even the same. However, as discussed
below in the section-by-section analysis of final § 1006.34(c)(2)(viii), even in these cases, the
itemization of the debt will still be required, and, as clarified in final comment 34(c)(2)(viii)-1,
the itemization (if the amounts are the same) will show $0 in interest, fees, payments, and
credits. As such, it should be clear to the consumer why the two amounts are the same. In many
other cases, these amounts will differ, sometimes substantially. In these cases, the amount of the
debt on the itemization date will help consumers recognize or evaluate the debt.

For these reasons, the Bureau is finalizing § 1006.34(c)(2)(viii) and its related
commentary as proposed but renumbered as § 1006.34(c)(2)(vii).
34(c)(2)(viii)

Asnoted, FDCPA section 809(a)(1) requires a debt collector to disclose to consumers the
amount of the debt. As discussed, the Bureau proposed to implement and interpret FDCPA
section 809(a)(1) to provide that debt collectors must disclose to consumers both the amount of
the debt on the itemization date and the current amount of the debt (i.e., the amount of the debt
on the date that the validation information is provided).??! In conjunction with the amount of the
debt on the itemization date and the current amount of the debt, the Bureau proposed
§ 1006.34(c)(2)(ix) to provide that an itemization of the current amount of the debt, in a tabular

format reflecting interest, fees, payments, and credits since the itemization date, is required

21 84 FR 23274,23341 (May21,2019).
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validation information. Proposed comment 34(¢)(2)(ix)—1 clarified how debt collectors could
disclose that no interest, fees, payments, or credits were assessed or applied to a debt.

For the reasons discussed below, the Bureau is finalizing the proposal, renumbered as
§ 1006.34(c)(2)(viii), with revisions to permit debt collectors to disclose the itemization on a
separate page provided in the same communication with a validation notice, if the debt collector
includes on the validation notice, where the itemization would have appeared, a statement
referring to that separate page. The Bureau also is finalizing comment 34(c)(2)(ix)—1 with a
substantive modification and renumbered as comment 34(c)(2)(viii)—1, and is adopting new
comments 34(c)(2)(viii1)-2 through—4 to clarify other aspects of final § 1006.34(c)(2)(viii).

Commenters offered differing opinions regarding proposed § 1006.34(c)(2)(ix). A group
of State Attorneys General, Federal government agency staff, consumer advocate commenters,
some industry trade group commenters, and at least one industry commenter supported the
proposed provision. These commenters generally agreed that an itemization of the debt would
help consumers recognize an alleged debt and understand how the debt had evolved over time
due to interest, fees, payments, and credits. Further, the Bureau received feedback that the
proposal was consistent with some industry practice. For instance, a commenter noted an
industry certification standard that, during the sales of certain debt types, requires debt buyers to
obtain or provide the unpaid balance due on the account, with a breakdown of the post-charge-
off balance, interest, fees, payments, and credits or adjustments.222

The majority of industry and industry trade group commenters objected to proposed

§ 1006.34(c)(2)(ix). Some such commenters stated that the proposed itemization requirement

222 See Receivables Mgmt. Ass’n Int’l, Receivables Management Certification Program, at 41-45 (Mar. 1,2020),
https://rmaintl.org/RMCP (last visited Dec. 9,2020).
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would be burdensome. According to several industry commenters, debt collectors would either
have to manually access itemization information in creditor files or implement costly information
technology solutions to comply with the proposed requirement. Some industry commenters,
industry trade groups, and the SBA argued that the proposed requirement would impose burdens
on creditors. Commenters stated that some creditors may not maintain all of the itemization
information that the proposal would require or do not typically provide itemization information
at placement and that to do so would involve significant expense. Some commenters speculated
that, to avoid such costs, creditors might refer fewer accounts for collection or file more
collections lawsuits against consumers. The SBA, an industry trade group, and industry
commenters argued that compliance costs could be onerous for smaller creditors and debt
collectors. For the most part, commenters offered qualitative assessments of industry burden, but
one industry trade group did estimate that proposed § 1006.34(c)(2)(ix) would impose billions of
dollars in compliance costs on industry.?23

Some commenters stated that proposed § 1006.34(c)(2)(ix) is unnecessary or unhelpful.
Multiple industry commenters asserted that an itemization is superfluous because consumers can
exercise their FDCPA section 809 verification rights to receive more account information if
desired. With respect to medical debt, an industry trade group stated that proposed
§ 1006.34(c)(2)(ix) is unnecessary because the Internal Revenue Service (IRS) requires non-
profit hospitals to send letters with itemized information to consumers, and health insurance

companies routinely mail to responsible parties “Explanation of Benefits” documents that

22 One industry trade group estimated thatanitemization requirementwould cost $600 million in professional fees
to conduct legalanalyses of HIPAA compliance for medical debt, $30 million for one-time system reprogramming
fordebt collectors, and $3 billion for one-time system reprogramming for creditors. The proposalallegedly would
also result in billions of dollars in ongoing support costs and uncompensated medical care because, accordingto the
commenter, the proposed requirement, if adopted, would increasethe risks thathospitals mightbe unable to use debt
collectors.
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provide details about coverage, payments, and co-pays. Some commenters expressed concern
that proposed § 1006.34(c)(2)(ix) could increase legal risk for debt collectors if the itemization
information confused consumers. At least one industry commenter stated that the Bureau’s
consumer testing did not support proposed § 1006.34(c)(2)(ix) because the testing did not
involve actual consumers assessing debts in a real-world setting.

A few industry commenters objected to proposed § 1006.34(c)(2)(ix) because the
FDCPA does not expressly require an itemization of the current amount of the debt.

Some industry and industry trade group commenters objected to proposed
§ 1006.34(c)(2)(ix) because the itemization that appears on the model validation notice is
formatted for a single debt. According to commenters, the proposal would not accommodate
debt collectors who combine multiple debts in a single validation notice. Several commenters
stated that not permitting debt collectors to include multiple debts in one validation notice would
dramatically increase the volume of mail sent to consumers and would require consumers to
exercise their verification rights for each individual debt in the event that a consumer has a
global dispute. Industry and industry trade group commenters stated that the inability to
combine multiple debts would be particularly challenging for medical debt collectors.
According to some commenters, healthcare providers routinely combine multiple debts, in part
because they utilize family billing, which involves combining the separate bills for family
members of a primary insured party. Commenters stated that itemizations for medical debt may
be further complicated by the fact that healthcare providers typically do not maintain a rolling
total of charges for a general service and instead individually bill for each good or service

provided. Atleastone trade group stated that student loan debt presents comparable itemization-
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related challenges because student loan debt may be provided through multiple disbursements
with separate account numbers.

An industry trade group suggested that proposed § 1006.34(c)(2)(ix) would not
accommodate debts in bankruptcy. According to the commenter, the proposal did not have the
specificity necessary to account for how the Bankruptcy Code permits a debtor to cure pre-
bankruptcy defaults over the term of the bankruptcy plan while maintaining regular post-
bankruptcy payments. In addition, the commenter argued, the proposal would not accommodate
the nuances that arise in the context of certain bankruptcy scenarios, such as a cramdown plan or
a lien strip.224

With regard to medical debt, industry commenters, an industry trade group, and the SBA
stated that healthcare providers might violate the Health Insurance Portability and Accountability
Actof 1996 (HIPAA)??° Privacy Rule if they provided the proposed itemization.??¢ According
to these commenters, proposed § 1006.34(c)(2)(ix) would require debt collectors to disclose
more information than the minimum necessary for treatment of the patient, payment of the bill,
or healthcare operations, in violation of HIPAA.

Commenters recommended various modifications to proposed § 1006.34(c)(2)(ix).
Industry and industry trade group commenters suggested that debt collectors should not need to

comply with proposed § 1006.34(c)(2)(ix) if interest and fees are not charged on an account.??’
ply prop g

224 pursuant to 11 U.S.C. 1322(b)(5), a bankruptcy court may change the underlying terms of a debt, which is
referred to asa “cramdown.” Pursuant to 11 U.S.C. 1322(c)(2), a secured claim canbe converted to anunsecured
claim, which is referred to as a “lien strip.”

225 Pub. L. 104-191,110 Stat. 1936(1996).
22645 CFR part 160andpart 164 subparts Aand E.

227 In addition, an industry trade group suggested that debt collectors shouldnot berequired to comply with the
itemizationrequirement for pre-charge-off debts, particularly if periodic statements continue to be provided. The
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An industry commenter stated that debt collectors should be permitted to indicate “U” for
“unknown” or “unavailable” in fields for which a creditor did not provide the relevant
information.

Several commenters asked the Bureau to clarify the proposal. An industry commenter
asked how a debt collector could disclose third-party payments or insurance adjustments,
particularly in the context of medical debt. An industry trade group sought additional guidance
about how to disclose balance increases that are not caused by interest or fees, such as a balance
increase caused by a returned payment. Noting the existence of validation notice itemization
requirements imposed by other applicable law, such as New York State regulations, two industry
trade groups requested guidance about how a debt collector should simultaneously comply with
those requirements and proposed § 1006.34(c)(2)(ix). 228

With respect to the Bureau’s request for comment about whether the proposed
itemization should be more detailed—for example, by reflecting each fee charged and each
payment received—or whether certain itemization categories should be combined as proposed,
industry commenters suggested that the Bureau not deviate from the proposal. For instance, a
commenter stated that, in the context of medical debts, listing all payments and credits
individually could result in multiple additional pages because of the number of third-party
payments. In contrast, citing the Bureau’s consumer testing, an academic commenter argued that
the itemization should be more detailed because consumers prefer to see penalties and fees

broken down into individual charges.2%

Bureaunotes that, in many cases, a personcollectinga debt that was notin default atthe time it was obtained by
such personwill not be a debtcollector subject to the FDCPA or RegulationF. See FDCPA section 803(6)(F)(iii),
15 U.S.C. 1692a(6)(F)(iii).

25§00 23 NYCRR 1.2(b)(2).
22 FMG Summary Report, supranote 29.
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After considering these comments, and for the reasons discussed below, the Bureau is
adopting the proposed requirement, renumbered as § 1006.34(c)(2)(viii), with revisions to
provide that validation information includes an itemization of the current amount of the debt
reflecting interest, fees, payments, and credits since the itemization date. Final
§ 1006.34(c)(2)(viii) further provides that a debt collector may disclose the itemization on a
separate page provided in the same communication with a validation notice, if the debt collector
includes on the validation notice, where the itemization would have appeared, a statement
referring to that separate page.

The Bureau determines that an itemization of the debt will help a significant number of
consumers recognize whether they owe a debt and evaluate whether the debt is accurate, because
the itemization will disclose how the amount may have changed over time due, for example, to
interest, fees, payments, and credits that have been assessed or applied to the debt.

The Bureau determines that § 1006.34(c)(2)(viii) will not create undue industry burden in
light of modifications made in response to comments.?3® The Bureau acknowledges that
complying with the itemization requirement may result in some additional costs to debt
collectors, particularly if they do not currently provide itemization information at placement or
on validation notices, as well as in some indirect costs to creditors. However, the Bureau
concludes that these costs will not substantially impact companies’ business operations because
the final rule provides sufficient flexibility to debt collectors to tailor the itemization to specific

business practices and types of debt. Accordingly, the Bureau does not conclude, as some

29 For example, as noted in the section-by-section analysis of § 1006.34(b)(3)(i),a creditorora third-party servicer
actingon the creditor’s behalf may issue a statement even a fter the debthas gone into collection. In thatcase,under
§ 1006.34(b)(3)(i), that new statement may serveas the last statement for purposes ofthe itemizationdate.
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commenters suggested, that the itemization requirement will result in creditors referring
significantly fewer accounts for collections or filing more lawsuits against consumers. 23!

Although several commenters stated that the required itemization information may not be
available for every debt, the Bureau notes that the itemization of the debt is based on the type of
routine account information that debt collectors typically provide in response to consumer
verification requests and that, as such, debt collectors should be able to obtain such information
to comply with the final rule. While some debt collectors do not currently provide this itemized
information at the outset of collection communications, providing such itemization information
to consumers already is considered a best practice in some segments of the debt buying industry,
including for credit card debt and student loan debt.?3? Further, debt collectors are already
required to disclose an itemization for some types of debt in at least one jurisdiction, New York
State.233

In addition, as discussed in the section-by-section analysis of § 1006.34(b)(3), the final
rule’s itemization date definition permits debt collectors to select an itemization date that is
feasible for the type of debt in collection and the information debt collectorsreceive. And
§ 1006.34(c)(2)(viii) requires itemization of fees, interest, and credits only subsequent to the

selected itemization date. Thus, for example, if a debt collector selects the last statement date as

2! An industry trade group citedanarticle to suggest that collection lawsuits nearly doubled in New York City since
2015 because of New York State’s debt collectionrules, which mandate an itemization. See Yuka Hayashi, Debt
Collectors Wage a Comeback, Wall Street Journal (July 5,2019). The Bureau notes thatthe article did not cite a
connectionbetween higherrates of lawsuits and the itemizationrequirement. Instead, the article discussedthe
phenomenon ofincreasing lawsuits nationwide, including in States like Texas, whichhad not recently introduced a
significant debt collectionrule.

32 See Receivables Mgmt. Ass’n Int’l, Receivables Management Certification Program, at 41-45 (Mar. 1,2020),
https://rmaintl.org/RMCP (last visited Dec. 9,2020).

23 See 23 NYCRR 1.2(b) (requiring debt collectors to provide anitemized accounting of the debt within five days
aftertheinitial communication with a consumer in connection with the collection of certain types of charged-off
debt, such as credit card debt).
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the itemization date under § 1006.34(b)(3), and if the creditor has recently issued a statement to
the consumer, the debt collector need only obtain and provide to the consumer an itemization
with fees, interest, and credits subsequent to that last statement date. And, as discussed in the
section-by-section analysis of § 1006.34(d)(2), a debt collector may provide the itemization on a
separate page and retain the safe harbor for the rest of the validation notice. For all of these
reasons, the Bureau concludes that the final rule will not impose undue burdens on debt
collectors and will provide consumers with useful information. The Bureau will monitor
whether the itemization date definition, including the last statement date definition, meets these
goals.

The Bureau disagrees that § 1006.34(c)(2)(viii) is unnecessary or unhelpful. The
verification rights afforded by FDCPA section 809 are an important statutory protection;
however, they do not serve the same purpose or provide an adequate substitute to the itemization
of the debt that § 1006.34(c)(2)(viii) will require. The Bureau disagrees that an itemization of
the current amount of the debt is unnecessary for medical debt, as some commenters argued.
Although some non-profit hospitals or insurance companies may provide itemization information
to some consumers, commenters did not suggest, and the Bureau is not aware of other evidence
indicating, that all consumers with medical debt receive itemization information such that
§ 1006.34(c)(2)(viii) would be unnecessary. The Bureau also disagrees with comments that an
itemization will confuse consumers. As the proposal noted, the Bureau’s qualitative consumer
testing indicates that an itemization improves consumer understanding about the debt.234

The Bureau also disagrees that the FDCPA’s not expressly requiring an itemization is a

sufficient reason for the Bureau not to require it by rule. The Bureau proposed and is finalizing

2% See 84 FR 23274,23341 (May 21,2019); FMG Usability Report, supranote 28,at 16-19.
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the itemization requirement pursuant to its authority to interpret FDCPA section 809(a), as well
as pursuant to its authority under Dodd-Frank Act section 1032(a) to prescribe rules to ensure
that the features of debt collection are fully, accurately, and effectively disclosed to consumers.
The Bureau is revising § 1006.34(c)(2)(viii) to permit debt collectors to disclose the
itemization on a separate page.?3> The itemization that appears on the model validation notice
may not accommodate all debt types in every instance. Some debt collectors may have
legitimate reasons to combine multiple debts on a single validation notice. This may be the case
with respect to medical debt (for instance, owing to healthcare provider billing practices) and
student loan debt (because consumers may receive loans through multiple disbursements with
separate account numbers). As finalized, § 1006.34(c)(2)(viii) states that a debt collector may
disclose the itemization on a separate page provided in the same communication with a
validation notice, if the debt collector includes on the validation notice, where the itemization
would have appeared, a statement referring to that separate page.?3¢* New comment
34(c)(2)(viii)-3 clarifies that a debt collector may comply with the requirement to refer to the
separate page by, for example, including on the validation notice the statement, “See the
enclosed separate page for an itemization of the debt,” situated next to the information about the

current amount of the debt required by § 1006.34(¢c)(2)(ix).237

23 Under § 1006.34(d)(2)(ii), a debt collector who otherwise uses the model validationnotice ora substantially
similar form, butwho provides the itemization of the current amount of the debt on separate page, receives a safe
harbor for compliance with the information and form requirements of § 1006.34(c) and (d)(1) except with respect to
the itemization that appears on the separate page.

236 For example, whendeliveringa validationnotice by mail, a debt collector may include the separate itemization in
the sameenvelopeasthevalidationnotice. Similarly, whendeliveringa validationnotice electronically, a debt
collectormayincludethe separate itemization in the sameemail as the validationnotice.

27 Section 1006.34(d)(2)(iii) establishes that a debt collector who uses themodel validation notice and who provides

an itemizationon a separate page receives a safeharbor for compliance with the information and form requirements
0of § 1006.34(c)and (d)(1), except with respect to the disclosures that appear on the separate page.
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The Bureau is making an additional change to § 1006.34(c)(2)(viii). As finalized,

§ 1006.34(c)(2)(viii) omits the proposed language that an itemization must be “in a tabular
format.” The Bureau determined that it is unnecessary and unwarranted to mandate the use ofa
tabular format because, if the itemization information is provided on a separate page or orally,
using a tabular format may be impractical or infeasible and, if the itemization information is
provided on a validation notice, debt collectors likely will use the tabular format shown on the
model notice such that they may receive a safe harbor for compliance with the information and
form requirements of § 1006.34(c) and (d)(1).

To accommodate debt collectors who wish to combine multiple debts on a single
validation notice, the Bureau is adopting new comment 34(c)(2)(viii)—4 to clarify that a debt
collector who combines multiple debts on a single validation notice complies with
§ 1006.34(c)(2)(viii) by disclosing either a single, cumulative itemization on the validation
notice or a separate itemization of each debt on a separate page or pages provided in the same
communication as the validation notice.238

The Bureau concludes that the itemization requirement will not cause healthcare
providers or debt collectors to violate the HIPAA Privacy Rule. HHS staff has advised the
Bureau that the HIPAA Privacy Rule generally permits covered entities to disclose protected

health information required by applicable law.?3° Because disclosure of itemization information

28 Relatedly, as discussed in the section-by-section analysis of § 1006.34(c)(2)(ix), the Bureauis adoptingnew
comment 34(c)(2)(ix)-2 to clarify that a debt collector who combines multiple debts ona single validationnotice
complies with § 1006.34(c)(2)(ix)’s requirement to disclose the “currentamount of the debt” by disclosingon the
validationnotice a single, cumulative figure that is the sum ofthe currentamount ofallthe debts.

239 See 45 CFR 164.512(a)(1) (“A covered entity may use or disclose protected health information to the extent that
such use ordisclosure is required by law and the use or disclosure complies with and is limited to the relevant
requirements of suchlaw.”); see also U.S. Dep’t of Health & Human Servs., Does the HIPAA Privacy Rule prevent
healthplans and providersfromusing debt collection agencies? Does the Privacy Rule conflict withthe Fair Debt
Collection Practices Act?, https://www.hhs.gov/hipaa/for-professionals/faq/268/does-the-hipaa-privacy-rule-
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will be necessary to comply with § 1006.34(c)(2)(viii), this guidance indicates that the HIPAA
Privacy Rule will permit its disclosure.

The Bureau declines to modify § 1006.34(c)(2)(viii) as commenters otherwise
recommended. An itemization, even if no interest and fees have been assessed or charged on an
account, remains relevant information about the debt. Further, complying with
§ 1006.34(c)(2)(viii) if no interest and fees have been assessed or charged is relatively
straightforward, and comment 34(c)(2)(viii)—1 clarifies how debt collectors may do so.

However, the Bureau is finalizing proposed comment 34(c)(2)(viii)—1 with a
modification to delete language stating that debt collectors may indicate “N/A” in a required
field when no interest, fees, payments, or creditors have been assessed or applied to the account
because different consumers may interpret “N/A” differently. For example, some consumers
might understand it as indicating “not available,” and others might construe it as meaning “not
applicable.” To eliminate this potential ambiguity, the Bureau is revising comment
34(c)(2)(viii)-1 to provide that a debt collector may indicate that the value of a required field is
“0,” “none,” or may state that no interest, fees, payments, or credits have been assessed or
applied to the debt. The Bureau also is revising the comment to clarify, as was intended in the
proposal, that a debt collector may not leave a required field blank.

The Bureau declines the recommendation that debt collectors be permitted to indicate
“U” for “unknown” or “unavailable” in the itemization if a creditor did not provide the relevant

information. Allowing debt collectorsto omit specific itemization information in this manner

prevent-health-care-providers-from-using-debt-collection-agencies/index.html (last visited Dec. 1,2020) (noting
that the HIPAA Privacy Rule permits healthcare providers to provide the minimum necessary patient information to
debt collectors for the purpose of receiving payment).
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could incentivize debt collectors to avoid receiving it, thereby undermining the effectiveness of
§ 1006.34(c)(2)(viii).

Debt collectors sought clarification as to how they should comply with
§ 1006.34(c)(2)(viii) in various scenarios. Depending on the facts and circumstances, a third-
party payment or insurance adjustment may be disclosed as a “payment” or a “credit” in the
itemization. Also depending on the facts and circumstances, a payment that is returned may be
omitted from the itemization provided that the payment and the return offset each other, and
provided that the amount of the debt owed on the itemization date pursuant to
§ 1006.34(c)(2)(vii) and the current amount of the debt pursuantto § 1006.34(¢c)(2)(ix) are
accurately disclosed.

Regarding § 1006.34(c)(2)(viil)’s interaction with itemization requirements in other
applicable law, the Bureau is finalizing new comment 34(c)(2)(viii)-2, which states that, if a
debt collector is required by other applicable law to provide an itemization of the current amount
of the debt with the validation information, the debt collector may comply with
§ 1006.34(c)(2)(viii) by disclosing the itemization required by other applicable law in lieu of the
itemization described in § 1006.34(c)(2)(viii), if the itemization required by other applicable law
is substantially similar to the itemization that appears on the model validation notice. The
Bureau is aware of only one jurisdiction that requires debt collectors to provide an itemization
with the validation information, and that itemization is substantially similar to the itemization
required by § 1006.34(c)(2)(viii).2** Further, consumers likely would not benefit—and, in fact,
may be disadvantaged—by receiving multiple itemizations with the validation information. For

instance, although a debt collector could include both the itemization required by

20 See 23 NYCRR 1.2(b)(2).
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§ 1006.34(c)(2)(viii) on the front of a validation notice, and, on the reverse, an itemization
specifically required by other applicable law (as an optional disclosure pursuant to
§ 1006.34(d)(3)(iv)), a consumer would be unlikely to benefit from receiving two itemizations.
In addition, permitting debt collectors to simultaneously satisfy the Bureau’s itemization
requirement and a substantially similar requirement under other applicable law with one
itemization avoids burdening debt collectors with the costs of creating redundant disclosures.
The Bureau determines that the itemization of the current amount of the debt should not
be more detailed (e.g., it should not include a detailed list of all payments). The itemization that
appears on the model validation notice has been validated through four rounds of consumer
testing and is effective, and the Bureau agrees with commenters who observed that a detailed
disclosure of, for example, all payments could be overwhelming and not logistically feasible.
For all of these reasons, the Bureau is finalizing proposed § 1006.34(c)(2)(ix),
renumbered as § 1006.34(c)(2)(viii), to provide that required validation information includes an
itemization of the current amount of the debt reflecting interest, fees, payments, and credits since
the itemization date. Final § 1006.34(c)(2)(viii) also provides that a debt collector may disclose
the itemization on a separate page provided in the same communication with a validation notice
if the debt collector includes on the validation notice, where the itemization would have
appeared, a statement referring to that separate page. The Bureau is finalizing comment
34(c)(2)(ix)—1 with revisions and renumbered as comment 34(c)(2)(viii)-1 and is adding
comments 34(c)(2)(viii)-2 through —4 to clarify various aspects of final § 1006.34(c)(2)(viii), as
discussed above. The Bureau is finalizing § 1006.34(c)(2)(viii) and its related commentary
pursuant to its authority to interpret FDCPA section 809(a), as well as its authority under Dodd-

Frank Actsection 1032(a).
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34(c)(2)(ix)

FDCPA section 809(a)(1) requires debt collectors to disclose to consumers the amount of
the debt. Proposed § 1006.34(¢c)(2)(x) provided that the current amount of the debt is required
validation information.?*! Proposed comment 34(c)(2)(x)—1 explained that, for residential
mortgage debt subject to Regulation Z, 12 CFR 1026.41, a debt collector could comply with
§ 1006.34(c)(2)(x) by including in the validation notice the total balance of the outstanding
mortgage, including principal, interest, fees, and other charges.

Some commenters raised concerns about how proposed § 1006.34(c)(2)(x) would
disclose the current amount of the debt. Industry and industry trade group commenters stated
that, if interest and fees are increasing, the current amount of the debt that appears on a
validation notice may no longer be accurate by the time the consumer receives the notice. Some
commenters stated that some State laws and court decisions require debt collectors to disclose if
the current amount of the debt may change dueto interest and fees.?*2 To address these
concerns, industry and industry trade group commenters suggested that the Bureau should either
develop a stand-alone increasing-interest-and-fee disclosure or structure § 1006.34(c)(2)(x) to
permit debt collectors to disclose that the itemized current amount of the debt may increase or

decrease.?43

1 84 FR 23274,23342,23415 (May 21,2019).

22 See Avilav. Riexinger & Assocs., LLC,817 F.3d 72,76 (2d Cir.2016) (holding that 15 U.S.C. 1692e requires
debt collectors to disclose if the amountof a debtmay increase due to interest and fees).

3 A trade group commenter recommended the following dynamic balance disclosure: “As of the date of this letter,
the balance due onthe account is <current>. Because interest, fees, and/or other charges may change the total owed
from day today, the amount due on the day youpay may be greater. If youpaythe amountshownabove, an
adjustment may be necessary a fter we receive your payment, in which eventyoumay be informed ofany other
amount due.”
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An industry trade group stated that disclosing the current amount of the debt as proposed
would present challenges for some reverse mortgage debt because that amount might differ from
the amount disclosed in monthly statements.2** The commenter recommended that, to avoid
potential confusion in the context of reverse mortgage debt, a debt collector should be permitted
to provide the last monthly account statement in lieu of disclosing the current amount of the debt.

A group of consumer advocates recommended that, for residential mortgage debt, the
Bureau should require debt collectors to disclose the current amount of the total unpaid balance
owed as well as the arrearage owed. According to this commenter, the arrearage owed is
important information because, in many jurisdictions, homeowners in default can pay the
arrearage to stop a foreclosure and reinstate a mortgage.

After considering these comments, the Bureau is finalizing § 1006.34(c)(2)(x) as
proposed but renumbered as § 1006.34(c)(2)(ix). In addition, the Bureau is finalizing comment
34(c)(2)(x)—1 as proposed and is adopting new comment 34(c)(2)(ix)-2 to clarify how a debt
collector who combines multiple debts on a single validation notice complies with
§ 1006.34(c)(2)(ix).

With respect to interest and fee accrual when disclosing the current amount of the debt,
the Bureau declines to incorporate an increasing-interest-or-fee disclosure or to structure the
current amount of the debt as a dynamic balance in § 1006.34(c)(2)(ix). The Bureau notes,
however, that comment 34(c)(2)(ix)—1 (proposed as comment 34(c)(2)(x)—1) clarifies that the
current amount of the debt is the amount of the debt as of the date that the validation information

is provided. Therefore, a debt collector satisfies the requirementin § 1006.34(¢)(2)(ix) without

24 The Bureau understands that, for some reverse mortgages, including Home Equity Conversion Mortgages insured
by the FHA, when the reverse mortgage is due and payable, the amountdue from theborrower maynot be the
amount of outstanding debtbecause these reverse mortgages are non-recourse loans and a borrower will never owe
more thana portionof theappraised value ofthehome. See24 CFR206.125.
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providing a dynamic balance or increasing-interest-or-fee disclosure. Additionally, as discussed
in the section-by-section analysis of § 1006.34(d)(3)(iv), the final rule affirmatively permits debt
collectors to include along with the required validation information other disclosures specifically
required by applicable law. As such, debt collectors may include a disclosure pursuant to a
judicial decision or order that the current amount of the debt may increase or vary due to interest,
fees, or other charges. This modification addresses the challenges debt collectors face related to
interest and fee accrual in disclosing the current amount of the debt.

The Bureau declines to permit debt collectors collecting reverse mortgage debt to include
a last monthly account statement in place of disclosing the current amount of the debt. Unlike
the special rule for certain residential mortgage debt discussed in the section-by-section analysis
of § 1006.34(c)(5), reverse mortgages are not generally subject to a separate disclosure
requirement, suchas 12 CFR 1026.41(b)’s periodic statement requirement, that is functionally
equivalent to, or as useful to consumers as, certain disclosures required by § 1006.34(c)(2).
Reverse mortgages generally are exempt from providing periodic statements under the Truth in
Lending Act (TILA)?% and its implementing Regulation Z.24¢ While reverse mortgages may be
subject to a monthly statement requirement that would require entities to disclose the “total
outstanding loan balance,” this regulatory requirement is not as prescriptive as the Bureau’s

periodic statement requirement for other residential mortgage debt.?4’ Thus, the Bureau

#515U.S.C. 1601 et seq.
26 See 12 CFR 1026.41(e)(1).

7 The regulation provides: “The mortgagee shall provide to theborrower a monthly statement regarding the activity
of the mortgage foreachmonth, as wellas forthe calendar year. The statement shall summarize the total principal
amount which has been paid to the borrower under the mortgage during that calendar year, the MIP paid to the
Commissioner and charged to the borrower, the totalamount of deferred interest added to the outstanding loan
balance, the total outstanding loanbalance, and the current principal limit. The mortgagee shallinclude an
accounting of allpayments for property charges. The statementshallbe provided to the borrower monthly untilthe
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determines that a last monthly statement for a reverse mortgage debt is not an adequate substitute
for § 1006.34(c)(2)(ix).

The Bureau declines to require debt collectors to separately disclose an arrearage owed
for residential mortgage debt. Because the Bureau did not propose this disclosure, it lacks the
benefit of public comment and concludes that additional information, including through public
comment, would be advisable before adopting any such interpretation. However, the Bureau
notes that a debt collector who utilizes the special rule for certain residential mortgage debt
described in § 1006.34(c)(5) to comply with § 1006.34(c)(2)(vi) through (viii) will provide a
periodic statement that may disclose such information.?*® Although a mortgage servicer is not
required to use the special rule for certain residential mortgage debt, a mortgage servicer who
does so and who otherwise uses the model validation notice or a substantially similar form
receives a safe harbor for compliance pursuant to § 1006.34(d)(2)(ii). The Bureau therefore
expects that, in many circumstances, a debt collector who is also a mortgage servicer that is
required to provide periodic statements under RegulationZ, 12 CFR 1026.41 will disclose
arrearage information.

Asnoted in the section-by-section analysis of § 1006.34(c)(2)(viii), industry commenters
requested further guidance about how to combine multiple debts on a single validation notice.
The Bureau is adopting new comment 34(c)(2)(ix)-2 to clarify that a debt collector who

combines multiple debts on a single validation notice complies with § 1006.34(¢c)(2)(ix) by

mortgage is paid in fullby the borrower. The mortgageeshall providethe borrower with a new payment plan every
time it recalculates monthly payments orthe paymentoption is changed. The statements shallbe in a format
acceptable to the Commissioner.” See24 CFR 206.203(a).

24812 CFR 1026.41(d)(8)(vi) requires a periodic statement toinclude, if the consumer is more than45 days
delinquent, thetotal payment amount needed to bring the account current.
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disclosing on the validation notice a single, cumulative figure that is the sum of the current
amount of all the debts.
Proposed Provision Not Finalized

As discussed in the section-by-section analysis of § 1006.26(c), in the February 2020
proposal, the Bureau proposed to require debt collectors collecting time-barred debt to include
time-barred debt and revival disclosures on the validation notice.?* Proposed
§ 1006.34(c)(2)(x1) provided that validation information included those disclosures, as
applicable, if the debt collector determined after a reasonable investigation that such disclosures
were required by § 1006.26(¢).2>° For the reasons discussed in the section-by-section analysis of
§ 1006.26(c), the Bureau is not finalizing the proposed time-barred debt disclosure requirements
and, accordingly, the Bureau is not finalizing proposed § 1006.34(c)(2)(x1). However, as
discussed in the section-by-section analysis of § 1006.34(d)(3)(iv)(B), any disclosures relating to
time-barred debt that are specifically required by applicable law or that provide safe harbors
under applicable law are optional disclosures that the final rule affirmatively permits debt
collectors to include on the validation notice.
34(c)(3) Information About Consumer Protections

The disclosures in FDCPA section 809(a) help consumers to determine if a particular
debt is theirs and to facilitate action in response to the receipt of validation information.
However, as the proposal stated, debt collectors typically disclose only the information that
FDCPA section 809(a) specifically references and provide the FDCPA section 809 information

using statutory language, rather than plain language that consumers can more easily

9 See 85 FR 12672 (Mar. 3,2020).
20 Jd. at12685,12696.
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comprehend.?3! To addressthese concerns, proposed § 1006.34(¢c)(3) provided that certain
information about a consumer’s rights with respect to debt collection is required validation
information. This information, which is discussed in the section-by-section analysis of

§ 1006.34(c)(3)(i) through (vi) below, included disclosures specifically referenced in FDCPA
section 809(a)(4) and (5), as well as additional disclosures intended to help consumers
understand their debt collection rights. 252

Commenters generally supported requiring debt collectors to disclose information about a
consumer’s rights with respect to debt collection. Federal government agency staffand a
consumer advocate commenter stated that proposed § 1006.34(¢)(3) would improve consumers’
understanding of their rights in debt collection. Some industry and industry trade group
commenters supported using plain language disclosures to explain consumer protections in debt
collection.

Some commenters recommended that the Bureau require additional disclosures about
consumers’ rights with respect to debt collection. Federal government agency staff, a group of
28 State Attorneys General, and a number of consumer advocate commenters recommended that
debt collectors be required to disclose the FDCPA section 805(¢) cease communication right. 233
A State regulatory agency recommended that the Bureau require debt collectors to disclose that a
consumer’s failure to act or to dispute a debt may have credit reporting implications. This

commenter also recommended that § 1006.34(c)(3) require debt collectors to disclose how

251 84 FR 23274,23342 (May21,2019).
252 See 15 U.S.C. 1692g(a)(@) and (5).

23 In the November 2020 Final Rule, the Bureau finalized § 1006.6(c)(1) to implement FDCPA section 805(c) and
to provide that, ““if a consumer notifies a debt collector in writing that the consumer refuses to pay a debt or that the
consumer wants thedebt collectorto cease further communication with the consumer, the debt collector must not
communicateor attempt to communicate further with the consumer with respectto suchdebt.” 85 FR 76734, 78889
(Nov.30,2020).
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consumers may obtain an annual credit report, which consumers are entitled to under the FCRA
and its implementing Regulation V.25

The Bureau determines, as discussed in the proposal, that consumers will benefit from
receiving additional information about their rights in debt collection and from plain language
disclosures rather than disclosures that parrot the FDCPA’s statutory text.2>> The Bureau
therefore is adopting § 1006.34(c)(3). Specifically, as discussed further in the section-by-section
analysis below, the Bureau is adopting § 1006.34(c)(3)(i) through (v) and its related commentary
with minor modifications, but is not finalizing proposed § 1006.34(c)(3)(vi), which addressed the
opt-out notice required by § 1006.6(¢e) for electronic communications or attempts to
communicate.

The Bureau declines to require additional disclosures about consumer protections in debt
collection, as some commenters suggested. In particular, the Bureau concludes that, although
consumers may benefit from understanding the rights the commenters discussed, those rights are
not sufficiently related to the purposes of FDCPA section 809—i.e., helping consumers to
determine if a debt is theirs and to facilitate action in response to the receipt of validation
information—to require debt collectors to include them as validation information.23¢ In addition,
as discussed in the section-by-section analysis of § 1006.34(¢c)(3)(iv), the final rule generally
requires debt collectors to include a statement that informs consumers that additional information

regarding consumer protections in debt collection is available on the Bureau’s website, with a

24 See 15U.S.C.1681j(a); 12 CFR1022.136.
25 84 FR 23274,23342(May21,2019).

¢ For example, when Congress established the cease communication right pursuant to FDCPA section 805(c),
Congress did not require its disclosure pursuantto FDCPA section 809. The Bureau concludes that was intentional.
Thus, the Bureau declines to include the cease communicationright as validation information that debtcollectors
must disclose.
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link to the information.?3” The Bureau’s website will disclose more information about consumer
protections in debt collection, including about the cease communication right.

The Bureau is finalizing § 1006.34(c)(3)(i) through (iii) and (v) pursuant to its authority
under FDCPA section 814(d) to prescribe rules with respect to the collection of debts by debt
collectors and, as described more fully below, its authority to implement and interpret FDCPA
section 809. The Bureaualso is finalizing § 1006.34(c)(3) pursuant to its authority under section
1032(a) of the Dodd-Frank Act, on the basis that a consumer’s rights are a feature of debt
collection.

34(c)(3)@)

FDCPA section 809(a)(4) requires debt collectors to disclose to consumers their right
under FDCPA section 809(b) to dispute the validity of the debt within 30 days after receipt of the
validation information (i.e., during the validation period).?*® If a consumer disputes a debt in
accordance with FDCPA section 809(b), a debt collector must cease collecting the debt until the
debt collector provides verification to the consumer; this is sometimes referred to as the
collections pause. FDCPA section 809(a)(4) doesnot expressly indicate that a debt collector
must disclose to consumers that a dispute triggers FDCPA section 809(b)’s collections pause, or
whether a debt collector must disclose the end date of the validation period.

The Bureau proposed § 1006.34(c)(3)(i) to provide that validation information includes a
statement that specifies the end date of the validation period and states that, if the consumer

notifies the debt collector in writing before the end of the validation period that the debt, or any

27 Section 1006.34(c)(3)(iv) requires debt collectors to include the disclosure if they arecollecting debt related to a
consumer financial product orservice, as definedin § 1006.2(f). Otherwise, debt collectors canoptionally include
the disclosure under § 1006.34(d)(3 )(viii).

258 See 15 U.S.C. 1692g(a)(4).
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portion of the debt, is disputed, the debt collector must cease collection of the debt until the debt
collector sends the consumer either the verification of the debt or a copy of a judgment.?>°

The Bureau received a variety of comments in response to proposed § 1006.34(c)(3)(i)’s
incorporation of the validation period end date.2%° On the one hand, an industry trade group and
a group of consumer advocate commenters supported the inclusion, asserting the validation
period end date would provide certainty to consumers about the timeframe within which to
exercise their verification rights.

However, other commenters opposed the inclusion because, if delivery of a validation
notice is delayed and the consumer receives the notice later than the debt collector presumed, the
validation period end date would be inaccurate. Commenters suggested this could pose legal risk
to debt collectors. To address this concern, an industry commenter recommended that the
Bureau modify proposed § 1006.34(c)(3)(i) to replace the validation period end date with a
generic statement that a consumer may request verification within 30 days after receiving the
validation notice.

Some commenters, including consumer advocate commenters and an industry trade
group, stated that disclosing the validation period end date might leave consumers with the false
impression that they could not raise concerns about a debt after the validation period expires. A
group of academic commenters argued that a study suggested that a significant number of

consumers believed that, if they did not dispute a debt during the validation period, they would

29 84 FR 23274,23343,23404 (May 21,2019).

260 The discussion under the “Model Validation Notice” heading in the section-by-section analysis of
§ 1006.34(d)(2) provides details abouthow the statementrequired by § 1006.34(c)(3)(i) is disclosed on the model
validationnotice.
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be unable to assert later that they did not owe the debt.26! Similarly, an industry commenter
stated that disclosing the validation period end date might dissuade consumers from making
verification requests after that date even though debt collectors sometimes honor such requests.
To address this potential misunderstanding, some commenters recommended that the final rule
require debt collectors to inform consumers that they canraise concerns about a debt after the
validation period end date.

Commenters also addressed the Bureau’s proposal to require debt collectors to disclose
FDCPA section 809(b)’s collections pause. Federal government agency staff and a group of
consumer advocate commenters supported the collections pause disclosure. However, industry
commenters stated that the disclosure would be burdensome because it would encourage
consumers to dispute the debt for the purpose of delaying or avoiding debt collection. According
to an industry commenter, consumers do not need to be informed about FDCPA section 809(b)’s
collections pause because debt collectors are aware of it and observe it.

The Bureau determines that consumers will benefit from § 1006.34(c)(3)(i)’s disclosure
of the validation period end date. As discussed in the proposal, the validation period end date is
an integral feature of consumers’ dispute right. Among other things, the validation period end
date will provide certainty to consumers about the timeframe provided by the FDCPA to exercise
their verification rights.

The Bureau disagrees that a validation period end date that is inaccurate because a
validation notice was delayed will present significant legal risk to debt collectors. Final

§ 1006.34(b)(5) and comment 34(b)(5)—1 provide that, for purposes of determining the end of the

261 Jeff Sovern & Kate Walton, Are Validation Notices Valid? An Empirical Evaluation of Consumer Understanding
of Debt Collection Validation Notices,70 SMUL.Rev. 63,128 (2017) (“Our study indicated that morethana third

of the respondents believed thatif they failed to meetthe thirty-day deadline, they would either have to paya debt
they did not owe orwould not be able to arguein court that they didn’t owe the debt.”).
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validation period, a debt collector who provides the validation information in writing or
electronically may assume that a consumer receives the validation information on any date that is
at least five business days after the debt collector providesit. If a debt collector calculates the
validation period end date in accordance with this presumption, the debt collector will not violate
the FDCPA or its implementing Regulation F, even if, as final comment 34(b)(5)-1 clarifies, the
consumer receives the validation notice later than the debt collector assumed. Further, the
Bureau determines that a generic statement that a consumer may request verification within 30
days after receiving the validation notice is not an adequate substitute for disclosing the
validation period end date. Such a generic statement could leave many consumers unsure about
when the validation period ends. For example, consumers might receive a validation notice in
the mail but not open it immediately, or they might open it and return to it later without keeping
track of how much time has passed. In these and similar scenarios, consumers would not be able
to determine the validation period end date.

Regarding commenters’ suggestion that the Bureau require debt collectors to inform
consumers that they can raise concerns about a debt after the validation period end date, the
Bureau concludes that it is not necessary to require such a disclosure. FDCPA section 809(a)
requires specific consumer disclosures, including statements about the consumer’s rights within
30 days of receipt of the notice, but does not require any additional statement addressing
consumer actions after the expiration of that period. The Bureau determines that a specific end
date will not increase consumer confusion more than general language such as “within 30 days.”

The Bureau’s testing shows that, while some confusion does occur, about 40 percent of
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participants said they could still dispute the debt after the validation period end date.262 Ofthe
remaining 60 percent of participants, about 40 percent were unclear what would happen if they
wrote to dispute the debt, and only about 20 percent specifically said that they could not write to
dispute the debt.2%> When asked whether the debt collector would be required to send
information saying they owe the debt if they wrote to dispute after the validation period end date,
a small majority of consumers assumed that the debt collector would be required to do so.264
Thus, although consumers may not be certain of the effect of writing to dispute the debt after the
validation period end date, the Bureau’s testing indicates that a sizeable majority of consumers
would not be inhibited about raising general concerns about the debt after the validation notice
end date. As discussed above, the final rule’s enhanced and plain-language disclosures should
improve overall consumer understanding and empower consumers to respond, should they
choose, to debt collectors. The Bureau therefore declines to require as part of the validation
information an explicit statement informing consumers that they may continue to raise concerns
about the debt after the validation period end date.

The Bureau also determines that § 1006.34(c)(3)(i) should not omit the collections pause
disclosure. As the proposal noted, consumer testing indicates that knowing about the collections
pause was important to consumers and would encourage them to exercise their dispute right if
they questioned a debt’s validity.265 Debt collectors have not provided evidence to support the

premise that a significant number of consumers exercise their FDCPA section 809 verification

62 See November 2020 Qualitative Testing Report, supra note34,at13. Similarly, the Bureau’s prior testing
suggested that“[o]verall, participants’ comments suggest that they understood the difference between writing before
the specified date [and] writing after thatdate.” FMG Usability Report, supranote 28,at 56.

263 Id.
24 Id. at13-14.
26 FMG Cognitive Report, supra note27,at30; see also FMG Summary Report, supranote 29, at 25.
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rights solely to evade or delay paying debts that they owe. Absent such evidence, the Bureau
declines to conclude that consumers will exercise their rights for such purposes. Further,
regardless of whether debt collectors are aware of and comply with FDCPA section 809(b)’s
collections pause requirement, the Bureau concludes that consumers will benefit from this
disclosure because it will provide them with more complete information about the actions that
debt collectors must take if consumers notify them that the debt is disputed.

For all of these reasons, the Bureau is finalizing § 1006.34(c)(3)(i) as proposed, with
minor wording changes to clarify the content of the required disclosure, including by specifying
that the consumer must notify the debt collector in writing “on or before” the end of the
validation period, as opposed to “before” the end of the validation period, as proposed.26¢
34(c)(3)(it)

FDCPA section 809(a)(5) requires debt collectors to disclose to consumers their right
under FDCPA section 809(b) to request, within 30 days after receipt of the validation
information, the name and address of the original creditor, if different from the current
creditor.267” FDCPA section 809(a)(5) does not expressly indicate that a debt collector must
disclose to consumers that an original-creditor information request invokes FDCPA section
809(b)’s collections pause, or whether a debt collector must disclose the end date of the
validation period. The Bureau proposed § 1006.34(c)(3)(ii) to provide that validation
information includes a statement that specifies the end date of the validation period and states
that, if the consumer requests in writing before the end of the validation period the name and

address of the original creditor, the debt collector must cease collection of the debt until the debt

2% The model validation notice uses the term “by” instead of “on or before” for plain language purposes.
27 See 15 U.S.C. 1692g(a)(5).
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collector sends the consumer the name and address of the original creditor, if different from the
current creditor. 268

Some industry and industry trade group commenters recommended that the Bureau not
finalize proposed § 1006.34(c)(3)(i1).2®° Some commenters stated that the validation information
need not include a statement informing consumers of their right to request original-creditor
information because, under the Bureau’s rule, the validation information will include the creditor
as of the itemization date and, according to the commenters, that creditor and the original
creditor often will be the same. Relatedly, some commenters suggested that, because the
validation information will include the names of the itemization-date creditor and the current
creditor, debt collectors should be permitted to omit the statement informing consumers of their
right to request original-creditor information if the original creditor is the same as either of those
creditors. 270

Some commenters recommended that the Bureau modify proposed § 1006.34(c)(3)(ii) to
omit the validation period end date and the collections pause disclosures. These comments were
substantially similar to comments discussed in the section-by-section analysis of
§ 1006.34(c)(3)(1).

After considering the feedback, the Bureau has determined to finalize § 1006.34(c)(3)(i1).
FDCPA section 809(a)(5) expressly requires debt collectors to include in the validation

information a statement that, upon the consumer’s written request within 30 days after receipt of

268 84 FR 23274,23343,23404 (May 21,2019).

269 See the “Model Validation Notice” discussionin the section-by-sectionanalysis of § 1006.34(d)(2) for additional
detailsabout how the statement required by § 1006.34(c)(3)(ii) is disclosed on the model validation notice.

270 As an alternative to complying with § 1006.34(c)(3)(ii), an industry trade group commenter recommended that
debt collectors be permitted to proactively disclose the original-creditor informationthata consumer would receive
in response to an FDCPA section 809(b) request. This commentis addressed in the section-by-sectionanalysis of
§1006.38.
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the validation information, the debt collector will provide the consumer with the name and
address of the original creditor, if different from the current creditor. The Bureau proposed
§ 1006.34(c)(3)(i1) to implement that requirement and to clarify the content of the disclosures for
debt collectors. The Bureau did not propose an exception to this disclosure requirement if the
original creditor and the current creditor are the same and therefore doesnot have information
regarding the costs or benefits of finalizing such an exception. To the extent that commenters
were concerned about the burden of responding to original-creditor information requests when
the original creditor and the current creditor are the same, the Bureau is finalizing a special rule
for that scenario in § 1006.38(c)(2).2’! For these reasons, the Bureau is finalizing
§ 1006.34(c)(3)(ii) as proposed, with minor wording changes to clarify the content of the
required disclosure, including by specifying that the consumer must notify the debt collector in
writing “on or before” the end date of the validation period, as opposed to “before” the end of the
validation period, as proposed.272

The Bureau declines to omit the validation period end date and the collections pause
disclosures from § 1006.34(c)(3)(ii) for the same reasons discussed in the section-by-section
analysis of § 1006.34(c)(3)(i).
34(c)(3)(iii)

FDCPA section 809(a)(3) requires a debt collector to disclose to a consumer that, unless
the consumer disputes the validity of the debt within 30 days of receipt of the validation
information, the debt collector will assume the debt to be valid.?’”3 The Bureau proposed

§ 1006.34(c)(3)(ii1) to provide that validation information includes a statement that specifies the

271 See the section-by-section analysis of § 1006.38(c)(2).
2”2 The model validation notice uses the term “by” instead of “on or before” for plain language purposes.
3 15U.8.C. 1692g(a)(3).
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end date of the validation period and states that, unless the consumer contacts the debt collector
to dispute the validity of the debt, or any portion of the debt, before the end of the validation
period, the debt collector will assume that the debt is valid. 27

At the time of the proposal, courts in various jurisdictions had reached different
conclusions about whether FDCPA section 809(a)(3) requires debt collectors to recognize oral
disputes about the validity of a debt.?”> These differing decisions principally arose from the fact
that, whereas FDCPA section 809(a)(4) and (5) explicitly state that a consumer must notify a
debt collector in writing, FDCPA section 809(a)(3) does not refer to a writing requirement. In
the absence of an express writing requirement in FDCPA section 809(a)(3), the majority of
circuit courts that considered the issue had determined that a consumer’s oral dispute triggers
certain FDCPA protections, including, for example, FDCPA section 810’s payment application
requirement.?’¢ Consistent with this majority position, and pursuant to its authority to implement
and interpret FDCPA section 809(a)(3) as well as its authority under Dodd-Frank Act section

1032(a), the Bureau proposed to interpret FDCPA section 809(a)(3) to allow oral disputes. 277

71 84 FR 23274,23343-44,23404 (May21,2019).

215 Compare Clarkv. Absolute Collection Serv., Inc.,741 F.3d 487,490 (4th Cir. 2014) (per curiam) (holding that
oraldisputes trigger certain FDCPA protections, includingunder FDCPA section 809(a)(3)), Hooks v. Forman,
Holt, Eliades & Ravin, LLC,717F.3d282,286(2d Cir.2013) (same), and Camachov. Bridgeport Fin. Inc.,430
F.3d 1078, 1082 (9th Cir.2005) (same), with Grazianov. Harrison,950F.2d 107,112 (3d Cir. 1991) (“[A] dispute,
to be effective, mustbe in writing.”).

27 FDCPA section 810is implemented by § 1006.30(c). See 85 FR 76734,76843 (Nov.30,2020); see also
Camacho,430F.3d at 1081-82 (holding that oral disputes trigger certain FDCPA protections, includingunder
FDCPA sections 807(8)and 810).

71 Afterthe proposal was published, the circuit split was resolved. In Riccio v. Sentry Credit, Inc.,the Third Circuit
sittingen banc overruledits prior decision and determined that FDCPA section 809(a)(3) does not require a dispute
to be in writing. Ricciov. Sentry Credit, Inc.,954F.3d 582,594 (3d Cir.2020) (en banc) (“In short, we conclude
that debt collectionnotices sent under § 1692gneed not require thatdisputes be expressed in writing. In doingso,
we overrule Graziano’s contrary holding.”).
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Industry commenters, industry trade group commenters, and a group of academic
commenters supported the Bureau’s proposed interpretation that FDCPA section 809(a)(3)
permits consumers to dispute the validity of a debt orally or in writing.

Several industry and industry trade group commenters expressed concerns about how
proposed § 1006.34(c)(3)(iii) was disclosed on the proposed model validation notice, perceiving
a tension between the regulatory text and the proposed model notice text. Specifically, whereas
the proposed model validation notice stated that a consumer may “call or write” to dispute all or
part of the debt, proposed § 1006.34(c)(3)(iii) did not specify the manner in which a consumer
must contact the debt collector and instead used the general term “contact.”

As proposed, the Bureau determines that FDCPA section 809(a)(3) permits both oral and
written disputes. The Bureau agrees with every circuit court that has addressed this issue and
interprets the absence of a reference to a writing requirement in FDCPA section 809(a)(3) to
mean that a writing is notrequired. Further, commenters overall supported this interpretation.

The Bureau declines to modify how § 1006.34(c)(3)(iii) is phrased on the model
validation notice. The Bureau developed the phrase “call or write” for comprehension purposes.
The model notice’s language is intended to be plain language and consumer-friendly and was
validated through multiple rounds of qualitative and quantitative consumer testing. 278
Regulatory text and the model notice language reflecting that regulatory text need not be
identical in every case. For instance, if consumers may not understand a requirement as
described in regulatory text, it is appropriate to express that requirement in plain language in

consumer disclosures.27°

278 Seepart I11.C.

27 See the “Model Validation Notice” discussion in the section-by-section analysis of § 1006.34(d)(2) foradditional
details about how the statement required by § 1006.34(c)(3)(iii) is disclosed on the model validationnotice.
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For these reasons, the Bureau is finalizing § 1006.34(c)(3)(iii) as proposed, with minor
wording changes to clarify the content of the required disclosure, including by specifying that the
consumer must notify the debt collector in writing “on or before” the end of the validation
period, rather than “before” the end of the validation period, as proposed.28°
34(c)(3)(iv)

Dodd-Frank Actsection 1032(a) permits the Bureau to prescribe rules to ensure that the
features of any consumer financial product or service, both initially and over the term of the
product or service, are fully, accurately, and effectively disclosed to consumers in a manner that
permits consumers to understand the costs, benefits, and risks associated with the product or
service, in light of the facts and circumstances. To enhance consumer understanding of
protections available during the debt collection process, and pursuant to its authority under
Dodd-Frank Actsection 1032(a), the Bureau proposed § 1006.34(c)(3)(iv) to provide that, ifa
debt collector is collecting a consumer financial product or service debt, as defined in
§ 1006.2(f), then validation information includes a statement that informs the consumer that
additional information regarding consumer rights in debt collection is available on the Bureau’s
website at https.//www.consumerfinance.gov.

Commenters generally agreed that consumers would benefit from information about
additional protections available to consumers experiencing debt collection. However,
commenters disagreed about the best way to provide that information.

A large number of consumer advocate and academic commenters recommended that,
rather than a statement that additional information is available on the Bureau’s website, the

Bureau should require debt collectors to provide consumers, along with the validation notice, a

% The model validation notice uses the term “by” instead of “on or before” for plain language purposes.
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reference document describing consumer protections in debt collection, similar to the document
that the Bureau developed prior to the SBREFA process.?8! Commenters stated that a reference
document would be more useful to consumers than a statement appearing on a validation notice.
Further, some such commenters stated that proposed § 1006.34(c)(3)(iv) would not help
consumers without internet access who are unable to visit the Bureau’s website.

Consumer advocate commenters and a group of academics also stated that, if the Bureau
does not require a reference document, the Bureau should revise proposed § 1006.34(¢c)(3)(iv) to
require debt collectors to include a web address that directs consumers to a Bureau page
dedicated to consumer protections in debt collection, instead of to the Bureau’s general website
landing page.?8? Other commenters stated that requiring consumers to click on a hyperlink if the
validation notice is delivered electronically would create procedural hurdles that reduce
consumer follow through and would pose security risks to consumers.

At least one industry trade group commenter disagreed and supported proposed
§ 1006.34(c)(3)(iv) on the grounds that including a reference document with the validation notice
would overwhelm consumers.

For the reasons discussed below, the Bureau is finalizing § 1006.34(c)(3)(iv) as proposed
with a revision in response to feedback.

The Bureau declines to require debt collectors to provide consumers a reference

document describing consumer protections in debt collection. Because the Bureau did not

28! For additional detail about information that the Bureau considered including in the reference document, see
appendix G of the Small Business Review Panel Outline, supranote 39.

82 Also, in response to proposed § 1006.34(d)(4)(ii), a consumer advocate commenter recommended thatthe Bureau
permit debtcollectors to embed a hyperlink that directs consumers to the Bureau’s website address described in
proposed § 1006.34(c)(3)(iv). Asdiscussed in the section-by-section analysis of § 1006.34(d)(4)(ii), the Bureau is
adopting this recommendation to permit debtcollectors to include a hyperlink without losing the safeharborin

§ 1006.34(d)(2).
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propose such a requirement, the Bureau did not receive robust feedback in response to the
proposal about what such a required form should look like and how a requirement to provide it
might operate. Further, the Bureau expects that most consumers will receive the disclosure
referring to the Bureau’s website and will be able to access the website; most consumers use the
internet and have experience navigating to websites. 283

The Bureau determines that consumers would benefit from being directed to a page
dedicated to consumer protections in debt collection instead of the Bureau’s website landing
page. Accordingly, the Bureau is modifying § 1006.34(c)(3)(iv) to specifically reference the
webpage www.cfpb.gov/debt-collection instead of the Bureau’s general landing page. The
Bureau is also making a conforming change to how the statement described in
§ 1006.34(c)(3)(iv) is disclosed on the model validation notice.

The Bureau determines that consumers will not face significant security risks when
accessing the Bureau’s website. The vast majority of validation notices today are delivered by
mail, so an active hyperlink is not possible. In the case of electronic communications, the
Bureau recognizes that active hyperlinks can present security concerns to consumers, including,
among other things, phishing risks.?% But the Bureau is not requiring debt collectors to include
an active hyperlink to the Bureau’s website in validation notices. In other words, even if the
validation information is provided electronically, § 1006.34(c)(3)(iv) only requires that the text
“www.cfpb.gov/debt-collection” be displayed in the information. As discussed in the section-by-

section analysis of § 1006.34(d)(4)(ii), a debt collector is permitted, but not required, to include

8 For example, a Pew Research Center studyin 2019 found that90 percent of U.S. adults usethe internet. See Pew
Research Ctr., Internet/Broadband Fact Sheet, https://www.pewresearch.org/internet/fact-sheet/internet-
broadband/#who-uses-the-internet (lastvisited Dec. 1,2020).

2% See, e.g.,Fed. Trade Comm’n, How to Recognize and Avoid Phishing Scams (May 2019),
https://www.consumer.ftc.gov/articles/how-recognize-and-avoid-phishing-scams (last visited Dec. 1,2020).
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an active hyperlink to the Bureau’s website. This is because hyperlinks are a common feature of
electronic commercial communications. A validation notice that includes a hyperlink to the
Bureau’s website may be safe and convenient for a consumer. This would particularly be the
case if the debt collector had prior contact with the consumer and the consumer recognizes that
the validation notice was sent by a familiar source. If a consumer is unfamiliar with the debt
collector or otherwise has concerns about clicking on an active hyperlink, the consumer could
choose, rather than clicking on the hypertlink, to navigate independently to the Bureau’s website
to obtain more information about consumer protections in debt collection.

Accordingly, the Bureau is finalizing § 1006.34(c)(3)(iv) to provide that, if a debt
collector is collecting debt related to a consumer financial product or service as defined in
§ 1006.2(f), validation information includes a statement that informs the consumer that
additional information regarding consumer protections in debt collection is available on the
Bureau’s website at www.cfpb.gov/debt-collection.
34(c)(3)(v)

Proposed § 1006.34(c)(4) provided that validation information includes information that
a consumer can use to take certain actions, including disputing a debt or requesting original-
creditor information.28> As discussed in the section-by-section analysis of § 1006.34(c)(3)(i) and
(i1), FDCPA section 809(b) provides that consumers must notify a debt collector “in writing” to
dispute a debt or request original-creditor information. Under § 1006.38, this writing
requirement is satisfied if a consumer provides a dispute or request for original-creditor

information to the debt collector using a medium of electronic communication through which a

285 Proposed § 1006.34(c)(4) set forth required consumer-response information. Proposed § 1006.34(d)(3)(iii)(B)
and (vi)(B) set forth certain other consumer-response informationrelated to paymentrequests and requests for
Spanish-language validationnotices.
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debt collector accepts electronic communications from consumers, such as an email address or a
website portal. 280 Thus, debt collectors are required to give legal effect to consumer disputes or
requests for original-creditor information submitted electronically only if a debt collector
chooses to accept electronic communications from consumers. The Bureau proposed

§ 1006.34(c)(3)(v) to provide that validation information includes a statement explaining how a
consumer can take the actions described in proposed § 1006.34(c)(4) and (d)(3), as applicable,
electronically, if the debt collector sends a validation notice electronically.

Proposed comment 34(c)(3)(v)-1 explained that a debt collector may provide the
information described in § 1006.34(c)(3)(v) by including the statements, “We accept disputes
electronically,” using that phrase or a substantially similar phrase, followed by an email address
or website portal that a consumer can use to take the action described in § 1006.34(c)(4)(i), and
“We accept original-creditor information requests electronically,” using that phrase or a
substantially similar phrase, followed by an email address or website portal that a consumer can
use to take the action described in § 1006.34(c)(4)(ii).287 Proposed comment 34(c)(3)(v)-1 also
clarified that, if a debt collector accepts electronic communications from consumers through
more than one medium, such as by email and through a website portal, the debt collector is only
required to provide information regarding one of these media but may provide information about
additional media.

An industry commenter and an industry trade group commenter supported proposed
§ 1006.34(c)(3)(v) because it would inform consumers about alternative methods to contact debt

collectors and would increase the likelihood that consumers would engage with debt collectors.

28 See the section-by-section analysis of § 1006.38 and comment 38-1.

87 On the model validationnotice, this phrase appears as “We accept suchrequests electronically.” This wording
deviates from the regulatory textdueto space considerationsand the context of surrounding disclosures.
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However, another industry commenter objected to the proposal because, the commenter argued,
allowing consumers to exercise verification rights electronically would encourage consumers to
submit verification requests for the purpose of delaying or avoiding paying a debt.

The Bureau determines that requiring debt collectors who provide validation notices
electronically to include statements on the validation notice explaining how consumers can
dispute the debt or request original-creditor information electronically will benefit consumers by
facilitating their ability to exercise those verification rights electronically. The Bureau agrees
that such disclosures will increase the likelihood of engagement between consumers and debt
collectors but does not agree that they will encourage consumers to submit disputes or original-
creditor-information requests to delay or avoid paying the debt. As discussed in the section-by-
section analysis of § 1006.34(c)(3)(i), commenters have not provided evidence demonstrating
that a significant number of consumers exercise their verification rights with the principal
purpose of avoiding paying debts that they owe. Absent such evidence, the Bureau declinesto
conclude that consumers will exercise verification rights for this purpose.

Accordingly, the Bureau is finalizing § 1006.34(c)(3)(v) and its related commentary
largely as proposed, except that the final rule does not require debt collectors who provide
validation notices electronically to include statements stating how consumers can take the actions
described in § 1006.34(d)(3) (i.e., responding to a payment prompt (§ 1006.34(d)(3)(ii1)) or
requesting a Spanish-language translation (§ 1006.34(d)(3)(v1))) electronically.

The Bureau notes that § 1006.34(d)(3)(vi)(A) affirmatively permits a debt collector to
include supplemental information in Spanish specifying how a consumer may request a Spanish-
language validation notice, and such information could include how the consumer may do so

electronically. In addition, as discussed at the outset of the section-by-section analysis of
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§ 1006.34, the Bureau is not finalizing the proposed requirement that all validation notices must
be substantially similar to the model validation notice in order to avoid violating the rule.
Therefore, under the final rule, a debt collector who chooses to include either or both of the
optional payment disclosures in § 1006.34(d)(3)(iii) is not prohibited by Regulation F from
including a statement about how the consumer can make a payment electronically (although
including such a statement will take the debt collector out of the safe harbor in § 1006.34(d)(2)).
The Bureau is finalizing § 1006.34(c)(3)(v) pursuant to its authority to interpret FDCPA section
809(a) and (b), as well as its authority under Dodd-Frank Act section 1032(a).

34(c)(3)(vi)

The Bureau proposed § 1006.34(c)(3)(vi) to provide that, for a validation notice delivered
in the body of an email pursuant to procedures set forth in the proposal, validation information
includes the opt-out statement required by § 1006.6(¢e).28¥ Proposed comment 34(c)(3)(vi)—1
clarified certain details, including that the requirement would not apply in the case of validation
notices delivered by hyperlink and that electronic delivery of a validation notice is not rendered
ineffective if a consumer opts out of future electronic communications pursuant to § 1006.6(e).

Although no commenters objected to proposed § 1006.34(c)(3)(vi), the Bureau is not
finalizing it. The Bureau has determined that it is not necessary to require debt collectors to
include the § 1006.6(e) opt-out instructions on validation notices sent electronically because

§ 1006.6(e) itself already requires those instructions in every electronic communication or

288 As finalized in the November 2020 Final Rule, § 1006.6(e) requires a debt collector who communicates or
attempts to communicate with a consumer electronically in connection with the collection ofa debtusinga specific
emailaddress, telephonenumber for textmessages, or other electronic-medium address to include in such
communicationorattempt to communicatea clear and conspicuous statement describing a reasonable and simple
method by which the consumer can opt out of further electronic communications or attempts to communicate by the
debt collector to thataddress ortelephone number. See 85 FR 76734,76890 (Nov.30,2020).
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communication attempt, which will includes every electronic communication transmitting a
validation notice. Thus, § 1006.34(c)(3)(vi) would be redundant.

A debt collector who sends a validation notice electronically may provide the § 1006.6(e)
disclosure in the electronic communication outside of the validation notice. A debt collector
who provides the model validation notice electronically will not lose the safe harbor described in
§ 1006.34(d)(2) by including the § 1006.6(¢e) disclosure in the electronic communication outside
the model notice. Accordingly, the Bureau determines that the § 1006.6(e) opt-out disclosure is
not necessary to include as validation information. Although the Bureau is not finalizing
proposed § 1006.34(c)(3)(vi), the Bureau reaffirms the clarification in proposed comment
34(c)(3)(vi)-1 that electronic delivery of a validation notice is not rendered ineffective merely
because a consumer opts out of future electronic communications pursuant to the instructions in
§ 1006.6(e).

34(c)(4) Consumer-Response Information

FDCPA section 809(b) contains certain requirements that a debt collector must satisfy if
a consumer exercises the consumer’sright to dispute the validity of the debt or request the name
and address of the original creditor. If a consumer disputes a debt in writing within 30 days of
receiving the validation information, a debt collector must stop collection of the debt until the
debt collector obtains verification of the debt or a copy of a judgment against the consumer and
mails it to the consumer. Similarly, if a consumer requests the name and address of the original
creditor in writing within 30 days of receiving the validation information, FDCPA section 809(b)
requires the debt collector to cease collection of the debt until the debt collector obtains and
mails such information to the consumer. FDCPA section 809(b) also prohibits a debt collector,

during the 30-day period consumers have to dispute a debt or request information about the
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original creditor, from engaging in collection activities and communications that overshadow, or
are inconsistent with, the disclosure of the right to dispute the debt or request original-creditor
information, which the Bureau collectively refers to as “verification rights.”

The Bureau proposed § 1006.34(c)(4) to require a consumer-response information section
to help consumers exercise their FDCPA section 809(b) verification rights.?%° Specifically,
proposed § 1006.34(c)(4) provided that required validation information includes certain
consumer-response information situated next to prompts that consumers could use to indicate
that they want to take action or make a request. The proposed information, which is discussed in
the section-by-section analysis of § 1006.34(c)(4)(i) through (iii), included statements describing
certain actions that a consumer could take, including submitting a dispute, identifying the reason
for the dispute, providing additional detail about the dispute, and requesting original-creditor
information.?*® Proposed § 1006.34(c)(4) provided that the consumer-response information
section must be segregated from the validation information described in § 1006.34(c)(1) through
(3) and from any optional information included pursuant to proposed § 1006.34(d)(3)(1), (ii),
(iv), or (v) and, if the validation information is provided in writing or electronically, located at
the bottom of the notice and under the headings, “How do you want to respond?” and “Check all
thatapply:”. Asshown on the proposed model validation notice, the consumer-response
information section appeared as a tear-off portion of the form. Proposed comment 34(c)(4)—1

clarified that, if the validation information is provided in writing or electronically, a prompt

%9 84 FR 23275,23404 (May21,2019).

20 As discussed in the section-by-section analysis of § 1006.34(d)(3), proposed § 1006.34(d)(3)(iii)(B) and (vi)(B)
provided thata debt collectoralso could include a payment disclosure and Spanish-language validation notice
request disclosure as consumer-response information.
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described in § 1006.34(c)(4) may be formatted as a checkbox, as shown on the model validation
notice.

A group of academic commenters expressed general support for proposed
§ 1006.34(c)(4). However, some industry commenters objected to the proposed consumer-
response information section. According to a depository institution, the proposed consumer-
response information formatted as a tear-off is an obsolete approach because physical mail is
increasingly less relevant as consumers prefer electronic communications. An industry
commenter stated that the proposed consumer-response information section would encourage
consumers to communicate through mail, which is more expensive and time-intensive than other
communication methods, such as email.

Several commenters raised concerns about proposed § 1006.34(c)(4)’s use of the heading
“How do you want to respond?” A group of State Attorneys General and at least one industry
commenter stated that consumers may incorrectly infer from this phrase that they must use the
consumer-response information section to respond to a debt collector. Some commenters
suggested that this phrase created the false impression that consumers must engage with the debt
collector, even if they prefer notto. To address this concern, consumer advocate commenters
and a group of State Attorneys General recommended that the consumer-response information
section include “Do Nothing” as a response option.

Some industry trade group commenters objected to proposed § 1006.34(c)(4) being
formatted for use with a return envelope. According to these commenters, some debt collectors
do notinclude return envelopes with validation notices and instituting such a practice would

entail significant costs. However, a consumer group commenter disagreed and stated that the
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Bureau should require debt collectors to include a return envelope with prepaid postage to
facilitate use of the proposed consumer-response information section.

After considering comments, the Bureau is adopting § 1006.34(c)(4) with minor wording
changes to conformto changes in § 1006.34(d).

The Bureau acknowledges that electronic communications are increasingly prevalent in
society at large; however, most debt collectors do not presently communicate with consumers
electronically, particularly to provide validation notices.2°! Further, many consumers still prefer
to communicate with debt collectors via mail instead of email or other electronic media. 2?2
Given communication practices in the debt collection industry and consumer preferences, the
Bureau determines that formatting the model validation notice consumer-response information
section as a tear-off so that a consumer can return that portion of the form by mail if the
consumer so chooses will benefit both debt collectors and consumers. Thus, if debt collectors
optnot to format the consumer-response information section as a tear-off, the § 1006.34(d)(2)
safe harbor will not apply to their validation notices.

The Bureau concludes that the heading “How do you want to respond?” likely will not
lead consumers to believe that they must respond to the debt collector or use the consumer-
response information section to do so. Consumer testing indicated that consumers paid relatively

little attention to this heading.23 Further, consumers generally grasped the consequences of not

1 See 85 FR 76734,76852 (Nov. 30,2020).

22 Accordingto the CFPB Debt Collection Consumer Survey, 7 1 percentof consumers preferred to be contacted by
a debt collector by mail. Only 12 percent of consumers preferred email. Bureau of Consumer Fin. Prot., Consumer
Experiencewith Debt Collection: Findings from CFPB’s Survey of Consumer Views on Debt,at29-30 (Jan. 12,
2017), http://files.consumerfinance.gov/f/documents/201 701 _cfpb_Debt-Collection-Survey-Report.pdf (CFPB Debt
Collection Consumer Survey).

2% “The “You Have Rights’ and ‘How do you wantto respond to this notice?” sections had a comparatively low
number of fixations (i.e., a testing participant’s eyes restingon a piece of information) compared to other parts of the
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responding to a validation notice.?** These findings suggest that the heading will not induce
otherwise unwilling consumers to engage with debt collectors. This conclusion is bolstered by
findings from the Bureau’s most recent qualitative consumer testing. The Bureau’s consumer
testing suggests that consumers understand that they have the option of not engaging with a debt
collector in response to a validation notice.??> This testing also indicates that consumers
understand that, if they choose to communicate with a debt collector, they donot have to use the
consumer-response information section to do so0.2°¢ The Bureau therefore determines that it is
unnecessary to include a “Do Nothing” response option, as some commenters suggested.

The consumer-response information section should be formatted for use with a return
envelope. The fact that the consumer-response information established by § 1006.34(c)(4) is
formatted on the model validation notice for use with a return envelope does not require debt
collectors to include return envelopes with validation notices, even if they use the model notice.

Accordingly, the Bureau is finalizing § 1006.34(c)(4) with minor wording changes
to conform to changes in § 1006.34(d). The Bureau also is finalizing § 1006.34(c)(4)(i1) through
(ii1) and their related commentary with certain modifications that are discussed in the section-by-

section analysis below.

notice. These two sections were often discussed during the interview as being important so the fewer number of
fixations suggests thatthis information might have been easy toread and comprehend. Participants also commented
that these sections onlyneeded to be scanned, further suggesting that fewer fixations on this section might have been
due to ease of processing the informationrather thana disinterestin the information. See FMG Usability Report,
supranote28,at7.

2% Seeid. at 83-84.

25 When asked about whether they were legally required respond to the model validation notice, approximately
90 percent of participants reported thatthey were not. See November 2020 Qualitative Testing Report, supranote
34,atl1.

2% During testing, participants generally understood that they could dispute the debt by telephone, electronically, or
writing with or without the “tear-off.” Seeid.atl15.
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The Bureau is finalizing § 1006.34(c)(4) pursuant to its authority under FDCPA section
814(d) to prescribe rules with respect to the collection of debts by debt collectors and, as
described more fully below, its authority to implement and interpret FDCPA section 809. The
Bureau is also finalizing § 1006.34(c)(4) pursuant to its authority under section 1032(a) of the
Dodd-Frank Act, on the basis that the information in § 1006.34(c)(4)(1) through (iii) informs
consumers how to exercise their rights under FDCPA section 809(b) and therefore is a feature of
debt collection. Requiring disclosure of consumer-response information will help to ensure that
the features of debt collection are fully, accurately, and effectively disclosed to consumers, such
that consumers may better understand the costs, benefits and risks associated with debt
collection.
34(c)(4)(i) Dispute Prompts

FDCPA section 809(a)(4) requires a debt collector to disclose to consumers their right
under FDCPA section 809(b) to dispute the validity of the debt within 30 days after receipt of the
validation notice.?” Proposed § 1006.34(c)(4)(i) provided that consumer-response information
includes statements, situated next to prompts, that the consumer can use to dispute the validity of
a debt and to specify a reason for that dispute.2”8 Proposed § 1006.34(c)(4)(i), which was
designed to work in tandem with § 1006.34(c)(3)(1),2*° provided that consumer-response
information includes the following four statements, listed in the following order, using the

following phrasing or substantially similar phrasing, each next to a prompt: “I want to dispute the

27 15U.8.C. 1692g(a)(4).
298 84 FR 23274,23404-05 (May21,2019).

29 As finalized, § 1006.34(c)(3)(i) provides that validation information includes the date the debt collector will

considerthe end date of the validation periodand a statement that, if the consumer notifies the debtcollector in
writing on or before thatdatethatthe debt, orany portionof the debt, is disputed, the debt collector mustcease
collection of thedebt, orthe disputed portion ofthe debt, untilthe debt collector sends the consumer eitherthe

verification ofthe debtora copyofa judgment.
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debt because I think:”; “This is not my debt.”; “The amount is wrong.”; and “Other: (please
describe on reverse or attach additional information).”

A group of academic commenters and some consumer advocate commenters supported
the dispute prompts described in proposed § 1006.34(c)(4)(i). The academic commenters stated
that the prompts would facilitate consumer disputes because consumers are accustomed to using
forms with prompts, such as drop-down menus in online transactions. According to these
commenters, the Bureau should facilitate consumer disputes given the low consumer literacy
levels in the United States—particularly among consumers with limited English proficiency
(LEP consumers)—and the FDCPA’s least-sophisticated-consumer standard.3% These
commenters stated that facilitating disputes will also benefit industry because consumer disputes
may lead to questionable or invalid debts being removed from the market.

Other commenters objected to proposed § 1006.34(c)(4)(i). Industry trade group
commenters stated that the proposed dispute prompts would increase dispute volume and,
consequently, debt collectors would incur additional costs responding to disputes. Industry
commenters stated that higher dispute volumes would overwhelm debt collectors, making it
difficult to identify and process valid disputes. Industry and industry trade group commenters
stated that the proposed dispute prompts would lead consumers to believe that they had to
dispute the debt, even if they recognized the debt as valid. Industry and industry trade groups

argued that streamlining the dispute process would encourage frivolous disputes. One industry

390 See, e.g., Rosenauv. Unifund Corp.,539F.3d 218,221 (3d Cir. 2008) (“We use the ‘leastsophisticated debtor’
standard in order to effectuate thebasic purpose ofthe FDCPA: to protectall consumers, the gullible as well as the
shrewd.”) (citations and some internal quotation marks omitted); Clomonv. Jackson, 988 F.2d 1314,1319 (2d Cir.
1993) (“To serve the purposes of the consumer-protection laws, courts have attempted to articulatea standard for
evaluating deceptiveness that does not rely on assumptions about the ‘average’ or ‘normal’ consumer. This effort is
grounded, quite sensibly, in the assumption that consumers of below-average sophistication or intelligence are
especially vulnerable to fraudulentschemes. The least-sophisticated-consumer standard protects these consumers in
a variety ofways.”).
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trade group stated that requiring a lawyer engaged in debt collection to include the proposed
dispute prompts on a validation notice would constitute providing legal advice to unrepresented
persons, which is a violation of attorney rules of professional conduct.

Industry and industry trade group commenters stated the proposed dispute prompts would
not solicit enough information for debt collectors to evaluate disputes. According to
commenters, the proposed dispute prompts are too general and would result in generic disputes
that would increase compliance costs, frustrate dispute investigation, undermine consumer
communication, and increase litigation risk. To address these concerns, commenters
recommended modifications to proposed § 1006.34(c)(4)(1). Some commenters suggested that
the validation notice provide additional space where a consumer could include additional dispute
detail, update contact information, or provide communication preferences. Other commenters
recommended replacing the proposed dispute prompts with narrative instructions that solicit
dispute detail and supporting documentation.

As discussed in the section-by-section analysis of § 1006.34(c)(2)(i), commenters stated
that some debt collectors receive payments and other correspondence, including disputes, at
separate addresses. Industry commenters stated that proposed § 1006.34(c)(4)(i) would
effectively combine a dispute form with a payment coupon. According to commenters, a
consumer’s dispute may not be processed in a timely fashion if a consumer returns a consumer-
response information form with a dispute to a dedicated payment address.

Several consumer advocate commenters recommended combining the proposed dispute
prompts into a single prompt. According to these commenters, a single dispute prompt would be
appropriate because the FDCPA does not require a consumer to specify a reason for a dispute

and a consumer may make unintentional admissions against their interest by providing details.
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Some commenters suggested additional dispute-related prompts. Consumer advocate
commenters recommended prompts for debts discharged in bankruptcy, debts resulting from
identity theft, and debts that were previously paid or settled. Industry commenters urged the
Bureau to add a general account inquiry prompt. According to one industry commenter,
consumers with an account inquiry may perceive that they have no alternative but to select a
dispute prompt if proposed § 1006.34(c)(4)(i) doesnot include a general account inquiry prompt.

An industry commenter asked for additional guidance about how the proposed dispute
prompts should be formatted when validation information is provided on a website.

Consistent with the rationale discussed in the proposal and for the following reasons, the
Bureau is adopting proposed § 1006.34(c)(4)(1).

The Bureau determines that § 1006.34(c)(4)(i) will help consumers exercise their FDCPA
section 809 dispute rights, in part because prompts are a common feature in written and
electronic communications and most consumers are familiar with the concept. The Bureau
determines that facilitating consumer disputes under FDCPA section 809 is beneficial,
particularly for less sophisticated consumers. Further, to the extent consumer disputes help
remove invalid debts from circulation, § 1006.34(c)(4)(i) will improve the efficiency of debt
markets.

It is also not clear that finalizing the dispute prompts will result in a significant increase
in consumer disputes compared to current dispute rates. Section 1006.34(c)(2) will require debt
collectors to disclose more information about the debt and will help consumers recognize debts
they owe. Thus, § 1006.34(c)(2) may reduce the number of disputes arising from lack of

consumer recognition.
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The Bureau disagrees that § 1006.34(c)(4)(1) will make it more difficult for debt
collectors to identify and process valid disputes. As noted above, § 1006.34(c)(2) should reduce
the number of disputes arising from lack of consumer recognition. Therefore, the disputes debt
collectors receive will be more likely to reflect problems with the underlying debt. Further,

§ 1006.34(c)(4)(1)’s dispute prompts—including § 1006.34(c)(4)(1)(D)’s free-form dispute
prompt—may help consumers articulate and provide more detailed information about the nature
of their disputes. Thus, debt collectors may better understand the nature of a consumer’s dispute
and be able to respond more efficiently than if consumers had provided generic disputes.

Further, dispute prompts likely will not lead consumers to believe that they must dispute
the debt. The Bureau’s consumer testing indicates that consumers who receive a validation
notice understand that they are not required to dispute a debt.3%! Further, the Bureau disagrees
that streamlining the dispute process will significantly increase the frequency of frivolous
disputes. As discussed in the section-by-section analysis of § 1006.34(c)(3)(i) and (v), debt
collectors have not provided evidence that supports the premise that a significant number of
consumers exercise their FDCPA section 809 verification rights solely to evade or avoid paying
debts that they owe. Absentsuchevidence, the Bureau declines to conclude that consumers will
dispute for such purposes.

The Bureau determines that requiring debt collectors who are attorneys to include dispute

prompts in the consumer-response information will not cause those debt collectors to violate the

)

3% During one round of testing, approximately 50 percent of participants stated that they would attempt to “confirm’
a debt in response to receivinga validationnotice. Participants stated thatthey would doso by, for example,
contactingeitherthe creditor orthe debt collector. Participants did notreport that they would disputesolely forthe
purposes of confirming the details of the debt. See November2020 Qualitative Testing Report, supranote 34, at 11.
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professional rule of conduct against providing legal advice to an unrepresented person.392 The
FDCPA requires all debt collectors, including debt collectors who are attorneys, to include in the
validation information statements relating to the consumer’s right to dispute the debt. The
dispute prompt merely provides consumers a simple way to exercise that right if the consumer so
chooses; it does not advise the consumer whether to do so. In addition, the commenter that
raised this concern cited no case law, legal interpretation, or comparable evidence to support the
proposition that including the dispute prompt will be problematic.

The Bureau is not modifying § 1006.34(c)(4)(i) to provide additional space for
consumers to provide dispute details or to replace the dispute prompts with narrative instructions.
As discussed above, the Bureau finds that it is unlikely that § 1006.34(c)(4)(i) will increase
generic dispute volume. On the contrary, the dispute prompts—including the free-form dispute
promptin § 1006.34(c)(4)(1)(D)—will provide debt collectors with more detailed dispute
information than they receive in many cases today. Further, the free-form dispute prompt
informs consumers that they can provide additional information on the reverse of the consumer-
response-information section (which is formatted as a tear-off on the model validation notice) or
on a separate page. Thus, there is no need to provide additional space for dispute detail on the
validation notice itself.

Section 1006.34(c)(4)(i) will not lead to disputes being misdirected to dedicated payment
addresses. As discussed in the section-by-section analysis of § 1006.34(c)(4)(iii), the debt

collector must disclose in the consumer-response information section the same mailing address

392 See Am.Bar Ass’n, Model Rules of Professional Conduct, Rule 4.3: Dealing with Unrepresented Person
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules of professional conduc
t/rule 4 3 dealing with_unrepresented_person/(last visited Dec.2,2020).
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disclosed pursuant to § 1006.34(c)(2)(i), which is the mailing address where the debt collector
accepts disputes and requests for original-creditor information.

The Bureau declines to structure § 1006.34(c)(4)(i) as a single dispute prompt. As
discussed above, the dispute prompts are designed to help consumers articulate, and debt
collectors better understand, the nature of a consumer’s dispute and respond more efficiently
than if consumers had provided generic disputes. Reformulating § 1006.34(c)(4)(i) as a single
prompt would undermine this goal. Meanwhile, the dispute prompts described in
§ 1006.34(c)(4)(1) do not contain individualized information that could reasonably result in a
consumer making an unintentional admission against their interest.

The Bureau declines to adopt additional dispute-related prompts. Additional prompts for
debts discharged in bankruptcy, debts resulting from identity theft, and debts that were
previously paid or settled are, in the aggregate, not feasible and would likely overwhelm
consumers. Further, the Bureaubelieves the dispute prompts in § 1006.34(¢c)(4)(1)(B) (this is not
my debt) and (C) (the amount is wrong) essentially capture these scenarios.

The Bureau also declines to add a general account inquiry prompt distinct from the
dispute prompt, as suggested by some commenters who argued that consumers would use the
dispute prompts to obtain general information. The Bureau’s testing has shown that consumers
generally understand that their response options are not limited to selecting a dispute prompt and
that disputing the debt is not the appropriate method to raise a general question about the

account.303

3% During usability testing, when participants were asked whatthey could do if they did notthink they owed the
debt, “all participants understood that they had options for contacting the debt collector to dispute the debt,” which
included callingand writing. FMG Usability Report, supranote 28,at 48. See also November 2020 Qualitative
Testing Report, supranote 34, at 11 (discussionin “Responseto the model validationnotice” section).
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The Bureau declines to provide additional guidance about formatting the dispute prompts
if validation information is provided on a website. As discussed in the November 2020 Final
Rule, the Bureau did not finalize several proposed interventions related to electronic delivery of
required notices, including proposed alternative procedures for providing the validation
information on a secure website (proposed § 1006.42(c)(2)(ii)).3%* Because the Bureau is not
addressing electronic delivery more broadly, the Bureau declines here to provide guidance about
disclosing validation information on websites. However, as discussed in the section-by-section
analysis of § 1006.34(d)(2), in contrast to the proposal, debt collectors are not required to use the
model validation notice or a substantially similar form.

Accordingly, the Bureau is finalizing proposed § 1006.34(c)(4)(i) pursuant to its
authority to implement and interpret FDCPA section 809, as well as its authority under Dodd-
Frank Actsection 1032(a).
34(c)(4)(ii) Original-Creditor Information Prompt

FDCPA section 809(a)(5) requires a debt collector to disclose to consumers their right
under FDCPA section 809(b) to request the name and address of the original creditor, if different
from the current creditor.3% Proposed § 1006.34(c)(4)(ii) provided that consumer-response
information includes the statement, “I want you to send me the name and address of the original
creditor,” using that phrase or a substantially similar phrase, next to a prompt the consumer could

use to request original-creditor information.3%¢ Proposed § 1006.34(c)(4)(ii) was intended to

304 85 FR 76734, 76850-55 (Nov. 30,2020).
05 15U.S.C. 1692g(a)(5).
306 84 FR 23274,23405 (May21,2019).
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work in tandem with proposed § 1006.34(c)(3)(ii).3%7 The Bureau received no comments
specifically addressing proposed § 1006.34(c)(4)(ii) and is finalizing it as proposed.
34(c)(4)(iii)

FDCPA section 809(b) assumes that a consumer has the ability to write to a debt
collector to exercise the consumer’s verification rights.3%® Requiring a debt collector to include
mailing addresses for the consumer and the debt collector, along with the consumer-response
information described in § 1006.34(c)(4)(i) and (ii), may facilitate a consumer’s ability to
exercise the consumer’s verification rights. The Bureau proposed § 1006.34(c)(4)(iii) to provide
that consumer-response information includes mailing addresses for the consumer and the debt
collector.30?

An industry trade group stated that some debt collectors use vendors to receive and
process mail from consumers. According to this commenter, the Bureau should permit a debt
collector to disclose the address at which a debt collector receives mail, even if that address is
not the debt collector’s physical address.

The Bureau is finalizing § 1006.34(c)(4)(iii) with a clarifying revision that addresses the
commenter’s request regarding letter vendor mailing addresses. The Bureau is revising
§ 1006.34(c)(4)(ii1) to provide that the mailing addresses disclosed for the consumer and the debt
collector in the consumer-response information must include the debt collector’s and the

consumer’s names and mailing addresses as disclosed pursuant to § 1006.34(c)(2)(i) and (ii). In

397 As finalized, § 1006.34(c)(3)(ii) provides that validation information includes the date thatthe debtcollector will
considerthe end date of the validation periodand a statement that, if the consumer requests in writing on or before
that date thenameand address of the original creditor, the debtcollector must cease collection of the debt until the
debt collector sends the consumer the name and address ofthe original creditor, if different from the current
creditor.

38 See 15 U.S.C. 1692g(b).
309 84 FR 23274,23405 (May21,2019).

191



turn, the Bureau notes that final § 1006.34(c)(2)(i) and comment 34(c)(2)(i)-2 permit debt
collectors to disclose a vendor’s mailing address, if that is an address at which the debt collector
accepts disputes and requests for original-creditor information. Thus, under the final rule, a debt
collector may include a vendor’s address in the consumer-response information if that is the
address that the debt collector discloses pursuant to § 1006.34(c)(2)(i).

The Bureau notes that final § 1006.34(c)(2)(i) and comment 34(c)(2)(i)—1 permit a debt
collector to disclose its trade name or DBA, instead of its legal name. Thus, under the final rule,
a debt collector must disclose its trade name or DBA in the consumer-response information if
that is the name that the debt collector discloses pursuant to § 1006.34(c)(2)(i).

34(c)(5) Special Rule for Certain Residential Mortgage Debt

FDCPA section 809(a)(1) requires a debt collector to disclose to consumers the amount
of the debt.310 As discussed in the section-by-section analysis of § 1006.34(c)(2)(vi) through
(viii), the Bureau interprets FDCPA section 809(a)(1) to require debt collectors to disclose three
pieces of itemization-related information: the itemization date; the amount of the debt on the
itemization date; and an itemization of the debt reflecting interest, fees, payments, and credits
since the itemization date.

For certain residential mortgage debt covered by TILA, as implemented by Regulation Z,
12 CFR 1026, 12 CFR 1026.41(b) generally requires that a periodic statement be delivered or
placed in the mail within a reasonably prompt time after the payment due date or the end of any

courtesy period provided for the previous billing cycle. The Bureau understands that most

30 15U.8.C. 1692g(a)(1).

192



residential mortgage debt is subject to this requirement, although exceptions exist.3!! The
Bureau further understands that a consumer is provided with such a periodic statement every
billing cycle, even if a loan is transferred between servicers. Pursuantto 12 CFR 1026.41(d)(3),
such a periodic statement must include a past payment breakdown, which shows the total of all
payments received since the last statement, including a breakdown showing the amount, if any,
that was applied to principal, interest, escrow, fees, and charges, and the amount, if any, sent to
any suspense or unapplied funds account. The proposal stated that these periodic statement
disclosures may be functionally equivalent to, and as useful for the consumer as, the information
described in proposed § 1006.34(c)(2)(vii) through (ix).3!2

Proposed § 1006.34(c)(5) therefore provided that, for debts subject to Regulation Z,
12 CFR 1026.41,a debt collector need not provide the validation information described in
§ 1006.34(c)(2)(vii) through (ix) if the debt collector provided the consumer, at the same time as
the validation notice, a copy of the most recent periodic statement provided to the consumer
under 12 CFR 1026.41(b), and referred to that periodic statement in the validation notice.
Proposed comment 34(c)(5)-1 provided examples clarifying how debt collectors could comply
with § 1006.34(c)(5). Consistent with the proposal’s rationale, and for the reasons discussed
below, the Bureau is adopting § 1006.34(c)(5) and its related commentary with a substantive

modification and a clarification.

311 The periodic statement requirementpursuantto 12 CFR 1026.41(b) does notapply to open-end consumer credit
transactions, suchas a home equity line of credit. See 12 CFR 1026.41(a)(1). Pursuantto 12 CFR 1026.41(e),
certain types oftransactions areexempt from § 1026.41(b)’s periodic statement requirement, including reverse
mortgages, timeshare plans, certain charged-off mortgage loans, mortgage loans with certain consumers in
bankruptcy, and fixed-rate mortgage loans where a servicer provides the consumer with a couponbook for payment.
Further, smallservicersas definedby 12 CFR 1026.41(e)(4)(ii) are exempt from the periodic statement requirement.

1284 FR 23274,23348 (May21,2019).
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Some commenters recommended that the Bureau expand proposed § 1006.34(c)(5) to
cover additional debt types. An industry trade group commenter stated that the Bureau should
revise proposed § 1006.34(c)(5) to apply to all residential mortgage debt, including to
transactions that are exempt from § 1026.41(b)’s periodic statement requirement, such as
mortgage loans with certain consumers in bankruptcy. As discussed in detail in the section-by-
section analysis of § 1006.34(c)(2)(viii), the Bureau received feedback that its proposed
itemization would be incompatible with the account characteristics of debts in bankruptcy. Thus,
this commenter suggested that the Bureau should revise proposed § 1006.34(c)(5) to permit a
debt collector to reference the consumer’s bankruptcy case and the filed or pending proof of
claim instead of providing the itemization-related disclosures required by § 1006.34(c)(2). Other
industry trade group commenters variously recommended that the special rule extend to reverse
mortgages structured as open-end credit, home-equity lines of credit, and credit cards.

A consumer advocate commenter recommended that the Bureau revise proposed
§ 1006.34(c)(5) to apply only to debts that are currently subject to Regulation Z, 12 CFR
1026.41, to reduce the likelihood that a debt collector provides an outdated periodic statement.
According to the commenter, TILA coverage is fluid and a significant amount of time can elapse
between when the creditor provides a last periodic statement and when the debt collector
provides a validation notice. This commenter recommended that the Bureau revise proposed
§ 1006.34(c)(5) to provide that the previous periodic statement must have been provided no more
than 31 days before the validation notice is sent. The commenter also recommended that, if any
entity other than the current servicer provided the most recent periodic statement, the debt
collector must conduct a reasonable investigation to verify the accuracy of the prior entity’s

periodic statement or prepare its own periodic statement.
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The Bureau declines to expand § 1006.34(c)(5) to cover additional debt types. For
certain residential mortgage debt, the final rule permits debt collectors to provide a periodic
statement that was provided under 12 CFR 1026.41(d)(3) in lieu of the information described in
final § 1006.34(c)(2)(vi) through (viii) because those periodic statement disclosures are
functionally equivalent to, and as useful for the consumer as, that itemization information. This
special rule is not appropriate for the additional debt types recommended by commenters
because those debt types are not subject to prescriptive disclosure regimes, such as Regulation Z.
The Bureau doubts that disclosures used for those other debt types relate to information that is
functionally equivalent to, or as useful as, the information § 1006.34(c)(2)(vi) through (viii)
requires. Forinstance, mortgage loans with certain consumers in bankruptcy are exempt from
§ 1026.41(b)’s periodic statement requirement.3!3 With respect to debts in bankruptcy in
general, the Bankruptcy Code does not prescribe disclosure requirements for proofs of claim that
are comparable to Regulation Z, 12 CFR 1026.41(d)(3). As discussed in the section-by-section
analysis of § 1006.34(c)(2)(ix), reverse mortgages are not subject to prescriptive regulatory
requirements for periodic statements. The periodic statement requirement in 12 CFR 1026.41(b)
does not cover open-end consumer credit transactions, including home-equity lines of credit.3'4
With respect to credit card debt, no special accommodation is necessary as debt collectors can
readily disclose the itemization information pursuantto § 1006.34(c)(2)(vi) through (viii).

The Bureau determines that § 1006.34(c)(5) should apply only to debts that are currently
subject to Regulation Z, 12 CFR 1026.41. Modifying the proposal to this effect is appropriate to

reduce the likelihood that a debt collector provides an outdated periodic statement, which may

313 See 12 CFR 1026.41(e).
314 See 12 CFR 1026.41@)(1).
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not provide information that is functionally equivalent to, or as useful as, the information
described in § 1006.34(c)(2)(vi) through (viii). The Bureau therefore is revising proposed
§ 1006.34(c)(5) and its related commentary to provide that the special rule only applies to
residential mortgage debt if a periodic statement is required under Regulation Z, 12 CFR
1026.41, at the time a debt collector provides the validation notice.3!3

Accordingly, the Bureau is finalizing § 1006.34(c)(5) as described above and is finalizing
comment 34(c)(5)-1 with minor revisions for clarity and consistency with provisions of the final
rule.
34(d) Form of Validation Information
34(d)(1) In General

The Bureau proposed § 1006.34(d)(1)(i) to require that the validation information
described in § 1006.34(c) be conveyed in a clear and conspicuous manner. The Bureau reasoned
that FDCPA section 809(a)’s required disclosures would be ineffective unless a debt collector
disclosed them in a manner that was readily understandable to consumers.31¢ The Bureau
received no comments specifically addressing proposed § 1006.34(d)(1)(i). The Bureau
therefore is finalizing it largely as proposed but renumbered as § 1006.34(d)(1)3'7 and with a
wording change solely for consistency with final § 1006.34(c). The Bureau adopts

§ 1006.34(d)(1) to implement and interpret FDCPA section 809(a) and pursuant to its authority

315 Under § 1006.34(d)(2)(ii), a debt collector who uses the model validation notice and who also uses the special
rule for certainresidential mortgage debt under § 1006.34(c)(5) receives a safe harbor foruse ofthe modelnotice
except with respect to the disclosures thatappear onthe separate page.

316 84 FR 23274,23348(May21,2019). Section 1006.34(b)(1)defines clear and conspicuous, and the Bureau
responded to comments onthatdefinition in the section-by-sectionanalysis of § 1006.34(b)(1).

317 As discussed under the heading Proposed Provision Not Finalizedin this section-by-section analysis, the Bureau
is not finalizing proposed § 1006.34(d)(1)(ii) and thereforeis finalizing proposed § 1006.34(d)(1)(i)as

§ 1006.34(d)(1).
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under FDCPA section 814(d) to prescribe rules with respect to the collection of debts by debt
collectors. The Bureau also adopts § 1006.34(d)(1) pursuant to its authority under section
1032(a) of the Dodd-Frank Act to prescribe rules to ensure that the features of consumer
financial products and services are disclosed fully, accurately, and effectively. The Bureau
finalizes this requirement on the basis that validation information is a feature of debt collection
and this information must be readily understandable to be effectively and accurately disclosed.
Proposed Provision Not Finalized

As noted at the outset of the section-by-section analysis of § 1006.34, the Bureau
proposed that debt collectors could use the model validation notice to comply with the disclosure
requirements proposed in § 1006.34(a)(1)(i) and (d)(1).3'® In turn, the Bureau proposed
§ 1006.34(d)(1)(ii) to require that, if provided in a validation notice, the content, format, and
placement of the validation information in § 1006.34(c) and the optional disclosures in
§ 1006.34(d)(3) must be substantially similar to the model validation notice. Proposed comment
34(d)(1)(i1)—1 explained that a debt collector could make certain changes as long as the resulting
disclosures were substantially similar to the model validation notice, and it provided an example
of a change that debt collectors may make to the validation notice if the consumer is deceased.

While some industry, industry trade group, and consumer advocate commenters
supported proposed § 1006.34(d)(1)(ii), other industry and industry trade group commenters
raised concerns that the proposed model validation notice would not accommodate all debt types
and debt collection practices, suggesting that some debt collectors therefore would be unable to

comply with proposed § 1006.34(d)(1)(ii). Atleasttwo commenters, includinga debt buyer

318 As discussed in the section-by-section analysis of § 1006.34(d)(1), the Bureauproposed § 1006.34(d)(1)(i) to
require thatrequired validation informationbe provided in a clear and conspicuous manner.
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specializing in medical debt, stated that the proposed model validation notice was not well-suited
for non-financial debts, such as medical debts. A number of commenters objected to the
proposal because it would not allow debt collectors to combine multiple debts in a single
validation notice or place multiple validation notices in one envelope. Commenters asked the
Bureau to modify proposed § 1006.34(d)(1)(ii) to provide debt collectors more flexibility to
customize validation notices to accommodate their business practices and the types of debts they
collect.

As discussed in the section-by-section analysis of § 1006.34(d)(2), the Bureau has
determined that a model validation notice will benefit consumers and industry. However, based
in part on feedback from commenters, the Bureau also has determined that proposed
§ 1006.34(d)(1)(i1) was overly prescriptive. Proposed § 1006.34(d)(1)(ii) would have required
any validation notice provided by a debt collector to be substantially similar to the model
validation notice. Such a requirement could cause some debt collectors to face undue
compliance challenges depending on their business practices and the types of debts they collect.

For this reason, the Bureau is not finalizing proposed § 1006.34(d)(1)(ii) and its related
commentary. Instead, as discussed in the section-by-section analysis of § 1006.34(d)(2), the
Bureau is adopting a more flexible framework in which debt collectors need not use either the
model validation notice, specified variations of the model notice, or a substantially similar form,
but debt collectors who do so will receive a safe harbor for compliance with the information and
form requirements of § 1006.34(c) and (d)(1).3!° This flexible framework is more consistent

with model form safe harbors in other consumer financial regulations.32° The Bureau determines

3% The Bureauis relocating and repurposing some of the proposed text of § 1006.34(d)(1)(ii) and comment
34(d)(1)(@i)-1to § 1006.34(d)(2). See the section-by-section analysis of § 1006.34(d)(2).

32015 U.S.C. 1601 et seq.
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that this new framework will accommodate industry without significantly increasing risks to
consumers because the Bureau believesiit is likely that, if possible, debt collectors will use the
model validation notice, specified variations of the model notice, or a substantially similar form
to receive the compliance safe harbor. The Bureaunotes that a debt collector who provides the
validation information in a form that is not substantially similar either to the model validation
notice or to a specified variation of the model notice also is subject to the FDCPA section 807
prohibition on false or misleading representations and the FDCPA section 809(b) prohibition on
overshadowing.
34(d)(2) Safe Harbor

As discussed, the Bureau proposed § 1006.34(d)(2) to provide, pursuant to its authority
under Dodd-Frank Act section 1032(b), that a debt collector who uses the model validation
complies with the disclosure requirements of § 1006.34(a)(1)(i) and (d)(1).3?! Proposed
comment 34(d)(2)-1 provided certain details regarding use of the model validation notice.
Under proposed § 1006.34(d)(2) and as explained in proposed comment 34(d)(2)—1, although use
of the model validation notice was not required, debt collectors would havereceived a safe
harbor for compliance only if they used the model validation notice. Under proposed
§ 1006.34(d)(2), debt collectors would not have received a safe harbor if they used a form that
was substantially similar to the model validation notice.

As discussed below, the Bureau is finalizing proposed § 1006.34(d)(2) and comment

34(d)(2)—-1 with significant revisions to, among other things, provide that debt collectors may

321 84 FR 23274,23405(May21,2019). Asdiscussed elsewhere in part V, proposed § 1006.34(a)(1)(i) provided
that debt collectors must send validation notices containing the information described in proposed § 1006.34(c)to
consumers in a manner permitted by § 1006.42 (i.e., in a manner reasonably expected to provideactual notice and in
a form that the consumer may keep and access later). And proposed § 1006.34(d)(1)provided that debtcollectors
must provide such validation information clearly and conspicuously.
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obtain a safe harbor for compliance with the validation information disclosure requirements by
using either the model validation notice, specified variations of the model notice, or a
substantially similar form. The Bureau is finalizing new commentary to provide additional
details regarding the revised safe harbor framework.

Industry and industry trade group commenters overall supported providing a safe harbor
to debt collectors who use the model validation notice. An industry and an industry trade group
commenter stated that a safe harbor would reduce frivolous litigation and compliance costs. An
industry commenter stated that not requiring debt collectors to use the model validation notice
would help to ensure that debt collectors can provide validation notices in a manner consistent
with their business practices and the debt types they collect.

Some industry commenters asked the Bureau to specify what optional disclosures could
be added to the model notice. A number of industry and industry trade group commenters also
asked the Bureau to further clarify what changes debt collectors could make to the model
validation notice and still receive the safe harbor.

Relatedly, some industry and industry trade group commenters asked the Bureau to
clarify the meaning of “substantially similar,” and two industry trade group commenters
recommended that the Bureau adopt Regulation Z’s definition of substantially similar. Some
industry and industry trade group commenters recommended that the Bureau expand
§ 1006.34(d)(2) to provide that debt collectors who use the model validation notice comply with
FDCPA section 807’s prohibition on false or misleading statements and FDCPA section 809(b)’s

overshadowing prohibition.322

322 See 15U.S.C.1692¢;see also 15 U.S.C.1692g(b) (“Any collectionactivities and communication during the 30-
day period may not overshadow or be inconsistent with the disclosure of the consumer’s right to dispute thedebt or
request the name and address ofthe original creditor.”).
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A group of consumer advocate commenters stated that proposed § 1006.34(d)(2) was too
broad. Specifically, according to the commenter, the safe harbor’s cross-reference to
§ 1006.34(a)(1)(i) was overbroad because simply using the model validation notice does not
mean that the debt collector sent the validation notice in an initial communication or within five
days of the initial communication as required by § 1006.34(a)(1)(i). This commenter
recommended that the Bureau remove the reference to § 1006.34(a)(1)(i) from § 1006.34(d)(2).

After considering this feedback, and to clarify each of the ways in which a debt collector
may receive a safe harbor for compliance with the final rule’s validation information disclosure
requirements, the Bureau is finalizing § 1006.34(d)(2) and its related commentary with
significant revisions, as follows.
34(d)(2)(i) In General

First, the Bureau is finalizing § 1006.34(d)(2)(i) to provide that, as proposed, a debt
collector who uses the model validation notice receives a safe harbor for compliance with the
final rule’s validation information disclosure requirements. The Bureau determines that a safe
harbor is appropriate because the model validation notice will effectively disclose information
required by § 1006.34(c), and the safe harbor will incentivize debt collectors to use the model
notice.

The Bureau agrees that the § 1006.34(d)(2) safe harbor should not cover delivery of the
validation notice. The Bureaurecognizes the risk that a debt collector could deliver the model
validation notice in an ineffective manner and that, as a result, the notice would be delayed or
never received by the consumer. The Bureau does not intend § 1006.34(d)(2) to provide a safe

harbor in such a scenario. For this reason, the Bureau is finalizing § 1006.34(d)(2)(i) to specify
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that the safe harbor for use of the model notice covers only compliance with the information and
form requirements of final § 1006.34(c) and (d)(1).

In response to comments requesting clarity about the use of optional disclosures on the
model notice, the Bureau is finalizing § 1006.34(d)(2)(i) to squarely address how the safe harbor
applies with respect to the § 1006.34(d)(3) optional disclosures.32? First, the Bureau clarifies, as
was intended in the proposal, that a debt collector may include any or all of the § 1006.34(d)(3)
optional disclosures without losing the safe harbor pursuantto § 1006.34(d)(2). Specifically,
final § 1006.34(d)(2)(1) provides that the model validation notice contains the validation
information required by § 1006.34(c) and certain optional disclosures permitted by
§ 1006.34(d)(3). Section 1006.34(d)(2)(i) further provides that a debt collector who uses the
model validation notice complies with the information and form requirements of § 1006.34(c)
and (d)(1), including if the debt collector: omits any or all of the optional disclosures shown on
the model notice (see § 1006.34(d)(2)(1)(A)); or adds any or all of the optional disclosures
described in § 1006.34(d)(3) that are not shown on the model notice (see § 1006.34(d)(2)(1)(B)),
provided that any such optional disclosures are no more prominent than any of the required

validation information.3?4

32 Proposed § 1006.34(d)(3) specified thata debtcollector who used themodel validationnotice could includeany
of'the optional disclosures along with the validation information without losing the § 1006.34(d)(2) safe harbor for
compliance.

324 The model validation notice includes the following optional disclosures permitted by § 1006.34(d)(3), each of
which is described in more detail in the section-by-section analysis below: (1) debt collector telephone contact
information (see § 1006.34(d)(3)(i)); (2) referencecode (see § 1006.34(d)(3)(i1)); (3) paymentdisclosures (see

§ 1006.34(d)(3)(ii1)); (4) a statement referring to disclosures made under applicable law onthe reverse of the
validationnotice (see § 1006.34(d)(3)(iv)(A)); (5) debt collector’s website (see § 1006.34(d)(3)(v)(A));

(6) statement explaininghow a consumer can dispute the debtor request origina l-creditor information electronically
(see § 1006.34(d)(3)(v)(B)); (7) Spanish-language translation disclosures (see § 1006.34(d)(3)(vi)); (8) merchant
brand information (see § 1006.34(d)(3)(vii)); and (9) for debt not related to a consumer financial productor service,
the information specified in § 1006.34(c)(2)(iii) or (c)(3)(iv) (i.e., name of the creditorto whom the debt was owed
on the itemization dateand Bureau’s debtcollection website, respectively) (see § 1006.34(d)(3)(viii)). The model
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The requirement that any § 1006.34(d)(3) optional disclosures that are added to the model
validation notice be no more prominent than any of the validation information is designed to
ensure that any such optional disclosures do not overload consumers with information or distract
them from the required validation information. A debt collector who chooses to include one or
more of the § 1006.34(d)(3) optional disclosures that do not appear on the model validation
notice, but who violates the no-more-prominent requirement, loses the safe harbor under
§ 1006.34(d)(2) and may violate § 1006.34 depending on the facts and circumstances.

As discussed in the section-by-section analysis of § 1006.34(c)(1), a consumer advocate
commenter asked the Bureau to clarify what version of the FDCPA section 807(11) disclosure
should appear on the validation notice: the longer, initial disclosure described in § 1006.18(e)(1)
or the shorter, subsequent disclosure described in § 1006.18(e)(2). The model validation notice
includes the disclosure required by § 1006.18(e)(1). The Bureau is adopting new comment
34(d)(2)(1)—1 to clarify that a debt collector who uses the model notice to provide a validation
notice as described in § 1006.34(a)(1)(i)(B)—i.e., a debt collector who provides the validation
notice within five days of the initial communication—may replace the disclosure required by
§ 1006.18(e)(1) with the disclosure required by § 1006.18(¢e)(2) without losing the safe harbor
provided by use of the model notice. Comment 34(d)(2)(1)—1 also refers to comment 34(c)(1)-1
for further guidance related to providing the disclosure required by § 1006.18(e) on a validation

notice.

validationnotice does not include the following optional disclosures pemitted by § 1006.34(d)(3): (1) time-barred
debt disclosures made under applicable law on the frontof the validationnotice (see § 1006.34(d)(3)(iv)(B));

(2) debt collector email address (see § 1006.34(d)(3)(v)(A)); and (3) affinity brand or facility name information (but,
asnotedabove, merchantbrand information is shown on the modelnotice in the samelocation) (see

§ 1006.34(d)(3)(vii)).
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The Bureau declines to extend the § 1006.34(d)(2) safe harbor to cover compliance with
FDCPA section 807’s prohibition on false or misleading statements. A debt collector who uses
the model validation notice is still capable of making false or misleading statements to
consumers in the notice. For example, a debt collector using the model validation notice could
include false or misleading information about the debt, such as an inflated current amount of the
debt.

However, the Bureau agrees that debt collectors who use the model validation notice
should have a safe harbor for compliance with FDCPA section 809(b)’s overshadowing
prohibition. The Bureau provides a safe harbor to that effectin § 1006.38(b). The section-by-
section analysis of § 1006.38(b) discusses this change in further detail.
34(d)(2)(ii) Certain Disclosures on a Separate Page

To conform with modifications in other sections of the Rule that permit debt collectors to
make certain itemization-related disclosures on separate pages, the Bureau is finalizing new
§ 1006.34(d)(2)(i1). As discussedin the section-by-section analysis of § 1006.34(c)(2)(viii),
when disclosing the itemization of the current amount of the debt, a debt collector has the option
of disclosing that itemization on a separate page. As discussed in the section-by-section analysis
of § 1006.34(c)(5), the final rule establishes a special rule for certain residential mortgage debt
that permits a debt collector, subject to certain conditions, to provide a periodic statement under
Regulation Z, 12 CFR 1026.41, instead of the itemization-related validation information required
by § 1006.34(c)(2)(vi) through (viii).

Section 1006.34(d)(2)(ii) establishes how these provisions interact with the safe harbor
provided by use of the model notice. Specifically, § 1006.34(d)(2)(ii) establishes that a debt

collector who uses the model validation notice and makes certain disclosures on a separate page
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pursuantto § 1006.34(c)(2)(viii) or (5) may still receive a safe harbor for use of the model notice
except with respect to the disclosures that appear on the separate page.
34(d)(2)(iii) Substantially Similar Form

As discussed in the section-by-section analysis of § 1006.34(d)(1), the Bureau has
determined that debt collectors should receive a safe harbor for the information and form
requirements of § 1006.34(c) and (d)(1) if they use a form that is substantially similar to the
model validation notice. The Bureau determines that, so long as a form is substantially similar to
the model notice, the validation information disclosures will remain effective; the Burcau
therefore is finalizing § 1006.34(d)(2) to provide this flexibility for debt collectors.

For this reason, final § 1006.34(d)(2)(iii) provides that a debt collector who uses the
model validation notice as described in § 1006.34(d)(2)(i) or (i1) may make changes to the form
and retain a safe harbor for compliance with the information and form requirements of
§ 1006.34(c) and (d)(1), provided that the form remains substantially similar to the model notice.
(As discussed elsewhere in this Notice, a debt collector may comply with the requirements in
§ 1006.34(c) and (d)(1) without using the model validation notice.)

Final comment 34(d)(2)(iii)—1 provides details regarding the meaning of substantially
similar, as requested by commenters, including examples of permissible changes. The Bureau
believes that these are differences that may be useful to debt collectors and consumers and will
not increase the risk of consumer harm.

One permissible change relates to deceased consumers. Comment 34(d)(2)(iii)-1
incorporates proposed comment 34(d)(1)(i1)—1, which discussed changes that debt collectors
could make if the consumer were deceased. The Bureau proposed comment 34(d)(1)(ii)—1 to

explain that a debt collector may make certain changes to the content, format, and placement of
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the validation information described in § 1006.34(c) as long as the resulting disclosures are
substantially similar to the model notice. Proposed comment 34(d)(1)(ii)—1 also provided an
example of a change that debt collectors may make to the model validation notice if the
consumer is deceased.

The Bureau explained that, although the model validation notice will contain the name of
the deceased consumer, some persons who are authorized to act on behalf of the deceased
consumer’s estate may be misled by the use of second person pronouns such as “you” in the
validation notice. For example, the proposed model validation notice stated that “you owe” the
debt collector. While nothing in the proposal would have prohibited a debt collector from
including a cover letter to explain the nature of the validation notice, proposed comment
34(d)(1)(i1)—1 also clarified that a debt collector could modify inapplicable language in the
validation notice that could suggest that the recipient of the notice was liable for the debt. For
example, if a debt collector sent a validation notice to a person authorized to act on behalf of the
deceased consumer’s estate, and if that person was not liable for the debt, the debt collector
could use the deceased consumer’s name instead of “you.”

The Bureau received a few comments on proposed comment 34(d)(1)(ii)—1. One trade
group commenter recommended that the Bureau allow debt collectors to replace second-person
pronouns with references to the estate, such as “the estate’s bill.” A group of consumer
advocates stated that, although the comment’s example would be appropriate in certain
circumstances, the Bureau should provide an entirely separate model validation notice for
decedent debt because, these commenters believed, debt collectors would be unlikely to diverge
from the model notice. Two trade group commenters also asked the Bureau to create a second

model validation notice for decedent debt.
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The Bureau is incorporating proposed comment 34(d)(1)(ii)—1 into comment
34(d)(2)(ii1)—1, which clarifies that a debt collector may make changes to the model validation
notice and retain the safe harbor provided by use of the model notice. Because the example
regarding decedent debt is illustrative, nothing in comment 34(d)(2)(iii)—1 prohibits a debt
collector from making other substantially similar modifications, such as referring to the estate
rather than “you,” while still retaining the safe harbor. As explained elsewhere in this section-
by-section analysis, the Bureau declines to create separate model forms for certain types of debt.
The Bureau has modified the model-form-safe-harbor framework under § 1006.34(d)(2) to afford
debt collectors more flexibility to customize validation information to accommodate their
business practices and the types of debts they collect. Within identified limits, debt collectors
may make changes to the model validation notice and still meet the standard for a safe harbor
under § 1006.34(d)(2).

Comment 34(d)(2)(iii)—1 also includes four new examples of other permissible changes:
relocating the consumer-response information required by § 1006.34(c)(4) to facilitate mailing;
adding barcodes or QR codes, as long as the inclusion of such items does not violate
§ 1006.38(b); adding the date the form is generated; and embedding hyperlinks, if delivering the
form electronically, which was proposed in comment 34(d)(2)-1.

The Bureau clarifies that, if a debt collector includes disclosures other than (1) the
required validation information, (2) any optional disclosures described in § 1006.34(d)(3), or
(3) any disclosures that, if included, still leave the form substantially similar in substance, clarity,
and meaningful sequence to the model notice, then the safe harbor does not apply with respect to
the entirety of the validation notice. Except as described in § 1006.34(d)(2)(ii), the Bureau has

determined not to apply the safe harbor on a partial (i.e., disclosure-by-disclosure) basis because
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it is not clear how disclosures other than those referenced above would interact with the
validation information.3% Final comment 34(d)(2)-1 clarifies that a debt collector who provides
a validation notice that is neither a notice described in § 1006.34(d)(2)(i) or (ii), nor a
substantially similar notice as described in § 1006.34(d)(2)(iii), does not receive a safe harbor for
compliance with the information and form requirements of § 1006.34(c) and (d)(1). The Bureau
notes that a debt collector who adds disclosures to the model validation notice that are not
referenced above nevertheless may be able to comply with the requirements in § 1006.34(c) and
(d)(1), § 1006.38(b)(1), and other requirements of the FDCPA and this final rule.
Model Validation Notice

While the majority of industry commenters who commented on the topic supported the
idea of a model form, some criticized the design of the proposed model validation notice. At
least two industry commenters stated that the proposed model notice contained too much content
and would overwhelm consumers. One commenter criticized the proposed model notice for
departing from the prevailing industry design for validation notices. A number of identical or
nearly identical comments suggested that consumers would confuse the proposed model notice
for a government document, such as an IRS notice, but did not explain what in particular about
the model notice they believed would cause such consumer confusion.

The Bureau’s findings do not support the conclusions that the model notice contains too
much content or will overwhelm consumers. The model validation notice was developed and
validated over multiple rounds of consumer testing that support its efficacy and

comprehensibility. The fact that the model validation notice departs from prevailing industry

325 As described in § 1006.34(d)(2)(ii), a debt collector who includes certain itemization-related disclosures ona
separate page in the same communication with the validation notice, and who includes on the frontof thenotice the
required statement referring to those disclosures, receives a safe harbor for compliance with the information and
form requirements of § 1006.34(c)and (d)(1) except with respectto the disclosures thatappear on the separate page.
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design is intended. As the proposal noted, many validation notices used today are confusing and
lack sufficient information to help consumers recognize their debts or exercise their FDCPA
verification rights.32¢ With the model validation notice, the Bureau has developed an improved
validation notice that benefits both consumers and debt collectors. In quantitative testing, the
model validation notice consistently performed better than or equal to a “status quo” notice
designed to resemble validation notices that some debt collectors use today.3?” The Bureau also
disagrees that the model validation notice resembles a government document; the form clearly
discloses that it is from a debt collector, not the government.

A number of consumer advocate and academic commenters asserted that the proposed
model notice was not adequately tested. Some of these commenters stated that the Bureau’s
testing included too few participants to generate valid conclusions about the proposed model
notice’s efficacy or to evaluate the comprehension of consumers, particularly of the least
sophisticated consumers. For instance, a consumer advocate commenter expressed concern that
only 60 consumers were included in the cognitive and usability testing rounds.3?8 Likewise, an
academic commenter stated that the Bureau’s consumer testing focused too heavily on observing
what testing participants looked at on the model notice (based on the use of eye tracking
techniques) at the expense of testing participants’ comprehension of the notice. Another
commenter stated that the Bureau should have tested more diverse groups, including consumers
with limited English proficiency, students, older consumers, and consumers from more diverse
socioeconomic backgrounds. Some consumer advocate and academic commenters

recommended that the Bureau field test the proposed model notice with consumers with real

26 See 84 FR 23274,23338 (May 21,2019).
327 CFPB Quantitative Testing Report, supranote 31,at 13-16.
328 See FMG Summary Report, supranote 29, at 5-7.
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debts. A consumer advocate expressed concern about the performance of certain aspects of the
proposed model notice in quantitative testing, noting in particular that approximately 40 percent
of respondents who received the model notice failed to identify the correct entity the consumer
should pay.3?°

The Bureau disagrees that the model notice was not adequately tested. The model
validation notice was developed and validated over multiple rounds of testing between 2014 and
2020, and the Bureau determines that these multiple rounds of testing were sufficient to assess
the model validation notice’s efficacy and comprehensibility. Further, the Bureau disagrees that
its testing focused on eye-tracking at the expense of comprehension testing as consumer
comprehension of the model validation notice was assessed in three rounds of testing. The
Bureau’s testing used eye-tracking in conjunction with consumer responses to inform its
conclusions.

The Bureau disagrees that it did not sample sufficiently diverse groups. The Bureau
selected respondents with the goal of developing diverse testing pools that would serve as a
proxy for the population at large. For example, in one round of usability testing, participants
reflected a range of demographic characteristics broken down by race and ethnicity, household
income, education level, and employment status.330 With respect to criticism that the Bureau did
not “field test” the model validation notice, testing the form with consumers with real debts
would have been impractical. Regarding comments that the model validation notice did not

perform well during the quantitative testing round, the Bureau disagrees. As noted above, in that

32 Several comments in response to the May 2019 proposal also criticized the consumer testing as being outdated
because, whenthat proposal was published, the mostrecent testinghad occurredin 2016. However, the Bureau
doesnot findany reasonto believethatconsumer understanding ofthe modelnotice has changed since 2016, and
the commenters did not provide any evidence to supportsucha claim. Moreover, since the May 2019 proposal, the
Bureauhas conducted two additional testing rounds.

339 FMG Usability Report, supranote 28,at 85-87.
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testing round, the model validation notice consistently performed better than or equal to the
status quo notice, including on the question of to whom the consumer should send a payment. 33!

Commenters provided feedback on specific aspects of the proposed validation notice,

including the notice’s disclosure of the FDCPA section 809(a)(4) dispute right. As discussed,

§ 1006.34(c)(3)(1), which implements FDCPA section 809(a)(4), requires debt collectors to:

(1) disclose the date the debt collector will consider the end date of the validation period; and
(2) state that, if the consumer notifies the debt collector in writing on or before that date that the
debt, or any portion of the debt, is disputed, the debt collector must cease collection of the debt,
or the disputed portion of the debt, until the debt collector sends the consumer either verification
of the debt or a copy of a judgment. The proposed model notice showed this disclosure as: “Call
or write to us by November 12, 2019, to dispute all or part of the debt. ... If you write to us by
November 12,2019, we must stop collection on any amount you dispute until we send you
information that shows you owe the debt.”

Some commenters criticized the phrase “shows you owe the debt.” Industry and industry
trade group commenters stated that “shows you owe the debt” would require debt collectors to
prove that consumers owe the debt. According to these commenters, this would modify the
verification standard established by FDCPA section 809 and expose debt collectors to increased

litigation risk.332 Thus, these commenters recommended that the Bureau revise the proposed

3! In response to the question “According to the notice, if Person A wanted to make a payment on the debt, who
should he orshe sent the payment to?” approximately 60 percentof consumers who received the model validation
notice answered correctly compared to approximately 40 percent of consumers whoreceived a status quonotice.

CFPB Quantitative Testing Report, supranote 31,at 14.

332 An industry commenter stated that courts define verification narrowly and have notimposed a duty upon debt
collectors to establish thata debt is owed. See Waltonv. EOS CCA,885F.3d1024,1027-28 (7th Cir.2018) (“The
verification assures the consumer that the creditor actually madethe demand the debtcollectorsaidit did and equips
the consumer to evaluate the validity of the creditor’s claim. It would be both burdensome and significantly beyond
the Act’s purposeto interpret § 1692gasrequiringa debtcollector to undertakean investigation into whether the
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model notice to mirror the FDCPA’s statutory text.333 In contrast, a group of academic
commenters stated that the verification standard established by case law is more robust than the
phrase “shows you owe the debt” suggests.33* These commenters expressed concerns that the
proposed model notice would diminish the FDCPA’s verification standard.

The Bureau is not changing the final model validation notice’s disclosure of the FDCPA
section 809(a)(4) dispute right. The Bureau does not intend to modify FDCPA section 809’s
verification standard and disagrees that the phrase “shows you owe the debt” has that effect.
“Shows you owe the debt” is a plain-language phrase that the Bureau is adopting to improve
consumer understanding. This rulemaking does not interpret what constitutes verification under
FDCPA section 809.

The Bureau received comments on the model notice’s description of the dispute rights
under FDCPA section 809(a)(3) and (4). Under FDCPA section 809(a)(3), disputes can be made
orally or in writing, which the proposed model notice showed in part as: “Call or write to us by
November 12,2019, to dispute all or part of the debt.” However, under FDCPA section
809(a)(4) and (b), requests for verification must be made in writing to have effect under the
statute.33> An academic commenter and at least two consumer advocates expressed concern that

the proposed model notice’s description of these dispute rights was too nuanced, and consumers

creditoris actually entitled to the money it seeks.”); Haddadv. Alexander, Zelmanski, Danner & Fioritto, 758 F.3d
777 (6th Cir.2014); Dunhamv. Portfolio Recovery Assocs.,663F.3d 997,1003 (8th Cir.2001) (citing Chaudhry v.
Gallerizzo,174F.3d 394 (4th Cir. 1999)).

333 For instance, one commenter recommended thatthe model notice should state “verifies the amount of the debt
claimed”instead of “shows youowe thedebt.”

334 In Haddad, the court wrote that a verifying debtcollector “should provide the date and nature of the transaction
thatled to the debt, suchas a purchase on a particular date, a missed rental payment fora specific month, a feefora
particularservice providedata specified time, ora fine fora particular offense assessed on a certain date.” 758 F.3d
at786.

335 While FDCPA section 809 requires a debtcollector to honor only written verificationrequests, the Bureau
understands that somedebt collectors honor both written and non-written verificationrequests. Nothingin the
FDCPA, the November2020 Final Rule, or this rule prevents such debt collectors from continuing to do so.
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would not understand that they must write to request verification. To address this concern, a
commenter recommended that the Bureau revise the model notice to state, “Call us to dispute.
Butif you do call, we may not be required to send information that shows you owe the debt.”33¢
An industry trade group expressed uncertainty about why the proposed model notice used the
phrase “call or write” as opposed to “write” in different sentences.

The Bureau acknowledges that the dispute rights under FDCPA section 809(a)(3) and (4)
may not be intuitive to some consumers. Nevertheless, the Bureau settled on the current
phrasing in the model validation notice to emphasize the validation period end date as opposed to
the actions—i.e., calling or writing—that a consumer may take. In general, the model validation
notice has tested well. The Bureau is concerned that revising or adding content to clarify the
consequences of writing versus calling may undermine the overall efficacy of the form. Further,
this clarification would be unnecessary in many cases. The Bureau expects that many consumers
will visit the Bureau’s website for more detailed information regarding consumer protections in
debt collection.337 However, to provide further clarity, the Bureau has reformatted how these
dispute rights appear on the model validation notice. Specifically, the dispute rights now appear
in separate bullets with bolded text for comprehension purposes.

Commenters provided feedback on the proposed model validation notice’s original-

creditor-information request disclosure pursuant to FDCPA section 809(a)(5). Section

33¢ This recommendation is based onphrasing thatthe Bureau adopted for usability testing. Asnoted in the usability
testing report, consumers who reviewed validation notices using this phrasing “exhibited less confusion” about the
distinction between how a debt collector would be required torespond whenreceivinga dispute in writing or by
telephone. SeeFMG Usability Report, supranote 28, at 55-56.

337 1f the debt collectoris collecting debt related to a consumer financial product or service as defined in

§ 1006.34.2(f), a statement that informs the consumer that additional information regarding consumer protections in
debt collectionis available onthe Bureau’s websiteis required under § 1006.34(c)(3)(iv). If the debt collectoris
collecting debt otherthan debtrelated to a consumer financial product or service, such a statement is optional under
§ 1006.34(d)(3 )(viii).
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1006.34(c)(3)(ii), which implements this provision, requires debt collectors to disclose the date
the debt collector will consider the end date of the validation period and a statement that, if the
consumer requests in writing on or before that date the name and address of the original creditor,
the debt collector must cease collection of the debt until the debt collector sends the consumer
the name and address of the original creditor, if different from the current creditor. The proposed
model notice showed this disclosure as: “Write to ask for the name and address of the original
creditor. If you write by November 12, 2019, we will stop collection until we send you that
information.” An industry commenter stated that, by omitting the phrase “if different from the
current creditor,” the proposed model notice would compel debt collectors to respond to original-
creditor-information requests, even if the current creditor is the original creditor. A consumer
advocate supported the omission, arguing that debt collectors should be required to respond to all
original-creditor-information requests, even if the current creditor and the original creditor are
the same.

The Bureau concludes that the model validation notice should include the statutory
phrase “if different from the current creditor” when disclosing the original-creditor-information
request right. Thus, as finalized, the model validation notice includes the phrase “if different
from the current creditor.” Further, as discussed below, the Bureau is finalizing new
§ 1006.38(c)(2), which sets forth an alternative procedure that a debt collector may use to
respond to a consumer’s request for original-creditor information when the original creditor is
the same as the current creditor.

Commenters recommended two other modifications to the proposed model notice. To
emphasize the distinction between the debt collector and the creditor, an industry trade group

commenter suggested that the Bureau revise the proposed model notice to emphasize that “North
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South Group is a debt collector, not a creditor.” Another industry trade group stated that the
model notice should incorporate account information into the mini-Miranda disclosure, which
would frontload information that would help consumers recognize alleged debts and thereby
reduce the number of disputes debt collectorsreceive. An industry trade group commenter stated
that the proposed model notice is not properly formatted for standard mailing envelopes.
According to the commenter, § 1006.34(c)(4)’s consumer-response information section will not
fit a standard glassine window return envelope.

The Bureau declines other recommendations to modify the model validation notice. The
Bureau declines to specify that North South Group is “not a creditor,” as consumer testing
indicates that consumers generally have a functional understanding that North South Group is a
debt collector.33® The Bureau declines to modify the debt collection disclosure required by
FDCPA section 807(11) and § 1006.18(e) as finalized in the November 2020 Final Rule. The
Bureau concludes that combining this statutory disclosure with account information would
undermine its clarity and purpose. The Bureau declines to modify the model notice in response
to feedback that the form is not properly formatted for standard mailing envelopes. Comment
34(d)(2)(ii1)-1 clarifies that debt collectors may relocate the consumer-response information
required by § 1006.34(c)(4) to facilitate mailing without losing the safe harbor provided by
§ 1006.34(d)(2). Thus, the Bureau determines that debt collectors will be able to format the form
for mailing.

Various commenters requested that the Bureau publish additional model validation

notices to address specific scenarios. Several consumer advocate commenters urged the Bureau

338 During November 2020 usability testing, 98 percent of participants correctly identified North South Group as the
correct party tosend payments to. Further, participants generally understood thatthey could dispute thedebt with
North South Group. SeeNovember2020 Qualitative Testing Report, supra note34,at 15.
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to translate the model notice into other languages, including Spanish. An industry trade group
commenter recommended that the Bureau develop a model notice that debt collectors could use
with consumers who are not obligated on the debt, such as heirs, successors in interest, and
consumers whose debts were discharged in bankruptcy. An industry commenter recommended
that the Bureau create a model notice that omits all optional disclosures.

The Bureau declines to create additional model validation notice forms. As discussed
earlier in this section-by-section analysis, the Bureau has modified the model-form-safe-harbor
framework under § 1006.34(d)(2) to afford debt collectors more flexibility to customize
validation information to accommodate their business practices and the types of debts they
collect. Within identified limits, debt collectors may make changes to the model validation
notice and still meet the standard for a safe harbor under § 1006.34(d)(2).

The Bureau is making an additional change to the model validation notice in response to
testing. The statement required by § 1006.34(c)(3)(iv) informs the consumer that additional
information regarding consumer protections in debt collection is available on the Bureau’s
website. The Bureau’s most recent consumer testing indicated that a small number of
participants who used the model validation notice were uncertain about where to find more
information about consumers’ protections in debt collection.?3° In response to this finding, the
Bureau is modifying how the statement required by § 1006.34(c)(3)(iv) appears on the model

validation notice to further emphasize this disclosure and the Bureau’s website address.

339 During the mostrecentround of qualitative testing, a few participants stated that they were unsure how to learn
more about debtcollection in general. Forexample, one participant was unable to find the statementrequired by
§ 1006.34(c)(3)(iv) on the model notice. SeeNovember 2020 Qualitative Testing Report, supra note34,at13.
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34(d)(3) Optional Disclosures

Proposed § 1006.34(d)(3) provided that a debt collector could include the optional
information described in § 1006.34(d)(3)(1) through (vi) when providing the validation
information. The Bureau received no comments specifically addressing the language in
proposed § 1006.34(d)(3). Commenters did suggest a variety of optional disclosures to add to
§ 1006.34(d)(3), such as barcodes or QR codes, the date a validation notice was created and sent,
disclosures required by government creditors, and a disclosure notifying the consumer if the debt
collector will record telephone calls. Some of these suggested disclosures are permissible
changes to the model notice under § 1006.34(d)(2)(ii1)3*° or optional disclosures under
§ 1006.34(d)(3), and debt collectors can choose to make other suggested disclosures without safe
harbor protection.

The Bureau is finalizing § 1006.34(d)(3) largely as proposed but with minor technical
revisions for clarity and with one substantive revision to clarify that a debt collector who
includes any of the optional disclosures receives the safe harbor described in § 1006.34(d)(2),
provided that the debt collector otherwise uses the model validation notice or a variation of the
model notice as described in § 1006.34(d)(2). This revision harmonizes § 1006.34(d)(3) with
certain revisions to § 1006.34(d)(2) in the final rule.34!

The Bureau is finalizing § 1006.34(d)(3) and the related provisions of § 1006.34(d)(2),
including each of the optional disclosures that § 1006.34(d)(3) permits debt collectors to provide,

to implement and interpret FDCPA section 809(a) and (b) and pursuant to its FDCPA section

340 See comment 34(d)(2)(iii)-1 (examples of permissible changes to the modelnotice include (1) adding barcodes
or QR codesaslongastheirinclusion doesnotviolate § 1006.38(b),and (2) addingthe datethe form is generated).

3! See the section-by-sectionanalysis of § 1006.34(d)(2)(i), particularly the discussionofnew § 1006.34(d)(2)(i)(A)
and (B), which refers to the optional disclosures.
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814(d) authority to prescribe rules with respect to the collection of debts by debt collectors. The
Bureau also is finalizing § 1006.34(d)(3) and the optional disclosures pursuant to its authority
under section 1032(a) of the Dodd-Frank Act to prescribe rules to ensure that the features of
consumer financial products and services are disclosed fully, accurately, and effectively.
34(d)(3)(i) Telephone Contact Information

Proposed § 1006.34(d)(3)(i) provided that a debt collector could include, along with the
validation information, the debt collector’s telephone contact information, including telephone
number and the times that the debt collector accepts consumer telephone calls.

Two industry trade group commenters supported permitting debt collectors to disclose
telephone contact information, with one such commenter noting that it would facilitate
communication with consumers, and the other noting that some State laws require debt collectors
to disclose telephone contact information. A group of consumer advocate commenters
recommended that the Bureau make telephone contact information a mandatory disclosure.

The Bureau determines that debt collectors should be permitted to include their telephone
contact information along with the validation information. Section 1006.34(d)(3)(1) will
accommodate debt collectors who choose to communicate with consumers by telephone or who
are required to disclose telephone contact information by applicable State law. The Bureau
declines to make telephone contact information a mandatory disclosure because, while many
debt collectors likely will provide telephone contact information, either by choice or because of a
State-law requirement, some debt collectors may not need or want to do so. In such cases,
consumers can use other contact information required in the validation information to contact the
debt collector. For these reasons, the Bureauis finalizing § 1006.34(d)(3)(i) largely as proposed,

except that the Bureau is finalizing the clarification that telephone contact information may
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include, for example, a telephone number as well as the times that the debt collector accepts
consumer telephone calls, as new comment 34(d)(3)(i)—1, rather than in the regulation text as
proposed.
34(d)(3)(ii) Reference Code

Many debt collectors include reference codes on validation notices for administrative
purposes. The Bureau proposed § 1006.34(d)(3)(ii) to accommodate this practice by permitting
a debt collector to include, along with the validation information, a number or code that the debt
collector uses to identify the debt or the consumer. One industry commenter asked the Bureau to
create a safe harbor for debt collectors to use an account number as a reference code, if that
number is labeled as a reference code. The Bureau determines that creating such a safe harbor is
unnecessary because debt collectors may use any number they choose as a reference code.342
The Bureau therefore is finalizing § 1006.34(d)(3)(ii) as proposed.
34(d)(3)(iii) Payment Disclosures

The Bureau proposed in § 1006.34(d)(3)(iii) to allow debt collectors to include certain
payment disclosures along with the validation information, provided that such disclosures were
no more prominent than any of the validation information. Proposed § 1006.34(d)(3)(iii)(A)
provided that a debt collector could include in the validation notice the statement “Contact us
about your payment options,” using that phrase or a substantially similar phrase. Proposed
§ 1006.34(d)(3)(iii)(B) provided that a debt collector could include in the consumer-response
information section described in proposed § 1006.34(c)(4) the statement, “I enclosed this

amount,” using that phrase or a substantially similar phrase, payment instructions after that

32 Although § 1006.34(d)(3)(ii) permits debtcollectors to use any number they choose as a reference code, debt
collectors maybe prohibited from using certain numbers by other applicable laws, such as privacy or data security
rules or regulations.
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statement, and a prompt for a consumer to write in a payment amount. As discussed below, the
Bureau is finalizing § 1006.34(d)(3)(iii) largely as proposed, but with certain revisions for clarity
and consistency with other provisions in the final rule.

Industry and industry trade group commenters supported permitting debt collectors to
include optional payment disclosures. One industry trade group stated that the proposed optional
payment disclosures were appropriate because they would not violate FDCPA section 809(b)’s
overshadowing prohibition.

Consumer advocate commenters generally objected to proposed § 1006.34(d)(3)(iii). A
number of these commenters stated that consumers may perceive the payment disclosures as
threatening, may misconstrue the disclosures as stating that consumers must make a payment to
exercise their FDCPA dispute right, or may be confused about whether a payment is in their
interest. Some commenters stated that the proposed disclosures could lead consumers to make
payments that they might not otherwise have made, which some commenters noted could cause
consumers to inadvertently revive previously time-barred debts. These commenters asked the
Bureau not to finalize proposed § 1006.34(d)(3)(iii).

Some commenters suggested revisions to the proposed optional payment disclosures.
Industry and industry trade group commenters recommended that the Bureau make the proposed
optional payment disclosures more prominent. For example, some commenters suggested that
the proposed optional payment disclosures be placed at the top of the consumer-response
information section. An industry commenter recommended that the model validation notice
include additional optional payment disclosures. Industry trade group commenters
recommended that the Bureau permit debt collectors to include instructions about how a

consumer could make a payment by telephone, website, or alternative payment methods, such as
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debit card or ACH. Based on the concerns noted above about potential consumer
misunderstanding of the payment disclosures, a group of consumer advocate commenters urged
the Bureau to amend the validation notice to segregate the payment disclosures from the other
disclosures and to eliminate the payment prompt on the consumer response form.

For the reasons discussed in the proposal, the Bureau determines that the proposed
optional payment disclosures facilitate payments that may benefit both consumers and debt
collectors. For consumers who recognize and choose to repay all or part of a debt, payment
disclosures may make the transaction more efficient and convenient. In addition, for consumers
who determine that they owe a debt but may not be ready to repay all of it at that time, payment
disclosures may facilitate a discussion that can lead to repayment, settlement, or a payment
plan.34 The Bureau also has determined that the optional payment disclosures do not
overshadow, and are not inconsistent with, consumers’ verification rights pursuant to FDCPA
section 809(b).344

Further, the Bureau’s testing found that the model validation notice, which was tested
with the optional payment disclosures, was not threatening or intimidating.34> The Bureau
disagrees that consumers will believe mistakenly that they must make a payment to exercise their
verification rights. As the proposal noted, consumer testing indicates that consumers who

encounter a payment disclosure on a validation notice understand that a payment is not required

3 See 84 FR 23274,23350 (May 21,2019).

3 For example, during consumer testing, participants reported a variety of actions they thought they could take, and
approximately 50 percent of respondents said they would confirm the debtis accuratebefore responding. Similarly,
participants who received the model validationnotice, which included the optional payment disclosures, generally
understood from thenotice how they could dispute the debt. SeeNovember 2020 Qualitative Testing Report, supra
note34,at11,15.

3% Participants with prior debt collection experience observed thatthe modelnotice was “different” than other
validationnotices they had received because the notice did not include threatening or intimidating language. See
November2020 Qualitative Testing Report, supranote 34,at 10.
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to dispute a debt.3*¢ The Bureau determines that inclusion of the neutral, non-threatening
optional payment disclosures will not confuse consumers about whether making a payment is in
their best interest. For the same reasons, the Bureau declines the suggestion to segregate the
payment disclosures from the other disclosures and to eliminate the payment prompt on the
consumer response form.

The Bureau declines recommendations to permit debt collectors to emphasize or
highlight the payment option disclosures. Making the payment disclosures more prominent, as
some industry commenters suggested, would reduce the efficacy of the model validation notice
and risk overshadowing the validation information in violation of FDCPA section 809(b). The
Bureau also determines that the optional payment disclosures in § 1006.34(d)(3)(iii)(A) and (B)
are sufficient to facilitate payments347 and that additional prominence for the payment
disclosures is not justified. The Bureau also declines to permit debt collectors to include specific
instructions about other payment methods. Section 1006.34(d)(3)(ii1)(A) permits debt collectors
to invite consumers to contact them about payment options, and debt collectors have the ability
to provide information about alternative payment methods in subsequent communications.

For these reasons, this Bureau is finalizing § 1006.34(d)(3)(iii) largely as proposed but
with several revisions for clarity and for consistency with other provisions in the final rule. First,
the Bureau is deleting the sentences that specified that the optional payment disclosures in both
§ 1006.34(d)(3)(iii)(A) and (B) must be no more prominent than any of the validation

information. These deleted sentences are unnecessary in view of revisions to the final rule in

34 FMG Usability Report, supranote 28,at 59-61.

37 During usability testing, participants expressed an understanding that one purpose ofthe model validation notice
was to solicit paymenton a debt. Whenasked about their paymentoptions based onthe model validationnotice,
approximately 80 percent of participants stated that they would contactthe debtcollector by telephone, website,
email, or write to explore payment options. See November 2020 Qualitative Testing Report, supra note34,at10,12.
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§ 1006.34(d)(2) that apply to all of the optional disclosures, which makes the deleted sentences
redundant.?*® In addition, the Bureau is adding language to clarify that a debt collector may
choose to include either of the optional payment disclosures, or both of them. Lastly, the Bureau
is finalizing § 1006.34(d)(3)(iii)(B) to clarify that the optional payment disclosure must appear
“below” (rather than merely “with”) the consumer-response information required by

§ 1006.34(c)(4)(1) and (ii).

Accordingly, final § 1006.34(d)(3)(iii) provides that debt collectors may include either or
both of the following payment disclosures: (1) the statement, “Contact us about your payment
options,” using that phrase or a substantially similar phrase; and (2) below the consumer-
response information required by § 1006.34(c)(4)(i) and (ii), the statement, “I enclosed this
amount,” using that phrase or a substantially similar phrase, payment instructions after that
statement, and a prompt.
34(d)(3)(iv) Disclosures Under Applicable Law

Some States require specific disclosures to appear on validation notices. To enable debt
collectors to comply with both § 1006.34(a)(1) and disclosure requirements under other
applicable law, the Bureau proposed § 1006.34(d)(3)(iv) to permit a debt collector to include, on
the front of the validation notice, a statement that other disclosures required by applicable law
appear on the reverse of the form and, on the reverse of the validation notice, any such legally
required disclosures. Proposed comment 34(d)(3)(iv)—1 provided examples of disclosure

requirements that proposed § 1006.34(d)(3)(iv) would cover, including disclosures required by

38 Final § 1006.34(d)(2)(i) states that certain optional disclosures permitted by § 1006.34(d)(3) are contained onthe
modelnotice; those optional disclosures satisfy the requirementto be no more prominentthan any validation
information. Final§ 1006.34(d)(2)(i)(B) also permits inclusion ofthe optional disclosures described by

§ 1006.34(d)(3) thatare not included onthe modelnotice so longas they are no more prominent than any validation
information; see the section-by-section analysis of § 1006.34(d)(2)(i) for moredetail.
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State statutes or regulations and disclosures required by judicial opinions or orders. For the
reasons discussed below, the Bureau is adopting proposed § 1006.34(d)(3)(iv) with revisions,
including the addition of new regulatory text subsections and commentary.

A number of industry and industry trade group commenters stated that the Bureau’s
proposal regarding disclosures required by other applicable law would either conflict with or not
accommodate such disclosures. Commenters stated that some States require disclosures to
appear on the front of a validation notice.3*° To address such concerns, commenters
recommended that the Bureau allow debt collectors to include required State law disclosures on
the front of the validation notice. One commenter, an industry trade group, urged the Bureau to
allow for formatting flexibility for such State law disclosures while still affording safe harbor
protection. Atleast one commenter suggested that the Bureau preempt State laws that require
disclosures on the front of a validation notice.

The Bureau determines that, particularly with the changes to the model validation notice
discussed in the section-by-section analysis, final § 1006.34(d)(3)(iv) generally will
accommodate disclosures required by other applicable law.339 As noted above, a few States
require time-barred debt disclosures to appear on the front of a validation notice; time-barred
debt disclosures are discussed further below. The Bureau is not aware that States specifically

require any other disclosures to appear on the front of the validation notice; as such, the Bureau

3% Although these commenters cited various State laws requiring disclosures, they primarily referred to State laws
requiring time-barred debt disclosures and revival disclosures. Forexample, one industry trade group commenter
noted that Massachusetts, New Mexico,and New York Stateand City require disclosures abouttime-barred debt

and revival that specifically or practically mustappear on the frontpage of the validationnotice.

30 As discussed in the section-by-section analysis of § 1006.34(d)(2), the finalrule permits a debtcollector who
uses the model validation notice, specified variations of the modelnotice, ora substantially similar form to receive a
safe harbor. Moreover, as discussed below in this section-by-section analysis of § 1006.34(d)(3)(iv), the Bureau is
modifyinghow thestatementrequired by § 1006.34(d)(3)(iv) is disclosed on the model validation notice to mirror
language on a disclosurerequired under Wisconsin law.
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concludes that disclosures specifically required by applicable law, other than in those few
instances relating to time-barred debt, can be accommodated on the reverse of the validation
notice. The Bureau also is not aware of font size, prominence, or placement requirements
established by State or other applicable law that final § 1006.34(d)(3)(iv) will not accommodate,
as discussed further below. Further, the statement that § 1006.34(d)(3)(iv) permits on the front
of a validation notice is consistent with State laws that require statements on the front of the
notice.?! The Bureau will continue to monitor whether disclosures required by other applicable
law are inconsistent or conflict with § 1006.34 or Regulation F generally, and if such an
inconsistency or conflict is identified, the Bureau will endeavor to take action to address it. The
Bureau also reiterates that, unlike the proposal, the final rule does not require the validation
notice to be substantially similar to the model validation notice; thus, if § 1006.34(d)(3)(iv) does
not accommodate a disclosure required under State or other applicable law, then debt collectors
can provide such a disclosure without necessarily violating the rule, but they would lose the
§ 1006.34(d)(2) safe harbor.

The Bureau has revised § 1006.34(d)(3)(iv) in response to feedback and for clarity. Final
§ 1006.34(d)(3)(iv)(A) provides that the debt collector may include, on the reverse of the
validation notice, any disclosures that are specifically required by, or that provide safe harbors

under, applicable law and, if any such disclosures are included, a statement on the front of the

31 See, e.g.,Colo. Rev. Stat. sec. 12-14-105(3)(c) (“In its initial written communication to a consumer, a collection
agency shallinclude the following statement: ‘For information aboutthe Colorado Fair Debt Collection Practices
Act, see www.ago.state.co.us/cadc/cadecmain.cfm.” If the notificationis placed on theback of the written
communication, there shallbe a statement on the front notifying the consumer of such fact.””); Wis. Admin. Code
DFI-Bkgsec.74.13 (“Unless the initial communication is written and contains the followingnotice or the debtor has
paid the debt, a licensee shall send the debtor the following notice within 5 days a fter the initial communication with
a debtor: ‘This collectionagency is licensed by the Division of Banking in the Wisconsin Department of Financial
Institutions, www.wdfi.org.’ .. . here the notice required by sub. (1) is printed on thereverseside of any collection
notice or validation sent by the licensee, the front of suchnotice shall bear the following statement in not less than

8 point type: “Notice: See Reverse Side for Important Information.”).
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validation notice referring to those disclosures. Final comment 34(d)(3)(iv)(A)-1 clarifies that
disclosures permitted by § 1006.34(d)(3)(iv)(A) include, for example, specific disclosures
required by Federal, State, or municipal statutes or regulations, and specific disclosures required
by judicial or administrative decisions or orders, including administrative consent orders. The
comment also describes how such disclosures could include, for example, time-barred debt
disclosures and disclosures that the current amount of the debt may increase or vary due to
interest, fees, or other charges, provided that such disclosures are specifically required by
applicable law.

The Bureau has revised § 1006.34(d)(3)(iv) and its accompanying commentary from the
proposal to clarify the disclosures that are permitted by § 1006.34(d)(3)(iv). Specifically, the
revisions clarify that the provision applies if a debt collector must comply with a specific
disclosure requirement under Federal, State, or local law, or under a judicial or administrative
decision or order. As such, the Bureau emphasizes that this provision is not intended to capture
circumstances in which a debt collector is not providing a disclosure that is required under a
specific law, decision, or order, but rather the debt collector is providing a disclosure to try to
comply with a more general legal requirement. For example, if the debt collector were to add
language to the validation notice to try to avoid a finding of an unfair, deceptive, or abusive
practice under Dodd-Frank Act section 1031 or the FDCPA, that is not an optional disclosure
covered by § 1006.34(d)(3)(iv). Debt collectors are not precluded from making such disclosures,
but they will not receive the safe harbor under § 1006.34(d)(2).

The Bureau has made modifications to the final rule, moreover, to provide additional

flexibility with respect to time-barred debt disclosures, in response to feedback to the proposal.
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Undernew § 1006.34(d)(3)(iv)(B),332 if a debt collector is collecting time-barred debt, the debt
collector may include on the front of the validation notice any time-barred debt disclosure that is
specifically required by, or that provides a safe harbor under, applicable law, provided that
applicable law specifies the content of the disclosure.35> New comment 34(d)(3)(iv)(B)-1
clarifies that, for example, if applicable State law requires a debt collector who is collecting
time-barred debt to disclose to the consumer that the law limits how long a consumer can be sued
on a debt and that the debt collector cannot or will not sue the consumer to collect it, the debt
collector may include that disclosure on the front of the validation notice. New comment
34(d)(3)(iv)(B)-1 also includes a cross-reference to the definition of time-barred debt under

§ 1006.26(a)(2) and clarifies that, for purposes of § 1006.34(d)(3)(iv)(B), time-barred debt
disclosures may include disclosures about revival of debt collectors’ right to bring a legal action
to enforce the debt. The Bureau concludes that providing additional flexibility to debt collectors
to make these optional disclosures either on the front or reverse of the validation notice is
warranted in view of circumstances in which it may be difficult to discern under applicable State
or local law whether time-barred debt disclosures must appear on the front of a validation notice.
Moreover, the Bureau is finalizing § 1006.34(d)(3)(iv)(B) in view of the Bureau’s decision not to
finalize a requirement for debt collectors to provide disclosures relating to time-barred debt or

revival laws, described in more detail in the section-by-section analysis of § 1006.26.

352 To permit this additional flexibility for time-barred debtdisclosures as distinguished from other disclosures made
underapplicable law, the final rule has re-numbered proposed § 1006.34(d)(3 )(iv), which would havespecified that
the applicable law disclosures are placed onthe reverse side of the validationnotice only,as § 1006.34(d)(3)(iv)(A).

353 As with other disclosures required by or providing sa fe harbors under applicable law, debt collectors can also
makethe time-barred debt disclosures on thereverse ofthe validation notice pursuantto § 1006.34(d)(3)(iv)(A).
See comment 34(d)(3)(iv)(A)—-1, which gives an example of a time-barred debtdisclosure as a disclosure permitted
by § 1006.34(d)(3)(iv)(A).
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The Bureau received feedback about modifying the scope of proposed
§ 1006.34(d)(3)(iv). An industry trade group commenter stated that the Bureau should limit
§ 1006.34(d)(3)(iv) to State laws and exclude disclosures required by judicial decisions or
orders. Accordingto the commenter, courts should not be permitted to dictate non-standard
disclosures that would limit the efficacy of the model validation notice and result in validation
notices that vary by jurisdiction. This commenter asserted that permitting courts to vary the
model validation notice would be inconsistent with the framework in other consumer financial
laws and regulations, such as TILA and Regulation Z, which do not permit courts to add
disclosures to model forms. A group of consumer advocate commenters asked the Bureau to
prohibit debt collectors from including disclosures that are permitted, but not required, by
applicable law, because including all possible disclosures would overwhelm consumers. On the
other hand, an industry trade group commenter asked the Bureau to allow debt collectors to
include such disclosures.

The Bureau determines that § 1006.34(d)(3)(iv) should cover disclosures required
pursuant to judicial or administrative decisions or orders, including administrative consent
orders. Permitting disclosures required by judicial or administrative decisions or orders to
appear, like any State-law-required disclosures, on the reverse of a validation notice will neither
undermine the efficacy of the model validation notice nor create validation notices that
significantly vary by jurisdiction, other than on the reverse of the notice. Further, the Bureau
concludes that permitting judicially mandated disclosures to appear on validation notices is not
inconsistent with other consumer financial laws, as some commenters suggested. For instance,
the Bureau understands that nothing in TILA and its implementing Regulation Z prohibit, as

those commenters appeared to believe, creditors from making disclosures required pursuant to

228



judicial orders or decisions. As noted above, final comment 34(d)(3)(iv)(A)—1 clarifies that the
disclosures permitted by § 1006.34(d)(3)(iv) include specific disclosures required by judicial
decisions or orders.

In response to feedback, the Bureau also is finalizing § 1006.34(d)(3)(iv)(A) and
comment 34(d)(3)(iv)(A)-1 to permit debt collectors to include disclosures that provide safe
harbors under applicable law without losing the safe harbor for compliance under
§ 1006.34(d)(2). Such disclosures can mitigate legal risks for debt collectors and reduce the
potential for consumer harm.3* On the other hand, the Bureau declines to allow debt collectors
to include disclosures on the validation notice that are merely permitted by other applicable law
and still retain the safe harbor.35> Such disclosures may be irrelevant to consumers, and their
inclusion on the validation notice may overwhelm consumers or overshadow more relevant
disclosures. Nevertheless, as noted elsewhere, a debt collector who included such a disclosure
would not necessarily violate Regulation F; that debt collector would, however, be outside the
safe harbor for compliance.

Some commenters suggested that the Bureau revise the text and placement of the
§ 1006.34(d)(3)(iv) disclosure that appeared on the model validation notice. An industry trade
group commenter noted that Wisconsin law allows disclosures on the reverse of the notice but
requires the statement, “Notice: See Reverse Side for Important Information.” A group of

consumer advocate commenters suggested that disclosures required by applicable law should be

3% Avila,817 F.3dat76 (adopting the safe harbor approach for debt collectors disclosing the amount of the debt
when the balance may increase due to interest and fees adopted in Millerv. McCalla, Raymer, Padrick, Cobb,

Nichols, & Clark, LLC,214F.3d 872,876 (7th Cir.2000)).

35 As discussed earlier in this section-by-sectionanalysis, § 1006.34(d)(3)(iv) has beenrevised in the final rule to
clarify that the optional disclosures are those that are “specifically” required by applicable law orthatprovide a safe
harborunderapplicable law.
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separately labeled as “Disclosures Required by Your State” and “Disclosures Required by Local
Federal Courts.”

Relatedly, some commenters noted that some State laws include specific prominence or
font size requirements for validation notice disclosures. A comment letter from two associations
of State regulatory agencies expressed concerns that proposed § 1006.34(d)(3)(iv), as disclosed
on the model validation notice, was not sufficiently prominent. In particular, these commenters
objected that the statement about disclosures required by applicable law appeared below the
§ 1006.34(d)(3)(iii)(A) payment disclosure.

In response to feedback, the Bureau is including a new comment 34(d)(3)(iv)(A)-2 to
clarify how the disclosure described in § 1006.34(d)(3)(iv)(A) may appear depending on the
delivery mechanism. The comment clarifies that, if a debt collector includes disclosures
pursuantto § 1006.34(d)(3)(iv)(A), the debt collector must include a statement on the front of the
validation notice referring to those disclosures; and a debt collector may comply with the
requirement to refer to the disclosures by including on the front of the validation notice the
statement, “Notice: See reverse side for important information,” or a substantially similar
statement. The comment further notes that if, as permitted by comment 34(d)(3)(iv)(A)-1,a
debt collector places the disclosures below the content of the validation notice, the debt collector
may comply with the requirement to refer to the disclosures by stating, “Notice: See below for
important information,” or a substantially similar statement.

In response to feedback, the Bureau is also modifying how the statement required by
§ 1006.34(d)(3)(iv) is disclosed on the model validation notice. Specifically, the

§ 1006.34(d)(3)(iv) statement appears on the final model notice as: “Notice: See Reverse Side
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for Important Information.””33¢ The Bureau finds that this phrase is clearer, more conspicuous,
and more likely to encourage consumer action than the proposed phrase, “Review state law
disclosures on reverse side, if applicable.” Finally, the Bureau declines the suggestion to require
debt collectors to label which disclosures are included pursuant to State law and which are
included pursuant to judicial orders and decisions. That distinction likely makes little practical
difference to consumers.

The Bureau also determines that the § 1006.34(d)(3)(iv) disclosure should be more
prominent than in the proposed model validation notice, in part to account for the fact noted by
some commenters that disclosures required by other applicable law may have prominence
requirements, including clear and conspicuous requirements. The Bureau therefore has modified
the model validation notice to further emphasize the § 1006.34(d)(3)(iv) disclosure. Specifically,
in contrast to the proposed model validation notice, on which the disclosure appeared in regular
font in the middle of a list of other disclosures, the disclosure appears on the final model
validation notice underlined and in bold font and separated from other disclosures.

Commenters sought additional guidance about what constitutes the “reverse side” of the
validation notice. Two industry trade group commenters recommended that the Bureau interpret
“reverse side” as synonymous with “next page” to allow debt collectors to use a second page to
provide disclosures required by other applicable law. Relatedly, one commenter stated that
requiring a debt collector to print on both sides of a validation notice would increase costs. Two

associations of State regulatory agencies asked the Bureau to clarify where State law disclosures

3% The Bureaubased this statement ona Wisconsin disclosure requirement. See Wis. Admin. Code DFI-Bkg
sec.74.13.
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should be placed on validation notices delivered electronically, since disclosures delivered
electronically will not have a reverse side.

The Bureau recognizes that the meaning of “on the reverse” may vary by delivery method
and format and that clarification is warranted, particularly as to validation notices delivered
electronically. As such, the Bureau is adopting new comment 34(d)(3)(iv)(A)-1, which clarifies,
in relevant part, that if a debt collector provides a validation notice in the body of an email, the
debt collector may, in lieu of including the disclosures permitted by § 1006.34(d)(3)(iv)(A) on
the reverse of the validation notice, include them in the same communication below the content
of the validation notice. Furthermore, as discussed above, comment 34(d)(3)(iv)(A)-2 notes
that, if a debt collector places the disclosures below the content of the validation notice, the debt
collector may comply with the requirement to refer to the disclosures by including the statement,
“Notice: See below for important information,” or a substantially similar statement. These
commentary provisions, therefore, address circumstances in which the validation notice is
delivered in the body of an email.

The Bureau declines to permit debt collectors to place disclosures required by other
applicable law on a second page while maintaining the § 1006.34(d)(2) safe harbor, as some
commenters requested. In § 1006.34(d)(2)(ii), the Bureau specifies two narrow circumstances in
which debt collectors are permitted to include validation information on a second page because
such information, presented on a second page, is likely to benefit consumers.?’ And, in both
cases, if a debt collector includes the disclosures on a second page, the debt collector loses the

§ 1006.34(d)(2) safe harbor with respect to the second page. The Bureau determines that it is

337 Final § 1006.34(d)(2)(ii) allows a second page for debt collectors to provide information that would otherwise be
provided in a relatively abbreviated itemization of the debt (i.e., itemization ona second page and for the special
rule regarding certain residential mortgage debt). This narrow exception allows the debt collector to potentially
provide significantly more information to the consumerona second page.
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unwarranted to provide a safe harbor that would be more expansive both in scope and protection
than the other targeted exceptions to debt collectors providing other applicable law disclosures
on a second page. The Bureau notes that debt collectors may include such disclosures on a
second page without necessarily violating the rule.

The Bureau is making one additional change not in response to comments.

Section 1006.34(d)(3)(iv)(A) provides, in relevant part, that disclosures made under

§ 1006.34(d)(3)(iv) must not appear directly on the reverse of the consumer-response
information required by § 1006.34(c)(4), which appears on the front of the notice. This revision
is included to ensure that debt collectors who choose to make the optional disclosures under

§ 1006.34(d)(3)(iv) do not provide the disclosures in a place where the disclosures would be
returned with the consumer-response information.

The Bureau notes that if, as permitted by § 1006.34(d)(3)(iv), a debt collector includes on
the front of a validation notice the required statement regarding disclosures under other
applicable law (i.e., “Notice: See reverse side for important information”), the debt collector
must actually place such disclosures on the reverse. Conversely, a debt collector may not
include disclosures under other applicable law on the reverse of a validation notice without
including the statement about those disclosures on the front of the validation notice. The Bureau
intended this effect when it proposed § 1006.34(d)(3)(iv) and notes it here for clarity.

Accordingly, the Bureau is finalizing § 1006.34(d)(3)(iv) and its related commentary
with both substantive revisions and minor wording changes.
34(d)(3)(v) Information about Electronic Communications

Proposed § 1006.34(d)(3)(v) provided that debt collectors could include certain

information about electronic communications along with the validation information. First,
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proposed § 1006.34(d)(3)(v)(A) provided that a debt collector could include the debt collector’s
website and email address. Second, proposed § 1006.34(d)(3)(v)(B) provided that a debt
collector could include, for validation information not provided electronically, the statement
described in § 1006.34(c)(3)(v) explaining how a consumer could take the actions described in
§ 1006.34(c)(4) and § 1006.34(d)(3) electronically.>>® One industry commenter supported
proposed § 1006.34(d)(3)(v), and the Bureau is finalizing it as proposed, with technical revisions
to reflect conforming changes to final § 1006.34(c)(3)(v). For example, final
§ 1006.34(d)(3)(v)(B) no longer contains a reference to § 1006.34(d)(3) because final
§ 1006.34(c)(3)(v) itself no longer refers to § 1006.34(d)(3).3%?
34(d)(3)(vi) Spanish-Language Translation Disclosures

Proposed § 1006.34(d)(3)(vi) provided that a debt collector could include, along with the
validation information, optional Spanish-language disclosures that consumers could use to
request a Spanish-language validation notice. The proposal stated that Spanish-speaking LEP
consumers may benefit from a Spanish-language disclosure informing them of their ability to
request a Spanish-language translation, if a debt collector chooses to make such a translation
available.3¢0 The proposal stated that debt collectors may wish to provide validation information

in Spanish, as doing so may facilitate their communications with consumers.

358 Proposed § 1006.34(c)(3)(v) provided thatsucha statement was required validation information for validation
notices provided electronically.

3% As discussed in the section-by-section analysis of § 1006.34(c)(3)(v), the finalrule does not require debt
collectors who provide validation notices electronically to includestatements explaininghow consumers can take
the actions describedin § 1006.34(d)(3) electronically.

360 Spanish speakers represent the second-largest language group in the United States after English speakers. Asof
2016,40 million residents in the United States a ges five and older spoke Spanish at home. See U.S. Census Bureau,
Profile Americafor Facts for Features CB17-FF.17: Hispanic Heritage Month 2017 ,at4 (Oct. 17,2017),
https://www.census.gov/newsroomy/facts-for-features/2017/hispanic-heritage.html.
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Consumer advocate commenters generally supported permitting debt collectors to
provide certain Spanish-language disclosures along with the validation information. Some
consumer advocate commenters recommended that the Bureau also require debt collectors to
provide the disclosures described in proposed § 1006.34(d)(3)(vi). A group of consumer
advocate commenters urged the Bureau to require a debt collector to send a translated validation
notice if the debt collector receives a request from a consumer seeking information in the
consumer’s preferred language, including a request received using the proposed tear off portion
of the validation notice.

An industry commenter supported proposed § 1006.34(d)(3)(vi) on the understanding
that the Spanish-language disclosures would be optional. According to the commenter, requiring
debt collectors to provide foreign language disclosures would entail significant costs. An
industry commenter and an industry trade group commenter asked the Bureau to clarify whether
providing the proposed § 1006.34(d)(3)(vi) disclosures would obligate a debt collector to provide
future communications in Spanish to the consumer. Some commenters raised questions about
whether the validation period would be paused when a consumer requests a Spanish-language
translation of the validation notice and then restart when it is received, with a local government
commenter supporting such a revision in the final rule.

The Bureau declines to make the Spanish-language disclosures described in
§ 1006.34(d)(3)(vi) mandatory. A requirement to provide the § 1006.34(d)(3)(vi) disclosures,
standing alone, would not be overly burdensome because the translation language is precisely
described in the regulation and is also included on the model validation notice. However, the
content of those disclosures means that mandating them would effectively compel debt collectors

to provide translated validation notices to certain consumers (i.e., consumers who respond to the
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§ 1006.34(d)(3)(vi) disclosures by requesting a Spanish-language validation notice).3¢! As
discussed in the proposal, the Bureau did not propose to require debt collectors to provide
translated validation notices because of the associated costs of such a requirement,3%2 and the
Bureau is declining to finalize such a requirement in this final rule.363

A debt collector who provides the optional disclosure described in § 1006.34(d)(3)(vi)
must honor a consumer’s request for a translated validation notice or risk violating FDCPA
section 807. However, the proposal did not expressly state that the debt collector would be
obligated to provide the Spanish-language translation of the validation notice in this
circumstance. The proposal only implied such an obligation. To make the rule clearer, the
Bureau is finalizing a new § 1006.34(e)(2), which provides that a debt collector who includes in
the validation information either or both of the optional disclosures described in
§ 1006.34(d)(3)(vi), and who thereafter receives a request from the consumer for a Spanish-
language validation notice, must provide the consumer a validation notice completely and
accurately translated into Spanish.3%* The Bureau clarifies that, other than with respect to
§ 1006.34(e)(2), nothing in the rule obligates a debt collector to provide future communications
in Spanish solely because the debt collector provided a disclosure described in
§ 1006.34(d)(3)(vi) in Spanish.

Regarding the commenters who asked for clarification about, or supported, restarting the
validation period when the consumer requests a Spanish-language validation notice, the Bureau

declines to mandate such a change but notes that debt collectors who voluntarily restart the

#115U.8.C. 1692e.

36284 FR 23274,23352(May21,2019).

383 See the section-by-section analysis of § 1006.34(e).
364 Id
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validation period after providing a copy of the Spanish-language validation notice following the
consumer’s request do not violate the FDCPA or Regulation F.

For these reasons, the Bureau is finalizing § 1006.34(d)(3)(vi) largely as proposed but
with a revision to clarify that a debt collector may include either of the optional Spanish-
language translation disclosures, or both of them.
34(d)(3)(vi)(4)

Proposed § 1006.34(d)(3)(vi)(A) provided that a debt collector could include a statement
in Spanish informing a consumer that the consumer could request a Spanish-language validation
notice. Specifically,the Bureau proposedin § 1006.34(d)(3)(vi)(A) to permit the statement,
“Pongase en contacto con nosotros para solicitar una copia de este formulario en espafiol,” using
that phrase or a substantially similar phrase in Spanish. In English, this phrase means, “You may
contact us to request a copy of this form in Spanish.” The proposal clarified that a debt collector
who provided this optional disclosure could also include supplemental information in Spanish
specifying how a consumer could request a Spanish-language validation notice. Proposed
comment 34(d)(3)(vi)(A)-1 explained that, for example, a debt collector could provide a
statement in Spanish that a consumer could request a Spanish-language validation notice by
telephone or email.

Consumer advocate commenters supported the Spanish-language disclosure described in
proposed § 1006.34(d)(3)(vi)(A). The Bureau received no other comments specifically
addressing the disclosure. Accordingly, the Bureau is finalizing § 1006.34(d)(3)(vi)(A) and its

related commentary as proposed, with only minor wording changes.
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34(d)(3)(vi)(B)

Proposed § 1006.34(d)(3)(vi)(B) provided that debt collectors could include in the
consumer-response information section of the validation notice a statement in Spanish that a
consumer could use to request a Spanish-language validation notice. Specifically, the Bureau
proposed in § 1006.34(d)(3)(vi)(B) to permit debt collectors to include the statement, “Quiero
esta forma en espafiol,” using that phrase or a substantially similar phrase in Spanish. In English,
this phrase means, “I want this form in Spanish.” Proposed § 1006.34(d)(3)(vi)(B) would have
required this statement to be next to a prompt that the consumer could use to request a Spanish-
language validation notice.

Consumer advocate commenters generally supported the Spanish-language disclosure
described in proposed § 1006.34(d)(3)(vi)(B). However, a group of consumer advocate
commenters stated that the Spanish translation in proposed § 1006.34(d)(3)(vi)(B) was
inaccurate. Specifically, the commenters stated that the correct Spanish translation of “form” is
“formulario,” not “forma.” The word “forma” appeared in both proposed § 1006.34(d)(3)(vi)(B)
and in the sample disclosure on the proposed model validation notice. The Bureau finds that
“formulario,” not “forma,” is the correct Spanish translation of “form.” The Bureau also finds
that, for gender agreement, § 1006.34(d)(3)(vi)(B) should read “este formulario,” not “esta
formulario.”

The Bureau is finalizing § 1006.34(d)(3)(vi)(B), its related commentary, and the
disclosure on the model validation notice as proposed, but with revisions to correct the
translation errors and with other, minor wording changes for consistency with other provisions of

the final rule.
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34(d)(3)(vii)

The Bureau proposed § 1006.34(c)(2)(iii) to provide that the merchant brand, if any,
associated with a credit card debt, to the extent available to the debt collector, is validation
information that must be provided to the consumer. Proposed comment 34(c)(2)(iii)-1 provided
an example of merchant brand information that the Bureau initially determined would be
available to a debt collector and that, therefore, would be required on a validation notice.

For the reasons discussed below, the Bureau is not finalizing § 1006.34(c)(2)(iii) and its
related commentary. Instead, the Bureau is restructuring and renumbering proposed
§ 1006.34(c)(2)(ii1) as a new optional disclosure under § 1006.34(d)(3)(vii), which permits, but
does notrequire, debt collectors to disclose the merchant brand, affinity brand, or facility name,
if any, associated with the debt (and doesnot limit the optional disclosure to credit card debt).

Industry, industry trade group, and consumer advocate commenters uniformly agreed
that, if available, merchant brand information may help consumers recognize debts. For
example, consumer advocate commenters stated that, in the case of a store-branded credit card, a
consumer may not associate the debt with the original creditor (often a bank) and may be more
likely to recognize the merchant, whose name appears on the credit card. A group of consumer
advocate commenters asserted that such information was important, impliedly suggesting that the
Bureau require its disclosure as part of the validation information.

Although supportive of the proposed disclosure in principle, some industry trade group
commenters asked the Bureau to clarify the circumstances in which merchant brand information
would be deemed available. According to these commenters, whether merchant brand
information is available may be unclear because it is not always identifiable in a consumer’s file

or a creditor may not have provided it. One industry trade group commenter stated that the
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proposed provision requiring disclosure of merchant brand information for credit cards as part of
the validation information would better serve consumers and reduce compliance costs if the
provision included broader categories than merchant brand names and was an optional, rather
than mandatory, disclosure.

The Bureau received other comments about expanding the scope of proposed
§ 1006.34(c)(2)(iii). An industry trade group commenter recommended that § 1006.34(c)(2)(iii)
also encompass affinity brand information (e.g., the name of'a college). Other commenters
recommended that debt collectors be permitted or required to disclose the facility name
associated with a medical debt (e.g., the name of a hospital). Accordingto commenters, a
consumer may be more likely to recognize a facility where treatment was provided than the
healthcare service provider that is the creditor. A group of consumer advocate commenters
noted that increasingly a hospital name may act as a brand for an umbrella of service providers
and thus should be treated in the same manner as a merchant brand.

The Bureau determines that merchant brand information may help consumers recognize
debts. However, the Bureau agrees with the feedback that whether merchant brand information
is available may not always be clear to a debt collector. This ambiguity is particularly likely
with respect to debts that have been sold or transferred multiple times. Furthermore, notall
creditors will have an associated merchant brand, at least one that is distinct from the creditor
name.

Accordingly, in lieu of finalizing the requirement in proposed § 1006.34(c)(2)(iii), the
Bureau is adoptingnew § 1006.34(d)(3)(vii), which permits, rather than requires, debt collectors
to disclose the merchant brand information, if any, associated with a debt. By making merchant

brand an optional disclosure, the Bureau eliminates a source of potential ambiguity that could
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expose debt collectors to legal risk. In addition, notwithstanding this modification, the Bureau
concludes that debt collectors will be incentivized to provide merchant brand information if it is
available. Commenters uniformly agreed that merchant brand information helps consumers
recognize debts.3%5 Thus, debt collectors likely will benefit from including merchant brand
information if possible. Providing merchant brand information will also benefit consumers by
allowing them to more easily identify debts, determine whether they owe them, and avoid the
confusionresulting from seeing a validation notice with an unfamiliar name (which potentially
leads to the consumer ignoring the notice).

The Bureau finds that affinity brand information and facility name information also may
help consumers recognize debts they owe. Whereas a merchant brand can be generally
understood as the labelling or branding of a commercial entity, such as a retail store, an affinity
brand may reflect the labelling or branding of an entity that is not necessarily commercial but
one with which the consumer has a relationship. For example, a higher education institution
(e.g., “College of Columbia”) or a charity may be associated with a consumer financial product
(e.g.,acredit card provided by “ABC Bank”) as an affinity brand. See comment 34(d)(3)(vii)-2.
Moreover, facility name information (e.g., “ABC Hospital”’) may prove more recognizable to
consumers with respect to a medical debt than the name of, for example, the physicians group or
laboratory that is the actual creditor (particularly if the consumer has one appointment or

procedure at one facility that results in multiple bills from multiple providers). See comment

365 See 84 FR 23274,23340 (May 21,2019) (citing the Bureau’s consumer focus group findings thatindicate
consumers use merchant brands to recognize credit card debts).
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34(d)(3)(vii)-3. Thus, § 1006.34(d)(3)(vii) also permits debt collectors to disclose an affinity
brand or a facility name, if any, associated with a debt.3¢¢

For these reasons, the Bureau is finalizing § 1006.34(d)(3)(vii) to provide that, along with
the validation information, debt collectors may disclose the merchant brand, affinity brand, or
facility name, if any, associated with a debt. The Bureau also is adopting new comments
34(d)(3)(vii)—1 through -3 to provide examples of a merchant brand, an affinity brand, and a
facility name, respectively.
34(d)(3)(viii)

The Bureau is finalizing § 1006.34(d)(3)(viii) to provide that, although it is not required,
a debt collector who is collecting debt not related to a consumer financial product or service may
disclose certain additional information without losing the safe harbor provided by
§ 1006.34(d)(2) (assuming the debt collector otherwise satisfies the conditions for the safe
harbor). Specifically, § 1006.34(d)(3)(viii) provides that, if a debt collector is collecting debt
other than debt related to a consumer financial product or service as defined in § 1006.2(f), the
debt collector may disclose: (1) the name of the creditor to whom the debt was owed on the
itemization date (i.e., the information specified in § 1006.34(c)(2)(iii)); or (2) a statement that
informs the consumer that additional information regarding consumer protections in debt
collection is available on the Bureau’s website at www.cfpb.gov/debt-collection (i.e., the
information specified in § 1006.34(c)(3)(iv)). The Bureau determines that receipt of this

information may be helpful for consumers.

3% Although § 1006.34(d)(3)(vii) permits debt collectors to disclose the facility name associated with a medical debt
alongwith the validation information, debt collectors may be prohibited from doing so by otherapplicable laws,
such as healthcare privacy rules orregulations.
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34(d)(4) Validation Notices Delivered Electronically

As discussed in the proposal and in the November 2020 Final Rule, promoting electronic
communications may benefit consumers and debt collectors.3¢’ As also discussed in the
proposal, allowing debt collectors to make certain formatting modifications to validation notices
delivered electronically may help consumers exercise their verification rights under FDCPA
section 809 and may facilitate a debt collector’s ability to process and understand a consumer’s
response to such an electronically delivered validation notice. Proposed § 1006.34(d)(4)
therefore provided several modifications, discussed in the section-by-section analysis of
§ 1006.34(d)(4)(i) and (i1) below, that a debt collector could make, at its option, to the formatting
of a validation notice delivered electronically.

An industry trade group commenter expressed support for proposed § 1006.34(d)(4)’s
facilitation of validation notices delivered electronically. The Bureau received no other
comments specifically addressing proposed § 1006.34(d). Accordingly, the Bureau is finalizing
§ 1006.34(d)(4) with only minor wording changes.

The Bureau is finalizing § 1006.34(d)(4) to implement and interpret FDCPA section
809(b) by establishing formatting requirements that facilitate the consumer’s right to dispute a
debt and request original-creditor information, and pursuant to its FDCPA section §14(d)
authority to prescribe rules with respect to the collection of debts by debt collectors. The Bureau
also is finalizing § 1006.34(d)(4) pursuant to its authority under section 1032(a) of the Dodd-
Frank Actto prescribe rules to ensure that the features of consumer financial products and

services are disclosed fully, accurately, and effectively.

367 See 84 FR 23274,23351 (May 21,2019); 85 FR 76734,76755 (Nov. 30, 2020).
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34(d)(4)(i) Prompts

Proposed § 1006.34(d)(4)(i) provided that a debt collector delivering a validation notice
electronically pursuant to § 1006.42 could display any prompt required by § 1006.34(c)(4)(i) or
(1) or (d)(3)(iii)(B) or (vi)(B) as a fillable field.363

One industry trade group commenter supported proposed § 1006.34(d)(4)(i). According
to the commenter, if a validation notice is delivered by email, a debt collector should be
permitted to format the prompts in the consumer-response information section so that the debt
collector receives an email if a consumer selects them. Another industry trade group commenter
asked the Bureau to clarify whether a fillable field includes a checkbox.

A consumer advocate commenter raised concerns about permitting a debt collector to
format the payment prompt described in § 1006.34(d)(3)(iii)(B) as a fillable field. According to
the commenter, scammers could impersonate legitimate debt collectors and attempt to convince
consumers to make payments on fraudulent debts using the payment prompts. The commenter
urged the Bureau to evaluate the security risks associated with fillable payment prompts and
consider other approaches.

The Bureau determines that allowing a debt collector to design a validation notice
delivered electronically to include fillable prompts will benefit consumers and industry by
making it easier for consumers to exercise their verification rights, make a payment, or request a
Spanish-language translation of the notice. The Bureau does not find that permitting a debt
collector to format the payment prompt described in § 1006.34(d)(3)(iii)(B) as a fillable field
entails substantial security risks. The Bureau acknowledges that, in general, electronic

communications present certain security risks to consumers. However, the Bureau finds that

368 84 FR 23274,23405(May21,2019).
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these general risks do not justify preventing debt collectors from including in electronic
communications common design modifications, such as prompts, that are convenient to
consumers. Thus, the Bureau declines to limit the ability of legitimate debt collectors to include
on validation notices a common design modification that will benefit consumers.36°

Accordingly, the Bureau is finalizing § 1006.34(d)(4)(i) largely as proposed, with only
minor wording changes for consistency with other provisions in the final rule.
34(d)(4)(ii) Hyperlinks

Proposed § 1006.34(d)(4)(ii) provided that a debt collector delivering a validation notice
electronically could embed hyperlinks in the validation notice that, when clicked, would connect
consumers to the debt collector’s website or permit consumers to dispute a debt or request
original-creditor information.

Industry trade group commenters supported proposed § 1006.34(d)(4)(ii). For example, a
commenter stated that hyperlinks are an important feature used to reduce the complexity of email
and text messages while allowing readers to access important information. A consumer advocate
commenter recommended that the Bureau also permit debt collectors to embed a hyperlink that
connects consumers to the Bureau’s website address described in § 1006.34(c)(3)(iv).

The Bureau determines that hyperlinks are a formatting modification that may benefit
consumers and debt collectors if included in validation notices that are delivered electronically.
And the Bureau agrees that debt collectors should be permitted to include a hyperlink that
connects consumers to the Bureau’s website address described in § 1006.34(c)(3)(iv).

Accordingly, the Bureau is finalizing § 1006.34(d)(4)(ii) to provide that debt collectors may

3% With respect to the comment about whether a fillable field includes a checkbox, the Bureau confirms that a
fillable field mayappearas anunmarked checkbox that a consumer canselect.
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embed hyperlinks that, when clicked, connect consumers to the debt collector’s website, connect
consumers to the Bureau’s debt collection website as disclosed pursuant to § 1006.34(c)(3)(iv),
or permit consumers to dispute the debt or request original-creditor information.

34(e) Translation into Other Languages

The Bureau proposed § 1006.34(e) to provide that a debt collector could send a consumer
a validation notice completely and accurately translated into any language if the debt collector
also sent an English-language validation notice that satisfied § 1006.34(a)(1). Proposed
§ 1006.34(e) also provided that, if a debt collector already provided a consumer an English-
language validation notice that satisfied § 1006.34(a)(1) and subsequently provided the consumer
a validation notice translated into any other language, the debt collector would not need to
provide an additional copy of the English-language notice. Proposed comment 34(e)—1 clarified
that the language of a validation notice obtained from the Bureau’s website would be considered
a complete and accurate translation, although debt collectors would be permitted to use other
validation notice translations if they were accurate and complete.

Industry and industry trade group commenters supported proposed § 1006.34(e) and its
optional approach to providing validation notices translated into other languages. An industry
trade group commenter stated that this approach was appropriate because some debt collectors
may not have the resources to conduct collections activities in languages other than English.
Other industry trade group commenters stated that requiring debt collectors to provide validation
notices in other languages would be burdensome and costly. An industry trade group commenter
stated that, if a debt collector provided a validation notice in another language, a consumer

would expect the debt collector to communicate in that language. According to this commenter,
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if the debt collector was unable to do so, this unfulfilled expectation would frustrate consumers
and expose debt collectors to litigation risk.

Other commenters, including consumer advocates, legal aid providers, and faith groups,
recommended that debt collectors be required to provide non-English validation notices to LEP
consumers. Accordingto these commenters, LEP consumers tend to experience poverty at much
greater rates, face significant challenges navigating the debt collection process, and are often
subject to harassment and deception. Commenters stated that English-language validation
notices would not enable LEP consumers to understand their rights in debt collection or to take
appropriate action if they did not believe that they owed a debt. Commenters cited demographic
statistics showing the growing population of LEP consumers, particularly in certain localities. A
consumer advocate commenter stated that case law suggests that a debt collector’s failure to
provide a non-English validation notice to an LEP consumer may violate the FDCPA.370

To address these concerns, these commenters suggested various mandatory frameworks
that would require debt collectors to provide translated validation notices to consumers. These
suggested alternative frameworks included requiring debt collectors to provide a translated
validation notice: (1) in Spanish and located on the back of every English-language validation
notice; (2) with every English-language validation notice if the debt collector knows or should
know the consumer has another language preference; (3) if the original transaction or the debt

collector’s prior communication was conducted in a foreign language; (4) upon a consumer’s

37 The commenter cited, for example, Evory v. RIM Acquisitions Funding LLC,505F.3d 769,774 (7th Cir.2007).
However, the Bureau disagrees with the commenter’s premise that this opinion and the others it cited imply a
generalrequirementunder the FDCPA to provide translated notices to all Spanish-speaking LEP consumers. The
Bureaubelieves, instead, that thoseholdings were dependent onthe facts of thosecases. Forexample, Evory
discussed in dictaa hypothetical in which a debtcollector targeted vulnerable Spanish-speaking LEP consumers
with English-language validationnotices, 505 F.3dat774, but thatparticular scenario involved targeting, which is
beyondthescope of§ 1006.34(¢).
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request; (5) if the debt collector received information in the file from the creditor or a prior debt
collector indicating the consumer’s non-English language preference; or (6) if and when the debt
collector at a later point communicates with the consumer in a foreign language. In some cases,
commenters framed these interventions as narrow or measured. A group of consumer advocates
also urged the Bureau to make available on its website Spanish-translated validation notices as
well as translations in the next seven most common languages spoken by LEP consumers in the
United States.

The Bureau determines that LEP consumers may benefit from translated validation
notices. Further, some debt collectors may want to provide translated validation notices to LEP
consumers, if doing so is consistent with their business practices.

The Bureau, however, declines commenters’ requests to require debt collectors to provide
a Spanish-language translation to all consumers on the back of every English-language validation
notice or a translated notice to consumers in other languages if the debt collector knows or
should know the consumer has a different language preference. As discussed in the proposal,37!
these types of mandatory approaches would result in significant, industry-wide costs on both an
upfront (implementation) basis and an ongoing basis, especially for smaller debt collectors and in
connection with translations of the validation notice in languages whose use is not prevalent in
the United States.37> The Bureau acknowledges that some LEP consumers may experience
particular challenges in the debt collection process. However, commenters did not provide
information about the costs and benefits of requiring debt collectors to provide translated

validation notices to all consumers, regardless of whether the consumer requests the translation,

37! See also the section-by-section analysis of § 1006.34(d)(3)(vi).
372 See 84 FR 23274,23352 (May 21,2019).
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that persuades the Bureau that such mandatory requirements are justified. The Bureau, as stated
above, recognizes the benefits of providing translated disclosures to consumers. However, the
Bureau concludes that the approach in the proposal, supplemented by certain changes in the final
rule, strikes a better balance than a mandatory requirement. The final rule permits debt
collectors to provide disclosures carrying safe harbor protection that notify and encourage
consumers to request a Spanish-language translation of the validation notice or additional
information in Spanish, which can assist the largest group of LEP consumers in the United States
by a wide margin compared to other languages. Atthe same time, the final rule does not require
debt collectors to provide all consumers with translated validation notices, whether in Spanish or
other languages, and irrespective of whether the consumers request it or speak a language that is
uncommon among LEP consumers in the United States.

Regarding the request by a group of consumer advocate commenters that the Bureau
translate the validation notice into Spanish and seven other languages and deem the Bureau
translations as complete and accurate, the Bureau plans to make available on its website, prior to
the effective date of the final rule, a Spanish-language translation of the validation notice, and it
will consider taking such action in the future with respect to one or more of the other languages
cited by these commenters following implementation of the final rule.

The Bureau also declines to implement the other mandatory approaches suggested by
consumer advocate, faith group, and legal aid provider commenters. As discussed above, these
commenters suggested a variety of interventions, such as requiring the debt collector provide the
translated notice in circumstances in which the consumer had expressed a language preference to
a prior debt collector or the creditor and that preference is noted in the file for the debt, or in

which, at a later point in the process, the consumer communicates in a foreign language.
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The Bureau disagrees with some commenters’ characterization of these interventions as
targeted or narrow in scope, as each suggestion would entail a mandatory requirement with
associated upfront and ongoing costs and complexity (which would be compounded if more than
one or even all of these interventions were adopted collectively). In some cases, these suggested
interventions are beyond the scope of the proposal. As to others, the Bureau concludes that the
costs of such interventions to debt collectors, particularly smaller entities, would not outweigh
the benefits to consumers because they would add undue complexity to the rule from an
operational, compliance, and supervisory perspective.

For these reasons, the Bureau declines to adopt a final rule that requires debt collectors to
provide translated validation notices. Nevertheless, because the Bureau determines that, as
discussed in the proposal, LEP consumers may benefit from receiving translated validation
notices, the Bureau is finalizing § 1006.34(e) to clarify how debt collectors may provide such
notices if they choose. The Bureau s finalizing proposed § 1006.34(e) as § 1006.34(e)(1), with
certain revisions and organizational changes for clarity; no substantive change is intended.
Furthermore, as discussed in the section-by-section analysis of § 1006.34(d)(3)(vi), the Bureau is
finalizing new § 1006.34(e)(2) to provide that, if a debt collector includes in the validation
information either or both of the optional disclosures notifying a consumer that the consumer can
request a copy of the validation notice in Spanish, the debt collector must provide the consumer a
Spanish-language validation notice if the consumer requests one. The Bureau intended this
result in the proposal and is including § 1006.34(e)(2) for clarity and in response to feedback.
Finally, the Bureau is finalizing comment 34(e)—1 with revisions to conform to the revisions and

organizational changes made to § 1006.34(e); no substantive change is intended.
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Section 1006.38 Disputes and Requests for Original-Creditor Information

FDCPA section 809(b) requires debt collectors both to refrain from taking certain actions
during the 30 days after the consumer receives the validation information or notice described in
FDCPA section 809(a) (i.e., during the validation period) and to take certain actionsif a
consumer either disputes the debt in writing, or requests the name and address of the original
creditor in writing, during the validation period. The Bureau proposed § 1006.38 to implement
and interpret FDCPA section 809(b) and (¢), and the Bureau finalized the majority of proposed
§ 1006.38 in the November 2020 Final Rule.37* The Bureau now is finalizing the remainder of
proposed § 1006.38 as follows.
Comment 38—1

The Bureau proposed comment 38-2 (renumbered in the November 2020 Final Rule as
comment 38—1) to set forth examples of written and electronic communications consumers can
use in disputing the debt or requesting the name and address of the original creditor.374 The
second proposed example, proposed comment 38-2.ii, would have clarified that a consumer
could return to the debt collector the consumer-response form that proposed § 1006.34(c)(4)(i)
would have required to appear on the validation notice and indicate on the form a dispute or
request. The Bureau received no comments on proposed comment 38-2.ii.37> The Bureau did
not finalize proposed comment 38-2.ii in the November 2020 Final Rule because the Bureau did
not finalize § 1006.34 as part of that final rule. The Bureaunow is finalizing comment 38—2.ii as

proposed, renumbered as comment 38—1..ii, except that the Bureau is correcting a typographical

33 85 FR 76734,74843-48,76893 (Nov.30,2020).
37 84 FR 23274,23353 (May21,2019).

375 The Bureau addressed comments received on other aspects of proposed comment 382 in the November 2020
FinalRule. 85 FR 76734, 76843-44 (Nov.30,2020).

251



error in the proposed comment such that the final comment cross references § 1006.34(c)(4)
rather than § 1006.34(c)(4)(i).
Comment 38—3

The Bureau proposed comment 38—1 (renumbered in this final rule as comment 38-3) to
clarify the applicability of § 1006.38 in the decedent debt context. Proposed comment 38—1
would have clarified that, if the consumer has not previously disputed the debt or requested the
name and address of the original creditor, then a person who is authorized to act on behalf of the
deceased consumer’s estate operates as the consumer for purposes of § 1006.38. Proposed
comment 38—1 also would have clarified that, if a person who is authorized to act on behalf of
the deceased consumer’s estate submits either a written request for original-creditor information
or a written dispute to the debt collector during the validation period, then § 1006.38(c) or (d)(2),
respectively, would require the debt collector to cease collection of the debt until the debt
collector has responded to that request or dispute.

For the reasons discussed in the section-by-section analysis of § 1006.2(e), the Bureau is
interpreting the term consumer to mean any natural person, whether living or deceased, who is
obligated or allegedly obligated to pay any debt. And, pursuant to its authority under FDCPA
section 814(d) to prescribe rules with respect to the collection of debts by debt collectors, the
Bureau is adopting commentary clarifying how this definition operates in the decedent debt
context, including debt collectors’ obligations for providing the validation information and
responding to disputes and requests for original-creditor information. Accordingly, the Bureau is

finalizing comment 38—1 as proposed, renumbered as comment 38-3 in this final rule.
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38(a) Definitions
38(a)(2) Validation Period

The Bureau proposedin § 1006.38(a)(2) to provide that the term validation period as
used in § 1006.38 hasthe same meaning given to it in proposed § 1006.34(b)(5).37¢ Because the
Bureau did not finalize § 1006.34 in the November 2020 Final Rule, the Burecau finalized the
definition in § 1006.38(a)(2) with revised wording to refer to the 30-day period described in
FDCPA section 809 as defined by Regulation F.377 The Bureau noted that it might, as part of
this final rule, revise the definition of validation period as finalized in the November 2020 Final
Rule to cross-reference any definition of that term that the Bureau adopts in this final rule. As
discussed in the section-by-section analysis of § 1006.34(b)(5), the Bureau is finalizing the
definition of validation period.3’® Therefore, the Bureau is making a technical change revising
§ 1006.38(a)(2), as finalized in the November 2020 Final Rule, to provide that the term
validation period as used in § 1006.38 has the same meaning given to itin § 1006.34(b)(5).
38(b) Overshadowing of Rights to Dispute or Request Original-Creditor Information

FDCPA section 809(b) provides that, for 30 days after the consumer receives the
validation information described in FDCPA section 809(a), a debt collector must not engage in
collection activities or communications that overshadow or are inconsistent with the disclosure

of the consumer’sright to dispute the debt or request information about the original creditor.37°

376 84 FR 23274,23353 (May21,2019).
37785 FR 76734,76844,76893 (Nov.30,2020).

378 The Bureau addresses comments received regarding the definition of validation period in the section-by-section
analysis of § 1006.34(b)(5).

37 This langua ge was added to the FDCPA by the Financial Services Regulatory Relief Act of 2006, Pub. L. 109-
351,sec.802(c), 120 Stat. 1966,2006 (2006), afteran FTC advisory opinion on the same subject. See Fed. Trade
Comm’n, Advisory Opinionto American Collector’s Ass'n (Mar.31,2000) (opining that the 30-day period set forth
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The Bureau proposedin § 1006.38(b) to implement this prohibition and generally restate the
relevant statutory language, with only minor changes for style and clarity. 380

As the Bureau discussed in the November 2020 Final Rule, 38! the Bureau received a few
substantive comments addressing proposed § 1006.38(b). Two industry commenters requested
that the final rule define the term “overshadowing.” These commenters observed that debt
collectors’ communications of validation information almost always expressly advise the
consumer of the right to dispute the debt and to request the name and address of the original
creditor. These commenters asserted that overshadowing claims are nonetheless some of the
most common allegations in FDCPA lawsuits. These commenters also requested clarity as to
whether the safe harbor in proposed § 1006.34(d)(2) for debt collectors who use the model
validation notice also would provide a safe harbor for compliance with the overshadowing
prohibition in proposed § 1006.38(b). One industry commenter requested that the final rule
clarify that credit reporting during the validation period does not constitute overshadowing. 382

In the November 2020 Final Rule, the Bureau finalized proposed § 1006.38(b) as
§ 1006.38(b)(1) andreserved § 1006.38(b)(2).38* As noted above, proposed § 1006.38(b)
generally restated the relevant statutory language, with only minor changes for style and clarity,
and § 1006.38(b)(1) in the November 2020 Final Rule did the same. In the November 2020

Final Rule, the Bureau stated that it expected to address, as part of this final rule, the comments it

in FDCPA section 809(a) “is a disputeperiod within which the consumer may insist thatthe debtcollector verify the
debt,andnot a graceperiod within which collection efforts are prohibited” but that “[t]he collection a gency must
ensure, however, that its collection activity does notovershadow and is not inconsistent with the disclosure ofthe
consumer’s right to dispute the debt specified by [s]ection 809(a)”).

%0 84 FR 23274,23353-54 (May21,2019).
3#1 85 FR 76734,76844 (Nov.30,2020).

382 In addition, one industry commenter stated that it generally a greed with proposed § 1006.38,and a group of
consumer advocates that addressed proposed § 1006.38(b) did notobject to the proposal.

%3 85 FR 76734,76844,76893 (Nov.30,2020).
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received requesting further clarity about the safe harbor provided by § 1006.34(d)(2), and the
Bureau reserved § 1006.38(b)(2) for that purpose. 384

After considering the comments, the Bureau is finalizing in § 1006.38(b)(2) a safe harbor
from the prohibition in § 1006.38(b)(1) against overshadowing. 385 Section 1006.38(b)(2)
provides that a debt collector who uses Model Form B—1 in appendix B of this part in a manner
described in § 1006.34(d)(2) hasnot thereby violated § 1006.38(b)(1). Therefore, a debt
collector who uses Model Form B—1 in appendix B to Regulation F, specified variations of the
model notice, or a substantially similar form, has not thereby violated § 1006.38(b)(1). The safe
harbor protects only the use of the model validation notice to comply with the information and
form requirements of § 1006.34(c) and (d)(1). If a debt collector uses the model validation
notice as described in § 1006.34(d)(2) and conducts other collection activities during the
validation period, the debt collector does not receive a safe harbor for those other collection
activities. A debt collector also does notreceive a safe harbor for the manner in which a model
validation notice is provided, such as the envelope in which a model validation notice is
provided.

The Bureau declines to otherwise define the term “overshadow” or to clarify whether
other collection activities during the validation period either violate or comply with the
prohibition in final § 1006.38(b)(1). The Bureau finds that the safe harbor in § 1006.38(b)(2)

provides sufficient clarity for debt collectors.

384 [d

3% Accordingly, the heading for final § 1006.38(b)(2) refers to the safe harbor, and the Bureau is revising: (1) the
heading for§ 1006.38(b)(1) as finalized in the November 2020 Final Rule to clarify thatthat paragraphrelates to the
overshadowing prohibition; and (2) § 1006.38(b)(1) to omit a reference to the fact that the Bureau may provide in
this part a safe harbor for debt collectors when theyuse certain Bureau-approved disclosures becausethe Bureau is
providingthat safe harborin this finalrule.
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38(c) Requests for Original-Creditor Information

FDCPA section 809(a)(5) states that the validation information a debt collector provides
to a consumer must include a statement that, upon the consumer’s written request within the 30-
day validation period, the debt collector will provide the consumer with the name and address of
the original creditor, if different from the current creditor. FDCPA section 809(b) provides that,
if a consumer requests the name and address of the original creditor in writing within 30 days of
receiving the validation information described in FDCPA section 809(a), the debt collector must
cease collection of the debt until the debt collector obtains and mails that information to the
consumer. The Bureau proposed in § 1006.38(c) to implement this prohibition and generally
restate the relevant statutory language.

As the Bureau discussed in the November 2020 Final Rule, the Bureau received a number
of comments addressing proposed § 1006.38(c).38¢ Three industry commenters requested that
the final rule provide that, if a debt collector’s communication of the validation information to a
consumer identifies the original creditor, the debt collector need not give the consumer the
option of requesting original-creditor information from the debt collector. These commenters
stated that, if the original creditor has already been identified to a consumer, it would be
confusing to the consumer to provide the option to request the name and address of the original
creditor. Further, they stated, consumers could use unnecessary requests for original-creditor
information as a tactic to delay or avoid collection. One industry commenter requested that the
final rule clarify that a debt collector is not required to include original-creditor information in its

communication of validation information to a consumer. This commenter stated that lawsuits are

%6 85 FR 76734,76844-45 (Nov.30,2020).
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often filed alleging that a debt collector has violated the FDCPA by not identifying the original
creditor in the validation information.

Several commenters recommended that the Bureau define “original creditor” to mean the
creditor at the time of charge off. Accordingto an industry trade group, this definition would be
consistent with other laws, including the Uniform Rules for New York State Trial Courts.3%7
Other industry and industry trade group commenters stated that this definition would be
appropriate for older debts because a consumer may no longer recognize the original creditor,
particularly if an account has beensold. An industry trade group suggested that defining
“original creditor” as the creditor at the time of charge off may resolve some compliance
challenges in the retail installment sales context. According to the commenter, in retail
installment sales, the original creditor is the retail seller, not the entity that ultimately buys the
contract, and retail-seller information may not be readily available to the debt collector or helpful
to the consumer.

A group of consumer advocate commenters who addressed proposed § 1006.38(c)
generally noted the importance of original-creditor information to consumers in helping them
recognize the debt in question. One commenter stated that the rule should require debt collectors

to identify the original creditor in the validation information.3%8

387 “Original creditor means the financial institution that owned the consumer credit accountat the time the account
was charged off, even if that financial institution did notoriginate theaccount. Charged-off consumer debt means a
consumer debtthathas been removed from anoriginal creditor’s books asanasset andtreatedas a loss orexpense.”
22 NYCRR 208.14-a(a)(2).

388 Consumer advocates also addressed the proposal’s provisions regarding electronic delivery of original-creditor
information (and othe