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1. Introduction

To help frame discussion of issues and cost of credit matters in the upcoming Small Business
Review Panel (Panel) meeting with small entity representatives (SERs) for the automated
valuation model (AVM) rulemaking, we are providing this list of questions, on which the
Consumer Financial Protection Bureau (CFPB or we) seeks your advice, input, and
recommendations. As you think about these questions, it may be helpful to refer to the “Outline
of Proposals and Alternatives Under Consideration” (Outline) enclosed with this document.

The Dodd-Frank Actrequires the CFPB to comply with the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), which directs the CFPB to convene a Panel when
it is considering proposing a rule that could have a significant economic impact on a substantial
number of small entities.! The Panel includes representatives from the CFPB, the Office of
Information and Regulatory Affairs in the Office of Management and Budget, and the Chief
Counsel for Advocacy of the Small Business Administration (Advocacy). The Office of
Advocacy is an independent office within the Small Business Administration (SBA).

The Panel seeks to understand the potential economic impacts on small entities from the options
under consideration discussed in the Outline. The questions are designed to identify the type of
information that may help you to participate effectively in the discussion with the Panel and
other small entity representatives. Some questions may not apply to you or your business. When
a topic is relevant to you, please be prepared to discussit based on your experience or knowledge
of the experience of other small entities as well as other financial institutions engaged in your
line(s) of business. It would also be useful to the discussion to provide specific examples of
issues that have arisen in your business operations.

As you prepare for the general discussion, some of the questions suggest ways in which you
might want to consider addressing the costs for the options under consideration. We welcome
any quantitative information you may choose to provide in response to these questions, but these
questions should not be treated as data requests. While information specific to your institution
can help the discussion, we understand that you may wish to frame your response in a manner
that protects your company’s proprietary information, as your responses may be included in a
public report. Please note that when we ask about costs or other quantitative information, we are
only looking for approximations, to the best of your knowledge; we do not need you to send us
documentation.

II. Proposals and Alternatives Under Consideration

In the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act),?
Congress directed the CFPB, along with the Board of Governors of the Federal Reserve System
(Board), the Comptroller of the Currency (OCC), the Federal Deposit Insurance Corporation
(FDIC), the National Credit Union Administration (NCUA), and the Federal Housing Finance
Agency (FHFA) (collectively, the agencies), to develop regulations for quality control standards
for AVMs,3 which are “any computerized model used by mortgage originators and secondary
market issuers to determine the collateral worth of a mortgage secured by a consumer’s principal



dwelling.”# Specifically, the Dodd-Frank Actadded section 1125 to the Financial Institutions
Reform, Recovery, and Enforcement Act of 1989 (FIRREA);’ that section requires that AVMs
meet quality control standards designed to: (1) ensure a high level of confidence in the estimates
produced by automated valuation models; (2) protect against the manipulation of data; (3) seek
to avoid conflicts of interest; (4) require random sample testing and reviews; and (5) account for
any other such factor that the agencies determine to be appropriate.®

The statute provides that the eventual section 1125 rule will be enforced by the FDIC, Board,
NCUA, and OCC with respect to insured banks, savings associations, and credit unions
(collectively, financial institutions), as well as federally regulated subsidiaries that financial
institutions own and control.” The statute gives the CFPB, as well as the Federal Trade
Commission and State attorneys general, enforcement authority with respect to other non-
depository participants in the market.®

The agencies listed above are working together to develop a proposed rule to implement
FIRREA section 1125. However, while agencies generally are required to consider whether the
rules they propose will have a significant economic impact on a substantial number of small
entities, pursuant to the Regulatory Flexibility Act (RFA),? an amendment to the RFA added by
SBREFA imposes additional requirements on the CFPB with respect to small entities. ! Prior to
issuing a proposed rule, the CFPB must comply with additional procedural requirements to
assess the impact on small entities that are likely to be directly affected by the proposals under
consideration. These additional SBREFA requirements include collecting small entities’ advice
and recommendations on the potential impacts of the proposals under consideration and feedback
on regulatory alternatives to minimize these impacts.

This SBREFA Panel process is only one step in this interagency rulemaking process where the
CFPB, as well as the Board, OCC, FDIC, NCUA, and FHFA, have FIRREA section 1125
rulemaking authority. The Panel process should not be construed to represent the views or
recommendations of the other agencies involved in the rulemaking.

Throughout this Discussion Guide, we list questions we would like SERs to answer regarding
options under consideration. These questions are numbered sequentially for ease of reference,
and begin here:

QI.  Arethere any relevant Federal laws or rules which may duplicate, overlap, or
conflict with the options under consideration beyond the FIRREA, the Truth in Lending
Act(TILA),!" and Equal Credit Opportunity Act!? laws and implementing regulations
discussed in part III of the Outline? How might the options under consideration for
implementing FIRREA section 1125 impact other aspects of small entities” compliance
with Federal law or rules?

In this Discussion Guide, we first discuss key issues under the FIRREA section 1125 definition
of “automated valuation model” which may determine the scope of transactions covered by an
eventual proposed rule. Key definitional issues include: what AVM uses “determine the
collateral worth,” what are “mortgage originators” and “secondary market issuers,” whatis a
“mortgage,” and what constitutes a “consumer’s principal dwelling.”



Next, we discuss our views of general options for AVM quality control standards, including, on
the one hand, a principles-based option that may increase regulated institutions’ flexibility and,
on the other hand, a prescriptive option with more detailed and specific requirements that may
reduce potential compliance uncertainty. We also discuss a potential option for specifying an
express nondiscrimination quality control factor for AVMs. Finally, we address options for an
implementation period for the eventual final rule under FIRREA section 1125.

A. Defining AVMs used to “determine” the collateral worth

FIRREA section 1125 defines AVMs as computerized models “used by mortgage originators and
secondary market issuers to determine the collateral worth” of certain mortgages.'*> Depending
on how that phrase in the statute is implemented, the rule’s quality control requirements might
cover a variety of AVM uses by mortgage originators and secondary market issuers.

Q2.  Please provide feedback and information, including supporting data, on the
options we are considering for implementation of the statutory phrase “to determine the
collateral worth”? Besides the options discussed in parts II.A.1 through 5 below, are
there any alternative approaches we should consider?

1. AVMs used for making underwriting decisions

We are considering proposing that AVMs are covered when used for making underwriting
decisions regarding the value of collateral rather than broadly covering AVMs used to produce
any valuation estimate. We preliminarily believe such an approach may better accomplish the
objectives of FIRREA section 1125 to the extent that underwriting decisions entail a more
official valuation than the estimates generated for other activities such as marketing or portfolio
monitoring.

Q3. Does your small entity currently have quality control processes in place for
AVMs? If so, please describe those processes, including how they function, what costs
(one-time or fixed, and variable) are associated with their implementation and oversight,
and whether they differ based on AVM use, e.g., making underwriting decisions versus
portfolio monitoring. Are there specific complexities or costs that are different for
AVMs used in making underwriting decisions versus for other AVM uses?

Q4. How often does your small entity use AVMs in making underwriting decisions?
Does your small entity use AVMs for other purposes, such as monitoring the quality or
performance of mortgage loans or mortgage-backed securities? If so, how often are
AVMs used for those other purposes?

Q5.  Please provide feedback and information, including supporting data, on the option
to potentially focus on AVMs used for making underwriting decisions. Besides making
underwriting decisions, does your use of AVMs have a direct impact on consumers?



2. Reviews of already completed determinations

Where there is already a completed determination of collateral value (completed determination),
we are considering proposing to expressly not cover AVMs used in subsequent reviews of that
completed determination. A completed determination is often an appraisal. In certain
transactions not requiring a licensed or certified appraiser, a completed determination might
entail, for example, an AVM supplemented with a report of the property’s actual physical
condition.

Q6.  Please provide feedback and information, including supporting data, on the option
of expressly not covering AVMs used in subsequent reviews of completed
determinations.

Q7. How often does your small entity use AVMs to subsequently review completed
determinations? Does your small entity have quality control processes for that type of
AVM use? If so, do they differ from AVM quality control processes when AVMs are
used for other purposes?

Q8.  Whatare the advantages and disadvantages for small entities of using AVMs to
review completed determinations versus using other non-AVM methods of review?

Q9.  What compliance costs would cause your small entity to stop or decrease your use
of AVMs to perform quality control reviews of completed determinations?

3. Developing an appraisal by a certified or licensed appraiser

We are considering proposing thatan AVM is not covered when used by a certified or licensed
appraiser (appraiser) who is already subject to quality control standards under other Federal and
State regulation and supervision. As discussed in parts II.B and C below, FIRREA section 1125
applies to AVMs used by “mortgage originators” and “secondary market issuers,” respectively.!
Appraisers generally would not be mortgage originators or secondary market issuers; thus,
appraisers themselves generally would not be covered by the eventual rule. But to the extent that
an appraiser is in an employment or third-party service provider relationship with a mortgage
originator or secondary market issuer, an eventual rule implementing FIRREA section 1125
might require the mortgage originator itself (or the secondary market issuer itself) to ensure that
AVMs used by the appraiser adhere to quality control standards.!> However, we preliminarily
believe a mortgage originator’s (or secondary market issuer’s) responsibility for an AVM used
by an appraiser may be distinguishable from a mortgage originator’s (or secondary market
issuer’s) responsibility for an AVM used by other types of employees or service providers.

Thus, we are considering proposing that an AVM is not covered when a mortgage originator (or
secondary market issuer) relies on an appraisal developed by a certified or licensed appraiser,
notwithstanding that the appraiser used the AVM in developing an appraisal.

Q10. From your experience, how often are AVMs used by certified or licensed
appraisers to develop appraisal valuations? What would the impact of the rule be on



small entities if it did not cover AVMSs when used by certified or licensed appraisers to
develop appraisal valuations?

QI1. Would coverage of appraisers’ use of AVMs potentially discourage use of AVMs
by small entities as a valuation tool?

4. Post-origination

1. Loan modifications and other changes to existing loans

We are seeking advice and recommendations from small entities regarding cases where an AVM
is used in deciding whether to change the terms of an existing loan. We currently are
considering two alternatives. Under the first alternative, we are considering proposing that the
rule cover AVMs used in transactions that result in the consumer receiving a new mortgage
origination. Under this option, the rule would cover transactions like refinancings, but not
transactions like loan modifications that do not result in a new mortgage origination. Under the
second alternative, we are considering proposing that the rule cover any AVM used to decide
whether to change the terms of an existing mortgage even if the change doesnotresult in a new
mortgage origination, so long as a “mortgage originator” or “secondary market issuer,” or a
service provider acting on behalf of a mortgage originator or a secondary market issuer, uses the
AVM “to determine the collateral worth of a mortgage secured by a consumer’s principal
dwelling.” 16

QI12. Whatwould be the advantages and disadvantages for small entities of the first
alternative (i.e., covering AVMs in transactions like refinancings but not in loan
modifications that do not result in a new mortgage origination) versus the second
alternative (i.e., broadly covering changes to the terms of an existing mortgage so long as
a covered institution or its service provider uses the AVM to determine the collateral
worth)? Please also provide any alternatives for consideration.

ii. Credit line reductions or suspensions

We understand that creditors use AVMs to monitor home equity lines of credit (HELOCs),
which are often held in portfolio,and AVM outputs can factor into a decision to reduce or
suspend a borrower’s credit line in accordance with the terms of an initial credit agreement (a
reduction or suspension decision).!” Such reduction or suspension decisions are distinct from
decisions to change the terms of a credit agreement, which is discussed above in part I[I.A.4.1.

One potential option we are considering is to expressly not cover AVMs used to make reduction
or suspension decisions for HELOCs. As discussed below in parts II.B and C, we are
considering potential definitions of the terms “mortgage originator” and “secondary market
issuer” that are focused on mortgage origination and securities issuance activities, rather than
activities relating to mortgage servicing. We likewise are considering proposing that reduction
or suspension decisions would not be covered so long as they were made in accordance with an
initial agreement and did not involve a new mortgage origination. Unlike reductions and



suspensions, increases to a home equity credit line typically require a new mortgage origination
and would therefore be covered as discussed above in part [1.A.4.1.

In contrast with the first option, another potential option we are considering is to broadly cover
reduction or suspension decisions whenever the institution making the reduction or suspension
decision is a mortgage originator or secondary market issuer—or their service provider—and the
AVM is used to determine the collateral worth of a mortgage secured by a consumer’s principal
dwelling. We note thatsection 1125 references AVMs used by “mortgage originators and
secondary market issuers,” but does not expressly reference AVMs used by mortgage servicers.
As a result, this option would cover mortgage originators and secondary market issuers when
they—or a servicer acting on their behalf—service their mortgages, but would not cover entities
that subsequently acquire the mortgage if such institution is not a mortgage originator or
secondary market issuer. For example, under this option, in instances where a covered
institution sold the mortgage and transferred the servicing to another entity that is not itself a
mortgage originator or secondary market issuer, an AVM used by the subsequent institution
would not be covered.

Q13. Whatare the advantages and disadvantages for small entities of the option to

exclude decisions to reduce or suspend a HELOC as provided in an initial credit

agreement from the scope of section 1125 versus the alternative option that covers

reduction or suspension decisions more broadly?

iii. Securitization

A potential option we are considering for the proposal to implement the statutory phrase “to
determine the collateral worth” is excluding a secondary market issuer’s use of an AVM in the
offer and sale of residential mortgage-backed securities (securitization). This discussionis
separate from a secondary market issuer’s use of an AVM in a mortgage loan origination (as
discussed in part II1.A.5) to determine the collateral worth of a mortgage secured by a consumer’s
principal dwelling. For example, evenif securitization were excluded, when a Government
Sponsored Enterprise (GSE) has relied on a proprietary computer model to offer an appraisal

waiver to a lender originating a mortgage loan, the GSEs’ use of the model would be subject to
the eventual AVM rule.

Q14. Whatwould be the impact of the rule on small entities if securitization was
excluded from the scope of the eventual rule?

QI15. Does your small entity offer and sell mortgage-backed securities? If so, does your
small entity use AVMs to produce any estimates of the collateral worth of a mortgage
secured by a consumer’s principal dwelling in connection to the securitization process?
What quality control standards does your small entity already have in place for AVMs
used in securitization?

Excluding AVMs used in securitization is one of various, non-mutually exclusive options
discussed in this Discussion Guide that could potentially minimize the impacts on small entities
while accomplishing the statutory objectives. For example, as discussed in part I[[.A.2 above, we
preliminarily believe that expressly not covering AVMs used in reviews of completed



determinations would mitigate compliance burden for small secondary market issuers. As
discussed in part II.F.1 below, in contrast to a prescriptive rule with more detailed and specific
requirements, the option of a flexible, principles-based rule regarding AVM quality control
standards may, among other things, mitigate compliance burden for small secondary market
issuers because institutions could tailor their quality controls for AVMs as appropriate for the
size and risk profile of the institution.

Q16. How might coverage of AVMs used in securitization by the eventual rule change
the secondary mortgage market for small entities? In particular, would covering AVMs
used in securitization have the potential to affect the cost or availability of credit for
small entity consumers?

Q17. Ifthe eventual rule covered AVMs used in securitization, how might the potential
impacts on small entities be mitigated by one or more of the other options we are
considering in this Discussion Guide? Besides the options discussed in this Discussion
Guide, are there any alternative approaches we should consider for mitigating potential
impacts on securitization for small entities?

5. Certain AVM use related to appraisal waiver loans

Appraisal waivers are offers to waive the appraisal requirement for originations. '3 In the current
market, appraisal waivers are primarily issued by GSEs. When an appraisal waiver is exercised
by a mortgage originator, the GSE accepts the estimate submitted as the market value and
provides relief from enforcement of representations and warranties on the value of the

property. 1?

The proportion of GSE loans using appraisal waivers increased from less than 10 percent prior to
June 2019 to an average of 36 percent during 2020, in part due to the COVID-19 pandemic.20
Appraisal waivers can shorten loan manufacture time,?! remove an obstruction to refinancing, 22
and eliminate the cost of traditional appraisals.2* Despite an increasing proportion of GSE loans
using appraisal waivers, in its 2020 Request For Information on Appraisal Related Policies,
FHFA acknowledged that because the majority of appraisal waivers are offered on rate and term
refinance loans already held by GSEs, the lower borrower payments can reduce credit risk.24
However, in the same report, FHFA cited risks stemming from increased repayment speeds on
mortgage securities, loss of ability to assess recent property condition, decline in accuracy of
appraisal data, increased model error, erosion of loan quality, and potential gaming by lenders.?

We are considering proposing to exclude a mortgage originator’s use of certain AVMs for
transactions where the secondary market issuer’s use of an AVM is covered instead. We are
considering two potential options.

One option is to exclude the mortgage originator’s use of the secondary market issuer’s AVM for
appraisal waiver programs. We recognize that when a mortgage originator applies for an
appraisal waiver, the mortgage originator typically does not have access to the secondary market
issuer’s underlying AVM. Under this option, the secondary market issuer, and not the mortgage
originator, would be responsible for ensuring compliance with quality control standards.



A second option s to exclude the mortgage originator’s use of any AVM used exclusively to
determine whether a loan qualifies for an appraisal waiver program or to generate a value
estimate exclusively for an appraisal waiver program. If the mortgage originator’s use of an
AVM in the appraisal waiver process is excluded from the scope of the rule, the secondary
market issuer’s use of an AVM would still be covered by the rule. Secondary market issuers
could possibly include entities such as guarantors, insurers, or underwriters of residential
mortgage-backed securities (RMBS) that are not necessarily RMBS issuers.

Q18. Whatwould be the advantages and disadvantages for small entities of excluding a
mortgage originator’s use of an AVM for appraisal waiver purposes in transactions where
the secondary market issuer’s use of an AVM is covered instead?

B. Defining “mortgage originators”

FIRREA section 1125 covers AVMs used by “mortgage originators,” but does not define the
term.26 We are considering proposing a definition of “mortgage originator” under section 1125
that would cover persons?’ who are “loan originators” for purposes of Regulation Z § 1026.36.

Regulation Z defines “loan originator” as a person who:

in expectation of direct or indirect compensation or other monetary gain or for
direct or indirect compensation or other monetary gain, performs any of the
following activities: takes an application, offers, arranges, assists a consumer in
obtaining or applying to obtain, negotiates, or otherwise obtains or makes an
extension of consumer credit for another person; or through advertising or other
means of communication represents to the public that such person can or will
perform any of these activities. 2

Though the definition of “loan originator” under Regulation Z generally excludes servicers, it
includes servicers and their employees, agents, or contractors when they perform loan origination
activities with respect to any transactions that constitute “refinancings” under Regulation Z

§ 1026.20(a) or that change an obligor.?° For example, under Regulation Z, a “refinancing”
generally occurs “when an existing obligation that was subject to [subpart C of Regulation Z] is
satisfied and replaced by a new obligation undertaken by the same consumer.””3? For purposes of
section 1125, we likewise are considering proposing a definition of “mortgage originator” that
would cover persons who are servicers for purposes of Regulation Z § 1026.36(c), but only to the
extent that they perform loan origination activities for transactions (i) that constitute refinancings
under Regulation Z § 1026.20(a) or (ii) that change an obligor on an existing debt.

We further are considering proposing a definition of “mortgage originator” under section 1125
that would cover persons who are “creditors” for purposes of Regulation Z § 1026.2(a)(17).

Q19. Regulation Z provides that “creditor” means, in part, “[a] person who regularly
extends consumer credit that is subject to a finance charge or is payable by written
agreement in more than four installments (not including a down payment), and to whom
the obligation is initially payable, either on the face of the note or contract, or by



agreement when there is no note or contract.” Please provide feedback and information,
including supporting data, on the advantages and disadvantages to small entities of
defining the term “mortgage originator” in section 1125 to cover persons who are “loan
originators” for purposes of Regulation Z § 1026.36(a)(1). Please also provide any
alternatives for consideration and explain the advantages and disadvantages of such
alternatives.

Q20. Please provide feedback and information, including supporting data, on the
advantages and disadvantages to small entities of defining the term “mortgage originator”
in section 1125 to cover persons who are “creditors” for purposes of Regulation Z

§ 1026.2(a)(17). Please also provide any alternatives for consideration and explain the
advantages and disadvantages of such alternatives.

Q21. Please provide feedback and information, including supporting data, on the
advantages and disadvantages to small entities of defining the term “mortgage originator”
in section 1125 to cover persons who are “servicers” for purposes of Regulation Z

§ 1026.36(c) to the extent that they perform loan origination activities for purposes of
Regulation Z § 1026.36(a)(1) with respect to transactions (i) that constitute refinancings
under Regulation Z § 1026.20(a) or (ii) that change an obligor on an existing debt. Please
also provide any alternatives for consideration and explain the advantages and
disadvantages of such alternatives.

C. Defining “secondary market issuers”

We are considering options for a definition of “secondary market issuer” that are consistent with
other relevant portions of the Dodd-Frank Act, and could potentially minimize the impacts on
small entities while achieving the objectives of section 1125. One option is to define the term
“secondary market issuer” to include only entities that issue RMBS. A second optionis to define
the term more broadly to mean an issuer, guarantor, insurer, or underwriter of RMBS. We
preliminarily believe that the appropriate definition of “secondary market issuer” may rely in
part on whether AVMs used in securitization are covered by the eventual proposed rule, as
discussed in part I1.A.4.iii above.

The secondary market uses AVMs for multiple purposes. One mainuse of AVMs by the
secondary market is in the offer and sale of RMBS (securitization) by RMBS issuers. A second
main use of AVMs by the secondary market is determining whether a property satisfies the
requirements for an appraisal waiver during mortgage origination, as discussed in part IL.A.5.
We understand that for some mortgages an appraisal waiver is issued by an RMBS issuer, who
will incorporate those mortgages into a pool underlying the RMBS; but for other mortgages, an
appraisal waiver may not be issued by an RMBS issuer but, rather, by a guarantor, insurer, or
underwriter of RMBS.

Q22. Please provide feedback and information, including supporting data, on whether
one of the “secondary market issuer” definitions under consideration would be less
burdensome for small entities to implement and to administer than the other?
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D. Defining “mortgage”

In addition to covering AVMs used by “mortgage originators,” section 1125(d) of FIRREA
further limits coverage to AVMs used “to determine the collateral worth of a mortgage secured
by a consumer’s principal dwelling.”3! The word “mortgage” is not defined in the statute. To
clarify the type of transactions that this statutory language encompasses, we are considering
proposing two alternative definitions of “mortgage.”

The first alternative we are considering proposing would be to define “mortgage” as an extension
of credit secured by a dwelling. 32

The second alternative we are considering proposing would be to define the term “mortgage” as
a transaction in which a mortgage, deed of trust, purchase money security interest arising under
an installment sales contract, or equivalent consensual security interest is created or retained in a
dwelling. This second definition may better implement the statutory objectives by including
security interests arising under installment land contracts and any other security interests that
may not be understood as credit.

Q23. Please provide feedback and information, including supporting data, on whether
one of the “mortgage” definitions under consideration would be less burdensome for
small entities to implement and to administer than the other? Please also provide any
alternatives for consideration and explain the advantages and disadvantages of such
alternatives.

Q24. Are AVMs commonly used with installment sales contracts or similar
transactions? How often are they used and in what way? On what are you basing your
answer?

E. Defining “consumer’s principal dwelling”

FIRREA section 1125(d) defines an AVM by reference to “a mortgage secured by a consumer’s
principal dwelling.”33 Neither FIRREA section 1125 nor title XI of FIRREA 34 defines
“consumer’s principal dwelling.” We are considering whether using a definition that is derived
from existing related regulatory requirements could minimize the potential impacts on small
entities while achieving the objectives of FIRREA section 1125. Specifically, we are
considering proposing to base a definition of “consumer’s principal dwelling” generally on how
the phrase is used in the CFPB’s provisions on valuation independence codified in Regulation Z
§ 1026.42. The valuation independence regulation applies to certain credit transactions secured
by the “consumer’s principal dwelling” but also does not define the phrase.

1. Coverage of “consumers”

We are considering proposing a definition that would consider a consumer to be a natural person
to whom credit is offered or extended.

Like FIRREA section 1125, the Regulation Z valuation independence regulation states that it
applies only to transactions secured by the consumer’s principal dwelling.33 Regulation Z
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defines “consumer” for general TILA purposes as a “natural person to whom consumer credit is
offered or extended” and explains that for certain purposes the term includes “a natural person in
whose principal dwelling a security interest is or will be retained or acquired, if that person’s
ownership interest in the dwelling is or will be subject to the security interest.” 3¢

Unlike TILA, however, FIRREA section 1125 does not generally limit its coverage to consumer
transactions that are primarily for personal, family, or household purposes. In order to retain
consistency with the broader scope of FIRREA section 1125, if we propose a TILA-based
definition of “consumer’s principal dwelling,” we are also considering proposing language that
clarifies that the definition does not exclude mortgages for which the proceeds are used for other
purposes, as long as the mortgage is secured by a consumer’s principal dwelling. 3’

Q25. Please provide feedback and information, including supporting data, on whether
the term “consumer” should extend to individuals who are not a party to whom credit is
offered or extended, but who have an ownership interest in and use the secured property
as their principal dwelling. Please also provide feedback and information, including
supporting data, about additional costs or benefits, if any, that would result for small
entities from a more inclusive designation of who is a “consumer.”

Q26. From your experience, is there a difference between consumer-purpose and
business-purpose mortgage lending regarding the relative prevalence of AVMs and in-
person appraisals used to determine the worth of the collateral? Do you expect this
relative usage to change in the next five years and, if so, how? Please provide any
supporting feedback and information, including supporting data.

2. Coverage of “dwelling”

FIRREA section 1125(c)(2) grants enforcement authority to certain agencies, including the
CFPB, over “participants in the market for appraisals of 1- to 4-unit single-family residential real
estate.”3® The focus on 1-to 4- residential units is also seen in several TILA mortgage-related
provisions, such as the valuation independence requirements. For purposes of defining
“consumer’s principal dwelling” in the AVM rule, we are considering proposing to treat
“dwelling” as meaning a residential structure that contains one to four units, whether or not that
structure is attached to real property, and including an individual condominiumunit, a
cooperative unit, a manufactured home, and any other structure used as a residence, regardless of
whether the structure is classified as personalty under State law. This treatment would be
generally consistent with how the TILA term “dwelling” is implemented in Regulation Z.3°

Alternatively, we are considering proposing to limit the treatment of “dwelling” to transactions
in which the dwelling is secured by real property. This approach to coverage would be
consistent with certain other mortgage-related authorities we exercise, such as Real Estate
Settlement Procedures Act requirements applicable to federally related mortgage loans, which
under Regulation X are defined to cover loans for residential structures or manufactured homes
only if the loans will be secured by a lien on real property.
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Q27. Please provide feedback and information, including supporting data, on the
approach we are considering in defining “dwelling” along with an explanation and
supporting data for any alternative approaches we should consider.

Q28. Would limiting coverage of the AVM requirements to dwelling loans secured by
real property be significantly less burdensome for small entities than extending coverage
to all dwelling-secured loans? Please provide any feedback and information, including
supporting data, to support your response.

3. Limiting coverage to “principal” dwelling

The requirements for both the AVM quality control standards in FIRREA section 1125 and the
valuation independence requirements in TILA and Regulation Z reference a consumer’s
“principal” dwelling.4!

1. “Principal” dwelling

We are considering proposing, as part of the definition of “consumer’s principal dwelling” a
clarification that the consumer canreside in only one principal dwelling at a time. This
clarification would be consistent with the Regulation Z valuation independence regulation and
several other Regulation Z provisions, which further explain that a vacation or other second
home would not be a principal dwelling. 42

Q29. Please provide feedback and information, including supporting data, on the
approach we are considering in defining a “principal” dwelling. Please also provide any
alternatives for consideration and explain, including supporting data, the advantages, and
disadvantages for small entities of these alternatives.

ii. Treatment of new construction

Because of the nature of mortgage transactions involving the construction of new residential real
estate, the CFPB is considering separately addressing coverage of these transactions in its AVM
proposal. Specifically, we are considering proposing that, if a consumer seeks financing for a
dwelling under construction or to be constructed and that will become the consumer’s principal
dwelling upon or within a year following completion of construction, the transaction secured by
the new dwelling would be considered a transaction secured by a “principal” dwelling, even
before occupancy.

Q30. Are there additional categories of dwellings or transactions that should be
considered for addressing in a proposal on how to designate “principal” dwelling for the
purposes of implementing the FIRREA section 1125 AVM quality control standards? If
so, how should each of the additional categories be addressed? Please provide an
explanation and any data available to support your suggestions.
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F. Scope of eventual rule requirements

1. Quality control standards generally

As explained above, section 1125(a) of FIRREA requires that AVMs adhere to quality control
standards designed to: (1) ensure a high level of confidence in the estimates produced; (2) protect
against the manipulation of data; (3) seek to avoid conflicts of interest; (4) require random
sample testing and reviews; and (5) account for any other such factor that the agencies determine
to be appropriate. Section 1125(b) requires the agencies to promulgate regulations to implement
these quality control standards. In regard to the first four factors, the CFPB is considering
proposing two alternative methods for compliance.

In the first alternative for compliance with the quality control factors, the CFPB is considering
proposing to require regulated institutions to adopt and maintain their own policies, practices,
procedures, and control systems to ensure that AVMs used for covered transactions adhere to
quality control standards designed to meet those factors, but not proposing specific requirements
for those policies, practices, procedures, and control systems. For the second alternative
regarding the quality control factors, the CFPB is considering proposing a prescriptive rule with
more detailed and specific requirements in regard to the first four factors.

The CFPB notes that the first four statutory quality control factors appear to be consistent with
several agencies’ existing guidance regarding models. For example, the OCC, Board, FDIC, and
NCUA issued the Interagency Appraisal and Evaluation Guidelines (Guidelines), which contain
guidance for institutions seeking to establish policies, practices, procedures, and control systems
to ensure the accuracy, reliability, and independence of AVMs.4? The CFPB also notes that it
has not issued AVM-specific guidance similar to that issued by the other agencies. Because the
other agencies may already have provided sufficient guidance to their regulated institutions to
help ensure compliance, the CFPB is considering proposing that the more detailed and specific
requirements under the second alternative apply only to those institutions that the statute places
under the authority of the CFPB. However, if the CFPB chooses to propose the first alternative
described above, requiring maintenance of policies, practices, procedures, and control systems to
ensure that AVMs used for covered transactions adhere to quality control standards designed to
meet the first four factors, but not proposing specific requirements for those policies, practices,
procedures, and control systems, then the CFPB could adopt its own guidance on AVMs.

Q31. Would small entities be assisted by the CFPB adapting the Guidelines for use by
CFPB-regulated institutions and adopting them as guidance rather than adopting specific
requirements to implement the statutory quality control factors?

Q32. Would a more prescriptive rule be helpful to small entities? Would it present
heightened regulatory burden? Why?

As explained above, under the second alternative the CFPB is considering proposing to specify
how CFPB-regulated institutions would address the statutory quality control factors. Examples
of potential requirements for each quality control factor are provided below. The CFPB is also
considering whether to clarify that the practical application of the quality control requirements
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would be commensurate with an institution’s risk exposures, size, business activities, and the
extent and complexity of its use of AVMs.

Under the first statutory quality control factor, institutions must ensure a high level of confidence
in the estimates produced by AVMs. For this factor, the CFPB is considering proposing specific
requirements that would address, for example, risks that AVMs may suffer from fundamental
errors and may produce inaccurate outputs when viewed against the design objective and
intended business uses, as well as risks that AVMs may be used incorrectly or inappropriately.

Under the second quality control factor, institutions must protect against the manipulation of data
in connection with AVMs. The CFPB is considering proposing specific requirements to ensure
that institutions, for example, provide appropriate management oversight of the availability,
usability, integrity, and security of the dataused.

The third quality control factor requires that the use of AVMs must seek to avoid conflicts of
interest. For this factor, the CFPB is considering proposing specific requirements to ensure that
an institution’s AVM model governance program, for example, provides certainty that the
persons who develop, select, validate, or monitor an AVM are all independent of the loan
origination or securitization process.

Under the fourth quality control factor, institutions must require random sample testing and
reviews of AVMs. The CFPB is considering proposing specific requirements ensuring that an
institution establishes ongoing AVM validation through random sample testing and reviews.
These specific requirements would address, for example, the specifications for such testing and
reviews to address whether a particular AVM is appropriate for a given transaction or lending
activity, considering associated risks.

Q33. Do the examples of specific requirements described for the first four statutory
factors appear likely to aid your small entity in implementation of those factors? Are
there specific requirements that you believe should be included, consistent with the
statutory factors? Does your small entity anticipate facing any specific complexities or
costs associated with specific requirements?

Q34. Should the CFPB allow each institution to tailor its methodology to the nature of
its risk exposure, size, business activities, and the extent and complexity of its use of
AVMs? Do you have suggestions on the best way to do so?

2. Specifying a nondiscrimination quality control factor

Section 1125(a)(5) of FIRREA provides the agencies the discretion to account for any other such
factor that the agencies determine to be appropriate.** The CFPB is considering proposing to
specify a fifth quality control factor to require regulated institutions to adopt policies, practices,
procedures, and control systems designed to ensure that AVMSs used for covered transactions
comply with applicable nondiscrimination laws. While institutions have a preexisting obligation
to comply with Federal nondiscrimination requirements, including the Equal Credit Opportunity
Actand the Fair Housing Act, a specific quality control factor under section 1125(a)(5) would
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create an independent requirement for institutions to establish policies and procedures to mitigate
against fair lending risk in their use of AVMs.

In regard to the fifth factor, the CFPB is considering proposing two alternative methods for
compliance. In the first alternative for compliance with the fifth factor, the CFPB is considering
proposing to require regulated institutions to adopt and maintain their own policies, practices,
procedures, and control systems to ensure that AVMs used for covered transactions adhere to
quality control standards designed to comply with applicable nondiscrimination laws, but not
proposing specific requirements for those policies, practices, procedures, and control systems.
For the second alternative regarding the fifth factor, the Bureau is considering proposing a
prescriptive rule with more detailed and specific requirements.

As an alternative to adopting a fifth factor, the CFPB is considering whether compliance with
applicable nondiscrimination laws with respect to AVMs is already encompassed within three of
the first four statutory quality control factorsrequiring a high level of confidence in the estimates
produced by AVMs, protection against the manipulation of data, and random sample testing and
reviews, such that delineation of a nondiscrimination factor is not necessary.

Q35. Whatare the advantages and disadvantages for small entities of specifying a
quality control factor on nondiscrimination? Would there be an impact on your costs?
Please explain. Are there other alternative approaches the CFPB should consider? Why
or why not? Whatis the basis for this recommendation?

Q36. Does your small entity consider fair lending risk when using AVMs? Please
describe your AVM oversight and testing capabilities. Are additional regulatory tools,
guidance, or resources needed? Why or why not?

Q37. If your small entity uses a third-party service provider for AVMs, what type of
fair lending review, if any, do you conduct of the third-party model?

Q38. What would the start-up and ongoing costs be for your small entity to implement
fair lending policies and procedures for AVMs? If these potential costs are difficult to
quantify, you are invited to describe these costs qualitatively, such as small, medium, or
large as well as outline breakdown of costs. Are there any particular complexities you
anticipate under any of the alternatives presented?

Q39. Please provide your small entity’s perspective on any of the following potential
fair lending issues:

e Risks and benefits of underlying AVM methodologies, e.g., repeat sales indices
and mark-to-market, hedonic price models, appraiser emulation;

e How neighborhood characteristics and amenities (e.g., nearby parks and trails,
transit access, grocery stores) should be incorporated in an AVM model,

e Ensuringunbiased input data;

e Data accuracy and integrity;
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e Use of comparables;

e Geographic segmentation;+

e Identifying and quantifying disparities;

e Identifying proxies for prohibited basis characteristics;

e Techniques to measure and monitor for potential discrimination in AVMs; and

e Addressinghistorical incidences of appraisal bias that may be perpetuated through
AVMs.

G. Implementation period

We are considering a 12-month implementation period after issuance of an eventual interagency
final rule. A 12-month period would be consistent with title XIV of the Dodd-Frank Act.46

We seek input from the SERs on how long small entities would need to conform their practices
to the options under consideration. No institution will be required to comply with new
regulatory requirements before a proposed rule is published, public comment is received and
reviewed by the agencies, a final rule is issued, and the implementation period designated in the
final rule concludes.

Q40. How much time do you estimate your small entity would need to prepare for
compliance with an eventual final rule? Are there any particular aspects of the CFPB’s
options under consideration that could be particularly time consuming or costly for your
small entity to implement? Are there any factors outside your small entity’s control that
would affect its ability to prepare for compliance?

III. Potential Impacts on Small Entities

A. Overview

Computing the number of affected small entities requires knowing the extent to which small
entities regulated by the CFPB—small non-depositories—use AVMs and how their use would be
affected by the options. Given the extent of available data, the CFPB is not able to reliably
ascertain the prevalence of AVM use among small mortgage originators or small secondary
market issuers. The CFPB also lacks data and information to quantify costs associated with
complying with the options and how much costs would vary across small entities.

The CFPB’s preliminary qualitative assessment is that the options under consideration would
primarily impact small entities via one-time costs and that ongoing costs would be largely
unchanged. However, evolving use cases may require updating policies and procedures, which
would entail new costs. The CFPB seeks feedback and information, including supporting data,
from SERs on the following:
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Q41. For what purposes do you currently use AVMs to determine the value of
residential property?

Q42. Do youdevelop the AVM yourself or do you procure the software from a third
party?

Q43. Whatare your costs associated with AVM use? Are there recurring or variable

costs associated with your use of AVMs? Were there any one-time or initial costs
associated with your use of AVMs?

If you develop the AVM independently,

Q43 A. How many staff do you task to AVM development? How many person-
hours per year do you devote to AVM development and implementation?

Q43B. Do you source the AVM model data internally or procure it elsewhere?

Q43C. If you procure third-party data, what features do you procure? How many
loans does the data have? What are your costs of procurement, including
licensing costs and costs per data point or loan?

Q44. Do you have policies and procedures in place for your use of AVMs in mortgage
lending?

If yes,
Q44A. What are the goals of the policies and procedures?

Q44B. As part of the policies and procedures, what discretion does your staff
have to override the AVM in case they disagree with its predictions?

Q44C. How did you develop the policies and procedures? How many person-
hours per year did you commit to development? If you contracted an outside
vendor, did the vendor provide tailored policies and procedures tailored for your
entity? If so, how much did those services cost?

Q44D. If applicable, who conducts review of the policies and procedures? How
often are the policies and procedures updated and for what reasons? What is your
estimated annual cost (in terms of person-hours and in dollar terms) of conducting
the review?

Q44E. Are there particular situations (e.g., loan dollar thresholds) where you
determine that utilization of an AVM is necessary?

Q45. Whattype of oversight and review of the AVM do you conduct for both business
purposes and compliance with regulation? Do youtest and validate the AVM predictions
yourself or contract an outside vendor? If you contract an outside vendor, what services
does the vendor provide and how much do those services cost?

If you test and validate AVM predictions internally,
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Q45A. How many staff do you assign to testing and validating AVM predictions?
How many person-hours per year do you devote to testing and validating AVM
predictions?

Q45B. How do you test model predictions? How do you select data to test the
models?

Q45C. If the AVM predictions are deemed to be unreliable, what do youuse as
an alternative?

B. Small entities covered by the options under consideration

The CFPB has identified certain types of small entities that may be subject to the AVM rule
options under consideration and regulated by the CFPB for purposes of the RFA. Specifically,
the CFPB has identified several categories of non-depository institutions whose use of AVMs
may be covered under the revenue criteria established by the Small Business Administration: 4’

Real estate credit*® companies with average annual receipts of $4 1.5 million or less;

Secondary market financing companies*’ with average annual receipts of $41.5 million or
less;

Other non-depository credit intermediation’ companies that originate mortgages with
average annual receipts of $4 1.5 million or less;

Mortgage and nonmortgage loan brokers with average annual receipts of $8 million or
less;3! and

Other activities related to credit intermediation>? such as mortgage loan servicers with
average annual receipts of $22 million or less.

Across these five industries, 87 percent to 96 percent of entities’ annual receipts would qualify
them as small (Table 1).
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Table 1: Number and share of non-depository entities by revenue thresholds

Number of Fraction of
Entities Entities
A. Potentially Small Entities
Real estate credit(522292)
<$40M (Revenue) 2,872 87%
<$50M (Revenue) 2,904 88%
Secondary market financing (522294)
<$15M (Revenue) 101 88%
<$100M (Revenue) 106 92%
All Other Non-depository Credit Intermediation
(522298)
<$40M (Revenue) 5,292 98%
<$50M (Revenue) 5,300 99%
Mortgageand NonmortgageLoan Brokers (522310)
<$7.5M (Revenue) 6,609 97%
<$10M (Revenue) 6,643 98%
Other Activities Related to Credit Intermediation
(522390)
<$20M (Revenue) 3,595 95%
<$25M (Revenue) 3,610 96%
B. Large Entities
Real estate credit (522292)
>$50M (Revenue) 385 12%
Secondary market financing (522294)
>$100M (Revenue) 9 8%
All Other Non-depository Credit Intermediation
(522298)
>$50M (Revenue) 122 5%
Mortgageand Nonmortgage Loan Brokers (522310)
>$10M (Revenue) 166 2%
Other Activities Related to Credit Intermediation
(522390)
> $25M (Revenue) 162 4%

Source: U.S. Census Bureau, 2017 Economic Census, The Number of Firms and Establishments, Employment,
Annual Payroll, and Receipts by Industry and Enterprise Receipts Size: 2017 (May28,2021),
https://www?2.census.gov/programs-surveys/susb/tables/20 17/us_o6digitnaics_rcptsize_2017.x1sx. The tabulations
and shares were computed according to available enterprise size cells.

However, not all small entities use AVMs. The CFPB believes that AVM use is more prevalent
among larger entities but is not aware of publicly available data that both identify whether non-
depositories use AVMs for covered purposes and their revenues, data that would be necessary to
reliably quantify the number of institutions that may be affected by the options under
consideration. The CFPB anticipates learning more about small non-depositories’ use of AVMs
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through the SBREFA process. Although only the CFPB is subject to the SBREFA requirement
among the agencies collaborating on the AVM rulemaking, other small depository institutions
whose use of AVMs may be covered if their assets are $600 million or less, as established by the
SBA.>3

C. CFPB review of compliance processes and costs

The CFPB preliminarily believes that the primary costs of the options under consideration are
one-time costs. As noted above, the CFPB is considering proposing a rule that supplements the
first four statutory factors with a fifth factor which would require regulated institutions to adopt
policies, practices, procedures, and control systems designed to ensure that AVMs used for
covered transactions comply with applicable nondiscrimination laws. Here, the CFPB considers
the compliance costs associated with the first four statutory factors and, separately, with the fifth
potential factor.

Lacking direct or indirect data on costs associated with verifying compliance with the options
under consideration, the CFPB is limited to inferring typical costs from alternative sources.
These estimates may be inaccurate if verifying compliance is more complex than CFPB
forecasts. The estimates may also be inaccurate in describing the breadth of AVM uses in
mortgage origination and correspondingly the costs. For typical hourly labor costs, the Bureau
draws upon aggregated data from the Bureau of Labor Statistics and the Bureau of Economic
Analysis. To estimate the personnel hours required to verify compliance, the CFPB draws upon
information derived from a survey of financial institutions used to support the Small Business
Lending Data Collection rulemaking, which specifies data points that financial institutions must
collect and report in association with applications for small business loans. During the Small
Business Lending Data Collection rulemaking process, the CFPB surveyed institutions on the
number of personnel-hours they would require for compliance-related tasks, including drafting
policies and procedures and legal review. The CFPB classified entities by their origination
volumes and estimated that small entities would be Type A (zero to 150 originations) or Type B
(151 to 999 originations). >

The Small Business Lending Data Collection proposed rule is different in scope and objective
from the AVM rulemaking. However, the CFPB uses the Small Business Lending Data
Collection proposed rule’s one-time cost survey to inform its estimates of personnel hours for
two reasons. First, though the Small Business Lending Data Collection proposed rule imposes
new reporting requirements on financial institutions, the personnel requirements for drafting
policies and procedures may be largely similar. Second, the CFPB is aware of no other sources
of information or data that would allow it to quantify the necessary costs or personnel hours for
complying with regulations that require quality control policies and procedures.>> If the hours
estimates derived from the survey are poor approximations for the hours required to comply to
an eventual AVM rule, the CFPB’s cost estimates will be proportionately affected.

For entities that have existing policies and procedures that govern their use of AVMs, these costs
are likely limited to legal costs associated with verifying compliance with the eventual final rule.
Entities may face lower costs to comply with the first four factors because compliance with
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current industry standard practices may be sufficient. While the non-depository entities
supervised by the CFPB are not subject to the Guidelines issued by the prudential regulators in
2010, the CFPB preliminarily believes that the principles laid out in the Guidelines are
considered an industry standard.

In November 2021, employees in the Legal Services industry earned on average $50 per hour.5°
In 2020, compensation costs represented approximately 50 percent of total value added in the
legal services industry.>” Thus, a simple estimate for an average hour of legal services is $100
per hour, which includes non-labor fixed costs and overhead (e.g., computers, office real estate,
etc.) and profits.

The Small Business Lending Data Collection proposed rule’s one-time cost survey estimated 69
hours were required for legal compliance and review for Type A depository institutions on the
lower end of origination volumes.>® If verifying compliance of policies and procedures with the
AVM rule required 69 average hours of legal services, then the implied labor cost (including
overhead) would be approximately $7,000. The same institutions also reported $3,300 in non-
salary direct expenses.”® Combined, the total cost would be roughly $10,000.

The CFPB’s cost estimates are sensitive to its assumptions. For example, if verifying
compliance requires relatively more higher-wage personnel (e.g., lawyers) and relatively fewer
lower-wage personnel (e.g., paralegals), then the costs would necessarily be larger. For instance,
if verifying compliance primarily required the work of lawyers, then average labor costs would
be closer to $70 per hour, by itself increasing the $10,000 estimate to approximately $13,000.60
If costs reflected purely labor costs without overhead, profits, or non-salary expenses (as may be
the case if small entities have in-house legal teams), then costs may be closer to $3,000.! The
CFPB does not have information on the number or composition of legal personnel that would be
required to verify compliance.

The estimates similarly vary with different assumptions about the requisite number of hours
required to verify compliance with policies and procedures. Verifying compliance is likely to be
more expensive for small entities that use AVMs for more diverse purposes, which may require
additional hours of legal consultation. If CFPB underestimates the required number of hours,
then the costs would necessarily be larger. In the Small Business Lending Data Collection
proposed rule’s one-time cost survey, Type B institutions reported an average of 35 required
hours and non-depositories reported an average of 55 required hours. The CFPB seeks
quantitative or qualitative information from the SERs that would help it compute how costs and
personnel requirements associated with compliance vary across small entities.

Notably, the existing Guidelines do not directly discuss applicable nondiscrimination law, which
would be covered by the fifth factor under consideration. The CFPB seeks feedback from the
SERs on whether current policies governing use of AVMs conform to the Guidelines and
whether current policies also ensure that AVM use specifically complies with nondiscrimination
laws.

To the extent that small entities’ current policies and use of AVMs would comply with the
options under consideration, the CFPB does not anticipate the eventual final rule to substantially
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increase costs. However, for those small entities without policies and procedures conceming
AVM use or that deem their policies and procedures insufficient to comply with the eventual
final rule, entities would bear costs of drafting and vetting new policies and procedures.

Entities will likely have to spend time and resources reading and understanding the regulation,
developing the required policies and procedures for their employees to follow to ensure
compliance in addition to engaging a legal team to review their draft policies and procedures.
Costs associated with drafting compliant policies and procedures are likely to be higher for
institutions who use AVMs for a more diverse set of circumstances. Such entities would likely
need to tailor guidance for each specific use caseto “ensure a high level of confidence.” 2

Respondents to the Small Business Lending Data Collection proposed rule’s one-time cost
survey reported the estimated number of hours associated with developing policies and
procedures. Type A depository institutions estimated an average 65 required personnel-hours
and no non-salary direct expenses.® Applying the estimated cost of legal services implies a total
costof about $7,000.%* Other types of institutions generally reported fewer required hours, but
nevertheless, drafting policies and procedures for AVM use may require more labor than those
required for the Small Business Lending Data Collection proposed rule. The CFPB seeks
feedback on the number of hours small entities would have to devote to developing policies and
procedures.

Small entities will also likely have to implement training of staff that utilize AVM output for
covered purposes. Correspondingly, costs associated with training will likely be higher for
entities that use AVMs for many purposes. However, while training is an ongoing cost, small
entities will incur training costs regardless of an eventual AVM rule. The costs attributable to
the eventual rule are those associated with changing existing training practices, corresponding
analogously to the Small Business Lending Data Collection proposed rule’s one-time cost survey
on hours associated with training staff. Entities with the lowest origination volume reported an
average of 60 hours of required personnel hours.%® If labor costs to update training practices
costs the $100 per hour in Legal Services, this suggests a total cost of roughly $6,000.¢ Type B
and Type C respondents to the one-time cost survey with larger origination volumes reported
higher labor demands associated with training, an average of 72 and 108 hours, respectively.

The options under consideration cover the use of the AVM, notits development. As such, the
CFPB preliminarily believes that small entities will likely incur most of the costs outlined above
regardless of whether they develop an AVM on their own or procure one from a third party. In
the latter case, the CFPB anticipates that most third parties would be able to provide institution-
specific policies, procedures, and training as a service that accompanies the AVM. While
entities are ultimately responsible for policies’ and procedures’ compliance with the eventual
final rule, third parties may tailor their services to ensure compliance. Whether small entities’
costs increase depends ultimately on whether third party service providers pass along costs. For
example, costs may increase if each third-party service provider has to commit 200 labor hours
of legal services to customizing policies and procedures for each small entity. Costs may not
increase if third-party service providers can sell the same general set of policies and procedures
to many small entities with little modification.
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solutions/ace-automated-colla teral-evaluation (last visited Oct.25,2021).

22 Urban Inst., Appraisal Waivers Have Helped Homeowners Find Payment Flexibility Amid Pandemic-Induced
Economic Struggles (Oct. 15,2020), https://www.urban.org/urban-wire/appraisal-waivers-have-helped-
hom eowners-find-payment-flexibility-amid -pandemic-in duced-economic-struggles.

2 American Enterprise Institute data show a total of 3.24 million waiversissued in 2020. Whenmultipliedby the
average costof an appraisal from HomeAdvisor ($348), consumers saved $1.13 billion in 2020.
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https://www.consumerfinance.gov/documents/1385/102016_cfpb_OfficialGuidanceServiceProviderBulletin.pdf
https://www.consumerfinance.gov/documents/1385/102016_cfpb_OfficialGuidanceServiceProviderBulletin.pdf
https://singlefamily.fanniemae.com/media/29306/display
https://singlefamily.fanniemae.com/media/29306/display
https://singlefamily.fanniemae.com/media/5916/display
https://singlefamily.fanniemae.com/media/5916/display
https://guide.freddiemac.com/app/guide/section/5601.9
https://www.aei.org/research-products/report/prevalence-of-gse-appraisal-waivers/
https://www.aei.org/research-products/report/prevalence-of-gse-appraisal-waivers/
https://sf.freddiemac.com/tools-learning/loan-advisor/our-solutions/ace-automated-collateral-evaluation
https://sf.freddiemac.com/tools-learning/loan-advisor/our-solutions/ace-automated-collateral-evaluation
https://www.urban.org/urban-wire/appraisal-waivers-have-helped-homeowners-find-payment-flexibility-amid-pandemic-induced-economic-struggles
https://www.urban.org/urban-wire/appraisal-waivers-have-helped-homeowners-find-payment-flexibility-amid-pandemic-induced-economic-struggles

** Fed. Hous. Fin. Agency, Request for Information on Appraisal-Related Policies, Practices, and Processes (Dec.
28,2020), https:/www.fhfa.gov/Media/Public Affairs/Public AffairsDocuments/RFI-Appraisal-R elated-Policies.pdf.

5.
212 U.S.C. 3354(d).

77 RegulationZ § 1026.2(a)(22) defines the term “person” tomean “a natural person or an organization, including a
corporation, partnership, proprietorship, association, cooperative, estate, trust, or governmentunit.”

%12 CFR 1026.36(a)(1). However, section 1026.36(a)(1) further states that the term “loan originator” does not
include:

(A) A person who does not take a consumer credit application or offer ornegotiate credit terms
available from a creditor, but who performs purely administrative or clericaltasks onbehalf ofa
person who does engage in such activities. (B) An employee ofa manufactured home retailer who
doesnot take a consumer credit application, offer ornegotiate credit terms available from a
creditor, oradvise a consumer on credit terms (including rates, fees, and other costs) available
from a creditor. (C) A person thatperforms only real estate brokerage activities andis licensed or
registered in accordance with applicable State law, unless such person is compensated by a
creditororloan originator orby anyagentof such creditor or loan originator fora particular
consumer credit transaction subject to this section. (D) A seller financer that meets the criteria in
[§ 1026.36(a)(4)or(a)(5)], as applicable. (E) A servicer or servicer’s employees, a gents, and
contractors who offer ornegotiate terms for purposes of renegotiating, modifying, replacing, or
subordinating principal of existing mortgages where consumers arebehind in their payments, in
default,orhavea reasonable likelihood of defaulting or fallingbehind. This exceptiondoes not
apply, however, to a servicer or servicer’s employees, a gents, and contractors who offer or
negotiate a transaction thatconstitutes a refinancingunder § 1026.20(a) or obligates a different
consumer on the existing debt.

¥ See 12 CFR 1026.36(a)(1)(i)(E).
3% But see 12 CFR 1026.20(a)(1) through (5) (exceptions to the general definition).

3112 U.S.C. 3354(d). Section1125(d) of FIRREA does not distinguish between mortgages secured by a first lien
and those secured by a subordinate lien. See id.

32 See part I1.E below fora discussion of the scope ofthe term “dwelling” being considered for proposal by the
CFPB.

¥ 12U.S.C. 3354(d).

12 U.S.C. 3331 through 3356.

3 RegulationZ comment 42(a)-2.

¥ RegulationZ § 1026.2(a)(11). Regulation Z § 1026.2(a)(12) defines “consumer credit” tomean “credit offered or
extendedto a consumer primarily for personal, family, orhousehold purposes.”

37 For example, RegulationZ § 1026.12(a) includes language that applies TILA requirements limiting issuance of
credit cards “[r]egardless of the purpose for which a credit card is to be used, including business, commercial, or
agriculturaluse.”

312 U.S.C. 3354(c)(2). The Board, FDIC,OCC, and NCUA, defined as “Federal financial institutions regulatory
agencies” by 12 U.S.C. 3350(6), haveenforcement authority for AVM quality control standards applicable to the
institutions and subsidiaries for which they arethe primary Federal supervisors. 12 U.S.C.3354(c)(1).

¥ RegulationZ § 1026.2(a)(19). See alsoRegulationZ comments 2(a)(19)-2 (“dwelling” does notinclude
recreational vehicles, campers, and similar structures that are notused as residences) and 23 (a)(1)-3 (“dwelling”

includes structures thatare classified as personalty under State law).
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https://www.fhfa.gov/Media/PublicAffairs/PublicAffairsDocuments/RFI-Appraisal-Related-Policies.pdf

40 See Regulation X § 1024.2(b) (federally related mortgage loan)and 1024.5(b)(4).
“I' TILA section 1639¢; RegulationZ § 1026.42(a).

42 See Regulation Z comment 42(b)(2)-1.

#75FR 77450 (Dec.10,2010).

#12U.8.C.3354(b).

4 In order to account for differences in neighborhood characteristics and amenities, AVMs often run separate
models for different geographic areas. Thus, themodels produce different weights, suchas value peramenity. The
value of a property that sits between the border of two neighborhoods with different property values may vary
widely, depending on which model weights are applied.

4 Section 1473(q) of the Dodd-Frank Act added section 1125 to FIRREA, which directs theagencies todevelop
regulations for AVM quality control standards. Dodd-Frank Act section 1473(q), 124 Stat.2198 (codifiedat

12 U.S.C.3354). Section 1473(q)isin title XIV of the Dodd-Frank Act andsection 1400(c) of the Dodd-Frank Act
states that the “regulations required to be prescribed under this title [XI'V] or the amendments made by this title
shall. .. take effect not later than 12 months after the date of issuance of the regulations in final form.” Dodd-Frank
Actsection 1400(c), 124 Stat. 2136 (codified at 15 U.S.C. 1601 note); see also 78 FR 78519, 78524 (Dec.26,2013)
(“The Dodd-Frank Act.. . requires that regulations required under Title XIV take effectnotlaterthan 12 months
afterthedateof issuance of theregulations in final form.”) (citation and internal quotation marks omitted).

47 See U.S. SmallBus. Admin., Table of Small Business Standards Matched to North American Industry
Classification System Codes (effective Aug. 19,2019), https:/www.sba.gov/sites/default/files/2019-08/SBA%20
Table%2001%208Size%20Standards Effective%20Aug%2019%2C%202019 Rev.pdf.

* The 2017 six-digit NAICS code for institutions in the “Real estate credit” industry is 522292.

4 The 2017 six-digit NAICS code for institutions in the “Secondary market financing” industry is 522294.

9 The 2017 six-digit NAICS code for institutions in the “Other non-depository credit intermediation” industry is
522298.

I The 2017 six-digit NAICS code for institutions in the “Mortgage and nonmortgage loan brokers” industry is
522310.

52 The 2017 six-digit NAICS code for institutions in the “Other activities related to credit intermediation” industry is
522390.

33 The 2017 four-digit NAICS code for depository institutions is 5221. According to the Bureau’s analysis of bank
and credit union callreport data in 2018, approximately 83 percentof depository institutions haveassets below $600
million. Bureau of Consumer Fin. Prot., Small Business Advisory Review Panelfor Consumer Financial Protection
Bureau Small Business Lending Data Collection Rulemaking: Outline of Proposals Under Consideration and

Alternatives Considered (Sept. 15,2020), at44, https://files.consumerfinance.gov/f/documents/cfpb_1071-

sbrefa_outline-of-proposals-under-consideration 2020-09.pdf.
> Seeid. at48.

> In a review of the academic literature, the CFPB was unable to find estimates that would reliably inform costs
associated with dra fting or verifying compliance ofpolicies and procedures related to AVMs. The CFPB seeks
feedback orreferences thatcould improve its estimates.

¢ U.S. Bureau of Labor Stat., Employment and Earnings Table B-3a,
https:/www.bls.gov/web/empsit/ceseeb3a.htm#ce_ee table3a.f.1 (modified Jan. 7,2022).

7 U.S. Bureau of Econ. Analysis, Compensation ofemployees: Domestic private industries: Legal services Vintage:
2022-01-25/Gross Domestic Product: Legal Services (NAICS 54 11) in the United States Vintage: 202 1-10-01,

https://alfred.stlouisfed.org/graph/?¢g=Lci4 (lastvisited Jan.25,2022).

26
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https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019_Rev.pdf
https://files.consumerfinance.gov/f/documents/cfpb_1071-sbrefa_outline-of-proposals-under-consideration_2020-09.pdf
https://files.consumerfinance.gov/f/documents/cfpb_1071-sbrefa_outline-of-proposals-under-consideration_2020-09.pdf
https://www.bls.gov/web/empsit/ceseeb3a.htm#ce_ee_table3a.f.1
https://alfred.stlouisfed.org/graph/?g=Lci4

8 Small Business Lending Data Collection under the Equal Credit Opportunity Act (Regulation B), 86 FR 56356,
56556(Oct.8,2021).

¥ d.

0 U.S. Bureau of Labor Stat., Occupational Employment and Wages—23-101 1 Lawyers (May 2020),
https://www.bls.gov/oes/current/oes2310 11.htm ($70 per hour times mark-up factor of2 times 69 hours +$3,300
non-salary directexpenses=$12,960).

61'$50 perhourtimes 69 hours=$3,450.
2 12U.S.C. 3354().
6 86 FR 56356,56556(0ct. 8,2021).

64 $50 perhour times mark-up factorof 2 times 65 hours =$6,500.
51d.
% $50 perhour times mark-up factor of 2 times 60 hours =$6,000.
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