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1. Introduction

In the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act), which
was enacted “[t]o promote the financial stability of the United States by improving
accountability and transparency in the financial system,” Congress directed the Consumer
Financial Protection Bureau (Bureau or CFPB) to adopt regulations governing the collection of
small business lending data. Specifically, section 1071 of the Dodd-Frank Act (section 1071 or
1071) amended the Equal Credit Opportunity Act (ECOA) to require financial institutions (FIs)
to compile, maintain, and submit to the Bureau certain data on applications for credit for women-
owned, minority-owned, and small businesses.! Congress enacted section 1071 for the purpose
of facilitating enforcement of fair lending laws and enabling communities, governmental entities,
and creditors to identify business and community development needs and opportunities for
women-owned, minority-owned, and small businesses. Under section 1071, the data that FIs are
required to compile, maintain, and submit include the type and purpose of the loan, the census
tract for the applicant’s principal place of business, and the race, sex, and ethnicity of the
principal owners of the business, along with a number of other data points.

The Bureau is implementing the section 1071 mandate. The Bureau held a field hearing on May
10, 20172 and published a request for information regarding the small business lending market.?
The Bureau also released a white paper setting forth the findings of the Bureau’s research on the
small business lending environment, with a particular emphasis on lending to women-owned and
minority-owned small businesses.* In November 2019, the Bureau held a symposium on section
1071 to stimulate a dialogue to assist the Bureau in its policy development process and to receive
feedback from experts, including academic, think tank, consumer advocate, industry, and

! Dodd-Frank Wall Street Reform and Consumer Protection Act, Public Law 111-203, section 1071, 124 Stat. 1376,
2056 (2010) (section 704B of ECOA was added by section 1071 of the Dodd-Frank Act) (codified at 15 U.S.C.
1691c-2). For ease of reading, this Outline refers to the provisions of 704B in a shorthand expressed in terms of
section 1071. For example, when this Outline refers to “section 1071(a),” it is employing this shorthand to refer to
section 704B(a) of ECOA, which is codified at 15 U.S.C. 1691c-2(a). The full text of section 1071 is included as
Appendix A. See Appendix B for a glossary of defined terms.

The Bureau interpreted section 1071 to mean that obligations for FIs to collect, maintain, and submit data “do not
arise until the Bureau issues implementing regulations and those regulations take effect.” See Letter from Leonard
Kennedy, General Counsel, CFPB, to Chief Executive Officers of Financial Institutions under Section 1071 of the
Dodd-Frank Act (Apr. 11, 2011), https://www.consumerfinance.gov/policy-compliance/guidance/supervisory-
guidance/general-counsel-letter-regarding-section-1071-dodd-frank-act/.

2 See Bureau of Consumer Fin. Prot., Prepared Remarks of CFPB Director Richard Cordray at the Small Business
Lending Field Hearing (May 10, 2017), https://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-
cfpb-director-richard-cordray-small-business-lending-field-hearing/.

3 Bureau of Consumer Fin. Prot., Request for Information Regarding the Small Business Lending Market, 82 FR
22318 (May 15, 2017), https://www.consumerfinance.gov/policy-compliance/notice-opportunities-comment/
archive-closed/request-information-regarding-small-business-lending-market/.

4 Bureau of Consumer Fin. Prot., Key dimensions of the small business lending landscape (May 2017),
https://files.consumerfinance.gov/f/documents/201705_cfpb_Key-Dimensions-Small-Business-Lending-

Landscape.pdf.
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government experts in the small business lending arena.” In early 2020, the Bureau released a
research report examining small business lending and the Great Recession.® On July 22, 2020,
the Bureau issued a survey to collect information about potential one-time costs to Fls to prepare
to collect and report data on small business lending.” And now, the Bureau is moving forward
with fulfilling its obligations under the Small Business Regulatory Enforcement Fairness Act
(SBREFA), which amended the Regulatory Flexibility Act (RFA),® to assess the impact on small
entities that would be directly affected by the proposals under consideration prior to issuing a
proposed rule regarding section 1071.

As the Bureau noted in its May 2017 white paper on small business lending, small businesses
play a key role in fostering community development and fueling economic growth both
nationally and in their local communities.® In 2017, small businesses in the United States
employed 60 million people, or about 47 percent of the private workforce.!® Women-owned and
minority-owned small businesses play an important role in supporting their local communities.!!
According to the Census Bureau, there are more than 27.6 million small businesses in the United
States. More than 7.9 million of these businesses are minority-owned and over 9.8 million are
women-owned. 1

Access to financing is a crucial component to the success of small businesses. Small
businesses—including women-owned and minority-owned small businesses—need access to
credit to smooth out business cash flows and to enable entrepreneurial investments that take
advantage of, and sustain, opportunities for growth. The market these businesses turn to for
credit is vast and complex. Small businesses have many options when it comes to financing,
including products and providers. Using publicly available data and informed by conversations

5> Bureau of Consumer Fin. Prot., Symposium: Section 1071 of the Dodd-Frank Act (held Nov. 6, 2019),
https://www.consumerfinance.gov/about-us/events/archive-past-events/cfpb-symposium-section-107 1-dodd-frank-
act/.

¢ Bureau of Consumer Fin. Prot., Data Point: Small Business Lending and the Great Recession (Jan. 2020),
https://www.consumerfinance.gov/data-research/research-reports/data-point-small-business-lending-and-great-
recession/.

7 The survey period closes October 1, 2020.
8 The RFA is codified at 5 U.S.C. 601-612, https://advocacy.sba.gov/resources/the-regulatory-flexibility-act/.

° Bureau of Consumer Fin. Prot., Key dimensions of the small business lending landscape (May 2017),
https://files.consumerfinance.gov/f/documents/201705_cfpb_Key-Dimensions-Small-Business-Lending-

Landscape.pdf.

10°U.S. Census Bureau 2017 Statistics of U.S. Businesses. See generally https://www.census.gov/programs-surveys/
susb.html.

! Bureau of Consumer Fin. Prot., Key dimensions of the small business lending landscape (May 2017),
https://files.consumerfinance.gov/f/documents/201705_cfpb_Key-Dimensions-Small-Business-Lending-

Landscape.pdf.

12 See U.S. Census Bureau Survey of Business Owners (2012). The Survey of Business Owners provides statistics
on non-employer and employer firms. The Census Bureau’s 2018 American Business Survey (ABS) provides more
recent statistics only on employer firms. According to the ABS, there are 5.7 million employer businesses in the
United States. More than one million of these businesses are minority-owned and more than 1.1 million are women-
owned.
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with market participants, the Bureau estimated in 2017 that the small business financing market
at that time was roughly $1.4 trillion. '3

However, market-wide data on loans to small businesses currently is very limited. The largest
sources of information on lending by depository institutions (DIs) are the Federal Financial
Institutions Examination Council (FFIEC) and National Credit Union Administration (NCUA)
Consolidated Reports of Condition and Income (Call Reports) and reporting under the
Community Reinvestment Act of 1977 (CRA). Under each of these reporting regimes, small
loans to businesses of any size are used in whole or in part as a proxy for loans to small
businesses. The FFIEC Call Report captures banks’ outstanding number and amount of small
loans to businesses (that is, loans originated under $1 million to businesses of any size; small
loans to farms are those originated under $500,000).'* The NCUA Call Report captures data on
all loans over $50,000 to members for commercial purposes, regardless of any indicator about
the business’s size.!> The CRA requires banks and savings associations with assets over a
specified threshold (currently $1.305 billion) to report loans in original amounts of $1 million or
less to businesses; reporters are asked to indicate whether the borrower’s gross annual revenue is
$1 million or less, if they have that information.!'® There are no similar sources of information
about lending to small businesses by non-DIs.

Appendix C contains a list of Federal statutes and regulations that are closely related to section
1071, including, for example, the CRA.

II. The SBREFA Process

The Dodd-Frank Act requires the Bureau to comply with SBREFA, which imposes additional
procedural requirements on rulemakings (including this consultative process) when a rule is
expected to have a significant economic impact on a substantial number of small entities.!” The
SBREFA consultation process provides a mechanism for the Bureau to obtain input from small
entities (in this case, small FIs as opposed to the small businesses that might be recipients of
financing provided) early in the rulemaking process. SBREFA directs the Bureau to convene a

13 Bureau of Consumer Fin. Prot., Key dimensions of the small business lending landscape (May 2017),
https://files.consumerfinance.gov/f/documents/201705_cfpb_Key-Dimensions-Small-Business-Lending-

Landscape.pdf.

14 See Fed. Fin. Insts. Examination Council Reporting Forms 31, 41, and 51, https://www.ffiec.gov/ffiec_report
forms.htm (last visited Aug. 26, 2020).

15 See Nat’l Credit Union Admin. Call Report Form 5300 (June 2020), https://www.ncua.gov/files/publications/
regulations/form-5300-june-2020.pdf.

16 See Fed. Fin. Insts. Examination Council, 4 Guide to CRA Data Collection and Reporting, at 11, 13 (2015),
https://www.ffiec.gov/cra/pdf/2015_CRA_Guide.pdf. Small business loans are defined for CRA purposes as loans
whose original amounts are $1 million or less and that were reported on the institution’s Call Report or Thrift
Financial Report (TFR) as either “Loans secured by nonfarm or nonresidential real estate” or “Commercial and
industrial loans.” Small farm loans are defined for CRA purposes as loans whose original amounts are $500,000 or
less and were reported as either “Loans to finance agricultural production and other loans to farmers” or “Loans
secured by farmland.” Id. at 11.

17 See 5 U.S.C. 609(b).
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Small Business Review Panel (Panel) when it is considering proposing a rule that could have a
significant economic impact on a substantial number of small entities. The Panel includes
representatives from the Bureau, the Small Business Administration’s (SBA) Chief Counsel for
Advocacy,'® and the Office of Information and Regulatory Affairs in the Office of Management
and Budget.

The Panel is required to collect advice and recommendations from small entities or their
representatives (referred to as small entity representatives, or SERs) that are likely to be subject
to the regulation that the Bureau is considering proposing. For this purpose, the RFA defines
“small entities” as small businesses, small organizations, and small governmental jurisdictions.
The term “small business” has the same meaning as “small business concern” under section 3 of
the Small Business Act (SB Act); thus, to determine whether a business is a small entity the
Bureau looks to the SBA’s size standards.!® The term “small organization” is defined as any
not-for-profit enterprise which is independently owned and operated and is not dominant in its
field. The term “small governmental jurisdiction” is defined as the governments of cities,
counties, towns, townships, villages, school districts, or special districts, with a population of
less than 50,000.2°

Small entities likely to be directly affected by this rulemaking within the meaning of SBREFA
include DIs such as commercial banks, savings associations, and credit unions with assets of
$600 million or less.?!

Non-DIs that may be subject to the regulation that the Bureau is considering proposing include
online lenders/platform lenders, non-DI community development financial institutions (CDFIs),
lenders involved in equipment and vehicle financing (captive financing companies and
independent financing companies), commercial finance companies, governmental lending
entities, and non-profit lenders. The maximum size standard for any of these non-DIs to be
considered small is $41.5 million in average annual receipts, though several have lower
thresholds.?

18 The Office of Advocacy is an independent office within the U.S. Small Business Administration (SBA), so the
views expressed by the Office of Advocacy do not necessarily reflect the views of the SBA or the Administration.

19 U.S. Small Bus. Admin., Table of Small Business Standards Matched to North American Industry Classification
System Codes (effective Aug. 19, 2019), https://www.sba.gov/sites/default/files/2019-08/SBA%20
Table%200f%20Size%20Standards_Effective%20Aug%2019%2C%202019_Rev.pdf.

20 See 5 U.S.C. 601(3) through (6).

21 The North American Industry Classification System (NAICS) codes for these types of DIs are 522110, 522120,
and 522130. Directly affected entities could potentially also fall into the category of credit card issuing institutions
(NAICS 522210); these entities are considered small if they have assets of $600 million or less.

22 The Bureau believes the types of small non-DIs discussed above are most commonly represented by the following
NAICS codes, together with the maximum average annual receipts to be considered a small entity under each
NAICS code:

522220—Sales financing—$41.5 million

522291—Consumer lending—$41.5 million

522292—Real estate credit—3$41.5 million

522310—Mortgage and nonmortgage loan brokers—$41.5 million
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During the Panel outreach meeting, SERs will provide the Panel with important advice and
recommendations on the potential impacts of the proposals under consideration. They may also
provide feedback on regulatory alternatives to minimize these impacts. In addition, the Dodd-
Frank Act directs the Bureau to collect the advice and recommendations of SERs concerning
whether the proposals under consideration might increase the cost of credit for small entities and
alternatives which accomplish the stated objectives of applicable statutes and which minimize
any such increase.

Within 60 days of convening, the Panel is required to complete a report on the input received
from the SERs during the Panel process. The Bureau will consider the SERs’ feedback and the
Panel’s report as it prepares the proposed rule. Once the proposed rule is published, the Bureau
is required to place the Panel’s final report in the public rulemaking record. The Bureau also
welcomes further feedback from the SERs during the public comment period on the proposed
rule.

The Bureau is convening a Panel to obtain input from the selected SERs on proposals under
consideration for small business lending data collection pursuant to section 1071 of the Dodd-
Frank Act. The Bureau has prepared this Outline of Proposals Under Consideration and
Alternatives Considered (Outline) to provide background to the SERs and to facilitate the Panel
process. However, the Panel process is only one step in the rulemaking process. No FI will be
required to comply with new regulatory requirements before a proposed rule is published, public
comment is received and reviewed by the Bureau, a final rule is issued, and the implementation
period designated in the final rule concludes. One of the specific questions on which the Bureau
seeks input during this SBREFA process is how long small FIs would need to conform their
practices to the proposals under consideration.

The Bureau is also conferring with other Federal agencies, including the other prudential
regulators, and it is seeking feedback from a wide range of other stakeholders on the proposals
under consideration. Stakeholders are welcome to provide written feedback on the Bureau’s
proposals under consideration by emailing it to 2020-SBREFA-1071@cfpb.gov. The Bureau
requests written feedback from SERs by November 9, 2020 in order to be considered and
incorporated into the Panel Report.?> The Bureau requests that other stakeholders wanting to
provide feedback do so no later than December 14, 2020.

522320—Financial transactions processing, reserve, and clearinghouse activities—$41.5 million
532411—Commercial air, rail, and water transportation equipment rental and leasing—$35.0 million
813410—Civic and social organizations—$8.0 million

As discussed above, a “small organization” is any not-for-profit enterprise which is independently owned and
operated and is not dominant in its field, and “small governmental jurisdictions” are the governments of cities,
counties, towns, townships, villages, school districts, or special districts, with a population of less than fifty
thousand.

23 Written feedback from SERs will be appended to the Panel Report. Feedback from other stakeholders may also
be subject to public disclosure. Sensitive personal information, such as account numbers or Social Security
numbers, or names of other individuals, should not be included. SERs and other stakeholders considering
submitting proprietary or confidential business information should contact 2020-SBREFA-1071@cfpb.gov in
advance to discuss whether and how that information should be provided.
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III. Proposals Under Consideration to Implement Section 1071
of the Dodd-Frank Act Regarding Small Business Lending
Data Collection, and Alternatives Considered

Section 1071 requires FIs to compile, maintain, and submit to the Bureau certain data on
applications for credit for women-owned, minority-owned, and small businesses in accordance
with regulations that the Bureau adopts. The purpose of section 1071 is two-fold: (1) to facilitate
enforcement of fair lending laws (fair lending purpose), and (2) to enable communities,
governmental entities, and creditors to identify business and community development needs and
opportunities for women-owned, minority-owned, and small businesses (community
development purpose).

In this part III, the Bureau first discusses the overall scope of the proposals it is considering to
implement section 1071. The Bureau then discusses several key definitional issues under
consideration—what FIs would be covered by the rule, what is a “small business” applicant
about which FIs must collect and report information, what are “women-owned businesses” and
“minority-owned businesses,” what credit products require reporting, and what constitutes an
application.

Next, the Bureau discusses the data points enumerated in section 1071 as well as a small number
of discretionary data points the Bureau is considering proposing. In addition, the Bureau
addresses several other statutory provisions regarding shielding 1071 data from underwriters and
other persons; applicants’ right to refuse to provide certain information; compiling, maintaining,
and reporting 1071 data to the Bureau; and privacy considerations and publication of 1071 data
by the Bureau. Finally, the Bureau addresses an implementation period under consideration for
the eventual final rule under section 1071.

The purpose of this Outline and the convening of the Panel is to obtain feedback on these
proposals under consideration from the selected SERs to inform the Bureau’s next major step, a
proposed rulemaking to implement section 1071. The Bureau will also consider feedback it
receives from other stakeholders outside the SBREFA process as it prepares to issue a proposed
rulemaking.

Throughout this Outline, the Bureau lists questions it would like SERs to answer regarding its
proposals under consideration and potential alternatives. These questions are numbered
sequentially throughout this Outline for ease of reference, and begin here:

Q1.  Are there any relevant Federal laws or rules which may duplicate, overlap, or conflict
with the Bureau’s proposals under consideration beyond those discussed in
Appendix C? How might the Bureau’s proposals under consideration for
implementing section 1071 impact other aspects of ECOA/Regulation B compliance?

A. Scope of proposed rule

Section 1071(b) states that “in the case of any application to a financial institution for credit for
[a] women-owned, minority-owned, or small business, the financial institution shall—(1) inquire



whether the business is a women-owned, minority-owned, or small business.” That is, the text of
section 1071 can be read to include data collection for credit applications for all small businesses
as well as for women-owned and minority-owned businesses that are not small.

Most existing businesses, including almost all women-owned and minority-owned businesses,
are “small business concerns” as that term is currently defined by the SBA.?* It is therefore
likely that reporting applications for all small businesses would also result in reporting
applications for nearly all women-owned and minority-owned businesses. In the U.S. Census
Bureau’s 2018 Annual Business Survey, 5.7 million firms (99.6 percent of all employer firms)
are small, as defined within that survey as having fewer than 500 employees.?> That same
definition covers one million minority-owned employer firms (99.9 percent of all minority-
owned firms) and 1.1 million women-owned employer firms (99.9 percent of all women-owned
firms).2® Among non-small businesses (i.e., 0.4 percent of all firms nationally), 10 percent of
this small fraction are minority-owned firms and 13 percent are women-owned.?’

In light of the comprehensive coverage of women-owned and minority-owned businesses within
the scope of small businesses, the Bureau is considering proposing that the data collection and
reporting requirements of its eventual 1071 rule would apply to any application to an FI for
credit only for small businesses, to be defined as discussed in part III.C. The Bureau is
concerned that a requirement to collect and report 1071 data on applications for women-owned
and minority-owned businesses that are not small businesses could affect all aspects of FIs’
commercial lending operations while resulting in limited information beyond what would
already be collected and reported about women-owned and minority-owned small businesses. In
addition, financing for large businesses can be much more varied and complex than are the
products used for small business lending. Thus, under the approach the Bureau is considering
proposing, FIs would collect and report lending data for all applicants that satisfy the Bureau’s
definition of a small business, including identifying women-owned and minority-owned
businesses within that pool, but FlIs would not be required to collect and report 1071 data for
women-owned and minority-owned businesses that are not “small.”

Q2.  Please provide feedback and information on the approach the Bureau is considering
regarding the scope of its section 1071 rulemaking particularly the proposal to limit

24 See part I11.C below for additional discussion regarding defining the term “small business” for purposes of
implementing section 1071.

25 See U.S. Census Bureau, 2018 Annual Business Survey. See generally hitps://www.census.gov/programs-surveys/
abs.html (last visited Aug. 26, 2020).

26 According to the 2018 Annual Business Survey, there are approximately 1 million minority-owned firms and 1.1
million women-owned firms in the U.S. Approximately 270,000 firms (5 percent of all firms), cannot be classified
as to the race, sex, or ethnicity of owners. Firms generally are unclassified because no owners have a 10 percent or
greater ownership in the business.

27 See U.S. Census Bureau, 2018 Annual Business Survey. Approximately 1,100 women-owned firms and
approximately 900 minority-owned firms are large (based on a 500-employee threshold). For more on how the
Census defines “women-owned” and “minority-owned” for the purposes of the Annual Business Survey, see
https://www.census.gov/programs-surveys/abs/technical-documentation/methodology.html.
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reporting to applicants that satisfy the Bureau’s definition of a “small business.” Are
there any alternative approaches the Bureau should consider?

Q3. How often does your FI make loans to businesses that are not “small”? Would you
anticipate any specific complexities or costs in identifying women-owned and/or
minority-owned applicants that are not small businesses, and collecting 1071 data
about their applications for credit?

Q4.  Does the credit process at your FI for non-small business applicants differ materially
from the process for small business applicants? If so, how does it differ? Are there
any other aspects of lending to large businesses that the Bureau should be aware of as
it is determining the overall scope of its eventual 1071 rule?

B. Definition of “financial institution” (lender coverage)

Section 1071 imposes data collection and reporting requirements on FIs with respect to “any
application to a financial institution for credit for [a] women-owned, minority-owned, or small
business.” This part I11.B addresses a general definition for the term “financial institution”
before addressing the possibility of exemptions based on asset size (for DIs) and/or small
business lending activity, and issues specific to FIs that are not the lender of record.

1. General definition of “financial institution”

Section 1071(h)(1) defines the term “financial institution” as “any partnership, company,
corporation, association (incorporated or unincorporated), trust, estate, cooperative organization,
or other entity that engages in any financial activity.” The Bureau is considering proposing a
general definition of “financial institution” consistent with the section 1071 definition. The
Bureau notes that Regulation B, which implements ECOA, has not otherwise defined this term.

Under this definition, the rule’s data collection and reporting requirements may apply to a variety
of entities that engage in small business lending—including, potentially, DIs (i.e., banks, savings
associations, and credit unions), online lenders/platform lenders, CDFIs (both DI and non-DI),
lenders involved in equipment and vehicle financing (captive financing companies and
independent financing companies), commercial finance companies, governmental lending
entities, and non-profit non-DI lenders.

The Bureau notes that several other key definitions will determine whether or not an FI has a
duty to collect and report data on credit applications under section 1071. In addition to satisfying
this general definition of “financial institution,” receiving applications (as discussed in part I1I.F)
for covered lending products (part III.LE) for small businesses (part II1.C) are all necessary to
trigger a duty to collect and report data on credit transactions under section 1071.

Q5.  Please provide feedback and information on the approach the Bureau is considering
regarding the general definition of “financial institution,” along with any alternative
approaches the Bureau should consider.
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2. Possible exemptions

In light of the regulation’s potentially broad application to FIs, the Bureau is considering whether
either or both a size-based or activity-based test might be appropriate to determine when an FI
must collect and report 1071 data or should be exempt, given section 1071’s statutory purposes.
The Bureau is concerned that the smallest FIs, or those with the lowest volume of small business
lending, might reduce or cease their small business lending activity because of the fixed costs of
coming into compliance with an eventual 1071 rule, which could be contrary to the community
development purpose of section 1071 and could also be contrary to one of the general purposes
of the Bureau, to facilitate access to credit. Specifically, the Bureau is considering whether DIs
with assets under a given threshold should be exempt from collecting and reporting (size-based
exemption). In addition, the Bureau is considering whether to require FIs to collect and report
1071 data only if they exceed either a specified number or dollar value of small business loans
originated in a specified period (activity-based exemption). The Bureau is also considering
whether to use a size-based test together with an activity-based test to determine coverage under
its 1071 rule. These approaches are addressed in turn below.

Q6.  Please provide feedback and information on the approach the Bureau is considering
regarding the possible exemptions for FIs based on size and/or activity, along with
any alternative approaches the Bureau should consider.

Q7. How does your FI currently track applications and/or originations (by number of
loans and/or dollars)? Does this differ between DIs and non-DIs? What do you
anticipate the potential costs would be to track whether your FI qualifies under an
activity-based exemption metric?

Q8.  What compliance costs would cause your FI to stop or decrease your small business
lending?

Q9.  Are there certain types of Fls, such as governmental lending entities or non-profit
non-DI lenders, that the Bureau should consider not including within 1071’s data
collection and reporting requirements? If so, why?

1. Size-based exemption

The Bureau is considering whether to exempt DIs with assets under a given asset threshold from
section 1071’s data collection and reporting requirements. This size-based approach could
provide a straightforward exemption for very small DIs and avoid the need for those entities to
measure or monitor their small business lending activity in order to determine whether they are
exempt from the Bureau’s 1071 rule. The Bureau is considering the following possible asset-
based exemption threshold levels:

e Option A Exemption Level: $100 million in assets

e Option B Exemption Level: $200 million in assets

11



For purposes of this exemption, a DI’s asset size as of the end of the last calendar year, or the
end of both of the last two calendar years, might be proposed.

The Bureau selected these possible exemption levels to obtain feedback as it continues to explore
how best to fulfill section 1071’s statutory purposes while attempting to minimize compliance
burden. Based on 2018 FFIEC and NCUA Call Reports,?® the Bureau estimates that under the
Option A exemption level, roughly 48 percent of all DIs would be excluded from 1071 collection
and reporting requirements. However, DIs that would not be exempt under Option A originate,
and would report, over 99 percent of small business loans made by DIs (according to Call
Reports).?’ Estimates of the number of small DIs that would be covered under each of the
thresholds in this part II1.B.2.1 and in part I11.B.2.ii are provided in part IV.B below. (The
Bureau does not have data that would allow it to precisely estimate the share of applications that
would be covered.) However, an asset-based approach to measuring an FI’s size would only be
applicable to DIs, where size is determined by reported assets.

Q10. Please provide feedback and information on the approach the Bureau is considering
regarding a size-based exemption, along with any alternative approaches the Bureau
should consider. For example, would a different asset size be more appropriate for a
size-based exemption and, if so, why? Should the exemption be triggered upon
meeting the threshold in one or two consecutive calendar years?

ii. Activity-based exemption

The Bureau is considering whether only Fls that engage in a certain amount of small business
lending activity should be required to collect and report 1071 data. The Bureau is considering
several possible activity-based threshold levels, each defined by an FI’s annual number of small
business loans originated or the FI’s annual total dollar value of small business loans originated.
(That is, if either measurement is exceeded, then the FI must collect and report 1071 data.) In
particular, the Bureau is considering the following three possible activity-based thresholds:

e Option 1 Exemption Threshold: originations of at least 25 loans or $2.5 million

e Option 2 Exemption Threshold: originations of at least 50 loans or $5 million

e Option 3 Exemption Threshold: originations of at least 100 loans or $10 million

These possible activity-based thresholds could be based on the FI'’s lending as of the end of the
last calendar year, or the end of both of the last two calendar years. Unlike the potential size-
based exemption, an activity-based exemption could apply to DIs and non-DlIs alike.

28 It should be noted that, as discussed above, the Call Reports do not provide comprehensive data across all small
business lending. The Call Reports cover lending by DIs only; there are no non-DI lending data included. In
addition, the bank Call Report uses small loans to businesses as a proxy for loans to small businesses.

2 For purposes of this Outline, the Bureau used data from the credit union and bank Call Reports that were accessed
on June 10, 2020.
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Using the 2018 Call Report data, the Bureau estimates that under the Option 1 Exemption
Threshold, roughly half of all DIs would be excluded from 1071 collection and reporting
requirements, while the share of small business loan originations by DIs would be in excess of
99 percent. (As noted above, the Bureau does not have data that would allow it to estimate the
number of applications that would be covered, or the number/value of loans, or applications,
from non-DIs.)

QI11. Please provide feedback and information on the approach the Bureau is considering
regarding an activity-based exemption, along with any alternative approaches the
Bureau should consider. For example, would a different number and/or volume of
loans be more appropriate for an activity-based exemption and, if so, why? Should
the exemption be triggered on meeting the threshold in one or two consecutive
calendar years?

iii. Combined size- and activity-based exemptions

The Bureau is exploring whether to combine the size- and activity-based approaches to possible
collection and reporting exemptions for FIs. Under a combined approach, an FI would be
required to collect and report 1071 data if it exceeds either a given annual number of small
business loans originated or annual total dollar value of small business loans originated during
the relevant time period. However, DIs with assets under a given asset threshold would be
exempt from reporting, regardless of the number or dollar value of small business loans they
originated during the relevant time period.

Q12. Please provide feedback and information on the approach the Bureau is considering
regarding a combined size- and activity-based exemption, along with any alternative
approaches the Bureau should consider. For example, would different asset sizes or
number and/or volume of loans be more appropriate for a combined size- and
activity-based exemption and, if so, why?

3. Financial institutions that are not the lender of record

Section 1071°s requirement to collect and report certain data for any “application to a financial
institution for credit” could be read as applying to more than one FI when an intermediary
provides the application to another institution that takes final action on the application. This
broad reading may serve a useful function (such as comprehensive reporting by all FIs involved
in a small business lending transaction) but could also generate duplicative compliance costs for
FIs and potentially detract from the quality of reported 1071 data, increasing the risk that certain
applications are reported multiple times.

The Bureau is considering proposing that in the situation where more than one party is involved
on the lender side of a single small business loan or application, section 1071’s data collection
and reporting requirements would be limited in the same manner as in Regulation C, which
implements the Home Mortgage Disclosure Act (HMDA). Under the Regulation C approach,
reporting responsibility depends on which institution made the final credit decision. If there was
an origination, then the FI making the credit decision approving the application would be
responsible for reporting (even if the FI used credit standards set by another party). If more than
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one FI approved a loan, and the loan was purchased after closing by one of the FIs approving the
loan, the purchaser (such as an assignee) would report the loan. If there was no origination and
multiple FIs received the same application, then any FI that made a credit decision would be
responsible for reporting (even if other FIs also reported on the same potential non-originated
application).

Q13. Please provide feedback and information on the approach the Bureau is considering
regarding treatment of FIs that are not the lender of record, along with any alternative
approaches the Bureau should consider.

C. Definition of “small business” applicants

While part II1.B above addresses how the Bureau might define FIs and which of them may be
covered by an eventual 1071 rule, this part III.C addresses what is a “small business” applicant
for which FIs must collect and report information. Section 1071(h)(2) defines the term “small
business” as having the same meaning as “small business concern” in section 3 of the SB Act (15
U.S.C. 632).3! The SB Act provides a general definition of a “small business concern,”
authorizes SBA to establish detailed size standards for use by all agencies, and permits an agency
to request SBA approval for a size standard specific to an agency’s program. As a general
matter, the Bureau is considering proposing to define “small business” by cross-referencing the
SBA’s general definition of “small business concern,” but adopting a simplified size standard for
purposes of its section 1071 rule. Consistent with the statutory requirements, the Bureau will
seek SBA approval for a simplified size standard if it ultimately decides to take this approach.
The Bureau understands that implementing this approach will necessitate close coordination
with, and approval from, the SBA.

The SBA’s regulations define a “business concern” as “a business entity organized for profit,
with a place of business located in the United States, and which operates primarily within the
United States or which makes a significant contribution to the U.S. economy through payment of
taxes or use of American products, materials or labor.”*> Thus, FIs would not be required to
collect and report 1071 data for not-for-profit applicants, because they are not “organized for
profit” and are thus not a “business concern.”** A business concern may take a number of
different legal forms, including a sole proprietorship, partnership, LLC, corporation, joint

30 The Bureau’s rules, including any eventual 1071 rule, generally do not apply to motor vehicle dealers, as defined
in section 1029(f)(2) of the Dodd-Frank Act, that are predominantly engaged in the sale and servicing of motor
vehicles, the leasing and servicing of motor vehicles, or both. 12 U.S.C. 5519.

3115 U.S.C. 1691¢-2(h)(2).
32 See 13 CFR 121.105.

33 The Bureau notes that this definition is specifically for business concern. As discussed in part II above, small
entities for purposes of the RFA with whom the Bureau must consult via this SBREFA process are small business
concerns, small organizations (i.e., not-for-profit enterprises), and small governmental jurisdictions. Thus, while
application data for not-for-profit applicants would not be required to be reported under a section 1071 rule if the
Bureau were to adopt this aspect of the SBA’s definition of “business concern,” this definition does not in any way
preclude not-for-profit lenders from being subject to 1071.
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venture, trust, or cooperative.>* Because the definition is limited to American businesses, if the
Bureau adopted this definition for purposes of 1071, loans to foreign companies would be
outside the scope of 1071 data collection and reporting requirements.

The SB Act defines a small business concern as a business that is “independently owned and
operated and which is not dominant in its field of operation”® and empowers the Small Business
Administrator (Administrator) to prescribe detailed size standards by which a business concern
may be categorized as a small business. These size standards may use number of employees,
dollar volume of business, net worth, net income, a combination of these, or other appropriate
factors.*® For the most part, the industry-specific size standards adopted by the SBA, classified
by six-digit North American Industry Classification System (NAICS) codes, are expressed in
terms of the average annual receipts or the average number of employees of a business
concern.?’ In determining whether a business concern is “small,” the SBA’s regulations provide
that the average annual receipts or average number of employees, as applicable, must be
calculated by adding the average annual receipts/average number of employees of the business
concern with the average annual receipts/average number of employees of any affiliates.*® Thus,
the size of an applicant would be considered together with the size of any affiliates in
determining whether the applicant is a small business for purposes of section 1071.

The SB Act provides that Federal agencies other than the SBA may prescribe a size standard for
categorizing a business as a small business concern only where certain specific criteria are met.
Among other things, the proposed size standard must provide for determining size based on (1) a
manufacturing concern’s average employment over the preceding 12 months; (2) a service
business’s annual average gross receipts over at least 5 years; (3) the size of other business
concerns on the basis of data over at least 3 years; or (4) other appropriate factors. In addition,
the proposed size standard must be approved by the Administrator. Additional procedural
requirements are set out in the SB Act and SBA’s regulations.>’

3413 CFR 121.105(b).
3515 U.S.C. 632(a)(1).
315 U.S.C. 632(a)(2)(A) and (B).

37 See 13 CFR 121.201; U.S. Small Bus. Admin., Table of size standards, https://www.sba.gov/document/support--
table-size-standards (effective as of Aug. 19, 2019). SBA’s methodologies for calculating average annual receipts
and average number of employees of a firm are set forth in 13 CFR 121.104 and .106, respectively.

Over one thousand industries are assigned a specific size standard in SBA’s regulations. For example, NAICS code
238160 pertains to roofing contractors, with a size threshold of $16.5 million in average annual receipts. These
industry-specific size standards may be used by Federal agencies to define small businesses for the agencies’
purposes without specific SBA approval or separate statutory authority. See 13 CFR 121.201.

38 13 CFR 121.104(d)(1) and 121.105(b)(4)(i).

39 For example, the SBA requires that the agency seeking to adopt an alternate size standard must consult in writing
with the SBA’s Division Chief for the Office of Size Standards in advance of issuing a notice of proposed
rulemaking containing the proposed alternate size standard. This written consultation must include: (i) what size
standard the agency contemplates using; (ii) to what agency program it will apply; (iii) how the agency arrived at
this particular size standard; and (iv) why SBA’s existing size standards do not satisfy the program requirements.
13 CFR 121.903(a)(2). The agency must provide a copy of the published proposal to the Division Chief for the
Office of Size Standards, and the SBA Administrator must approve the size standard before the agency adopts the
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As a general matter, the Bureau believes that the better approach is to use a simpler, more
straightforward approach to the size standard aspect of the “small business” definition for
purposes of its 1071 rule. Such an approach would assist both FIs and applicants seeking to
quickly understand whether a business is “small” and to employ a workable size standard for
1071 without navigating the potential complexities of determining the appropriate six-digit
NAICS code, and then the relevant size standard based on that NAICS code, for each applicant.
Adopting a simplified approach will necessitate close coordination with, and approval from, the
SBA.

The Bureau is considering three alternative approaches for a simpler size standard. These three
approaches to determining whether an applicant is small, described in more detail below, would
use: (1) only gross annual revenue; (2) either the number of employees or average annual
receipts/gross annual revenue, depending on whether the business is engaged in either
manufacturing/wholesale or services; or (3) size standards across 13 industry groups that
correspond to two-digit NAICS code industry groupings. The proportions of small businesses
covered under each of these alternatives is discussed in part IV.F.4 below. Absent approval from
the SBA to adopt one of these alternatives, however, the Bureau would have to use the SBA’s
existing size standards.

Under the first alternative, the Bureau is considering proposing a size standard using the gross
annual revenue of the applicant business in the prior year, with a potential “small” threshold of
$1 million or $5 million.

Under the second alternative, the Bureau is considering proposing a size standard of a maximum
of 500 employees for manufacturing and wholesale industries and a maximum of $8 million in
gross annual revenue for all other industries.*’ The Bureau selected 500 employees as a potential
threshold for manufacturing and wholesale industries because that figure is the most common of
the SBA’s employee-based size standards. The Bureau selected $8 million for all other
industries because that figure is the most common size standard threshold for average annual
receipts; the Bureau is considering using gross annual revenue, rather than the SBA’s average
annual receipts, for consistency with the 1071 statutorily required gross annual revenue data
point (see part II1.G.1.xi below for discussion of this data point).

Under the third alternative, the Bureau is considering proposing a size standard using gross
annual revenue or the number of employees based on a size standard in each of 13 two-digit
NAICS code categories that applies to the largest number of firms within each two-digit NAICS

final rule or otherwise prescribes the size standard for its use. 13 CFR 121.903(a)(5). (Where an agency is
developing a size standard for the sole purpose of performing an RFA analysis pursuant to 5 U.S.C. 601(3),
however, the agency must consult with SBA’s Office of Advocacy to establish an alternate size standard. 13 CFR
121.903(c).)

40 Specifically, under this approach, the Bureau first considered the total number of employer firms in each NAICS
six-digit industry, based on the 2017 Statistics of US Businesses. Next, across all industries, the Bureau determined
how many unique size standards are applied and the total number of employer firms to which each unique standard
is applied. The simplified standards under this second alternative are the ones that apply to the largest number of
firms within manufacturing and wholesale industries (based on number of employees) and for all other industries
(based on average annual receipts).
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code category.*! Applying the SBA’s 2019 size standards, the third alternative would result in
eight different size standards across the 13 categories, as follows:

Table 1: Size standards under the third alternative for each of
13 two-digit NAICS code categories

erl;vlvgsdlc%l;e Industry description s’fglf(fazi(‘l Size standard
11 Agriculture, forestry, fishing and hunting Receipts $8 million
21 Mining, quarrying, and oil and gas extraction Receipts $41.5 million
22 Utilities Receipts $30 million
23 Construction Receipts $16.5 million
31-33 Manufacturing Employee 500
42 Wholesale trade Employee 100
44-45 Retail trade Receipts $8 million
48-49 Transportation and warchousing Receipts $30 million
51 Information Receipts $35 million
5753 Finance and insurance, Real estate and rental and Receipts $8 million
leasing
54 Professional, scientific, and technical services Receipts $16.5 million
55 Management of companies and enterprises Receipts $22 million
Administrative and support and waste management
and remediation services; Educational services;
Health care and social assistance; Arts, . e
>6-81 entertainment, and recreation; Accommodation and Receipts $8 million
food services; Other services (except public
administration)

This third alternative is significantly less complex than the full six-digit NAICS code standard,
although it is based on the SBA’s existing size standards and the thresholds vary by industry.

The Bureau is not planning to propose requiring that FIs verify information provided by
applicants necessary for determining whether an applicant is “small” (such as the total number of
employees), regardless of the Bureau’s approach to a small business size standard. Rather, the FI
would generally report the information as provided by the applicant. However, if the FI verifies
such information for its own purposes, it would report the verified information to the Bureau.

As noted in part I above, there are a number of Federal statutes and regulations that are closely
related to section 1071, including several that define, or employ proxies for, identifying small
businesses or loans originated to small businesses. These are enumerated in Appendix C.

41 Specifically, under this approach, the Bureau first considered the total number of employer firms in each NAICS
six-digit industry, based on the 2017 Statistics of US Businesses. Next, within each NAICS two-digit industry, the
Bureau determined how many unique size standards are applied within that two-digit industry and the total number
of employer firms to which each unique standard is applied. The simplified standard for each NAICS two-digit
industry is the one that applies to the largest number of firms within that industry.
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Q14. Please provide feedback and information on the approach the Bureau is considering
regarding the definition of “small business,” along with any alternative approaches
the Bureau should consider. For example, should the Bureau include or exclude
applications from particular types of borrowers from the scope of its eventual 1071
rule in addition to or differently than as described herein?

Q15. What would the costs be to implement a small business definition based on each of
the three alternatives above? (If these potential costs are difficult to quantify, you are
invited to describe these costs qualitatively, such as small, medium, or large.) Are
there any particular complexities you anticipate under any of the alternatives
presented?

Q16. Are you familiar with the SBA’s six-digit NAICS code-based size standards, and
does your FI currently use them for any purpose? What would the cost be to
implement a small business definition based on the SBA’s size standards?

D. Definitions of “women-owned business,” “minority-owned business,”
and “minority individual”

Section 1071 imposes data collection and reporting requirements on FIs with respect to “any
application to a financial institution for credit for [a] women-owned, minority-owned, or small
business.” Section 1071(h)(6) defines a business as a “women-owned business” if (A) more than
50 percent of the ownership or control is held by one or more women; and (B) more than 50
percent of the net profit or loss accrues to one or more women. Similarly, section 1071(h)(5)
defines a business as a “minority-owned business” if (A) more than 50 percent of the ownership
or control is held by one or more minority individuals; and (B) more than 50 percent of the net
profit or loss accrues to one or more minority individuals.

Section 1071 does not define the term “minority individual.” However, section 1071(h)(5) does
define the term “minority” as having the same meaning as in section 1204(c)(3) of the Financial
Institution Reform, Recovery, and Enforcement Act of 1989 (FIRREA). FIRREA defines
“minority” to mean any Black American, Native American, Hispanic American, or Asian
American.*

The Bureau is considering proposing guidance that would clarify that a minority individual is a
natural person who is Black or African American, Asian, American Indian or Alaska Native,
Native Hawaiian or Other Pacific Islander, and/or Hispanic or Latino. This guidance, which
would mirror the terminology of HMDA'’s aggregate categories, would also clarify that a multi-
racial person could be considered a minority individual.

The Bureau also is considering proposing clarifications for the definition of “women-owned
business” and “minority-owned business” by using simpler language that mirrors the concepts of
ownership and control that are set forth in the Financial Crimes Enforcement Network’s

42 Section 1204 of Public Law 101-73, 103 Stat. 521.
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customer due diligence (CDD) rule.** The Bureau is also considering proposing simplified
applicant-facing materials to aid industry in collecting this information. Specifically, for these
applicant-facing materials and industry clarifications, the Bureau is considering proposing the
following definitions: (1) “ownership” to mean directly or indirectly having an equity interest in
a business (i.e., directly or indirectly, through any contract, arrangement, understanding,
relationship, or otherwise, owning an equity interest in the business); (2) “control” of a business
to mirror the CDD rule, where it means having significant responsibility to control, manage, or
direct a business; and (3) the “accrual of net profit or loss” with reference to generally accepted
accounting practices and any applicable Internal Revenue Service standards.

Q17. Please provide feedback and information on the approach the Bureau is considering
regarding the definitions of “women-owned business,” “minority-owned business,”
and “minority individual,” along with any alternative approaches the Bureau should
consider.

Q18. What are the legal or ownership structures of the businesses that typically apply for
small business loans from your FI (i.e., sole proprietorship, partnership, limited
liability company, “S” corporation, etc.)? Do those businesses typically have an
indirect ownership structure (i.e., ownership interests are held by other entities)?
What persons or group of persons are typically responsible for the operations of such
business (i.e., whether a managing member, two or more partners, a CEO, or some
other person or group of persons)?

Q19. Do you foresee any difficulties in using the CDD standards for purposes of 1071 data
collection? Do your FI and/or your small business applicants routinely apply the
concepts of “ownership” or “control” in a manner that does not align with the CDD
rule? If so, what concepts do they use?

E. Product coverage

1. Covered products

Section 1071 requires FIs to collect and report information regarding any application for “credit”
made by women-owned, minority-owned, and small businesses. Although the term “credit” is
not specifically defined in section 1071, ECOA defines “credit” as “the right granted by a
creditor to a debtor to defer payment of debt or to incur debts and defer its payment or to
purchase property or services and defer payment therefor.”** The Bureau is considering

4331 CFR 1010.230. The CDD rule requires covered financial institutions to establish and maintain policies and
procedures that are reasonably designed to identify and verify the identity of beneficial owners of legal entities that
open accounts. Currently, many applicants must respond to questions about who “owns” and who “controls” a
business when completing forms or otherwise responding to a covered financial institution’s inquiries related to the
CDD rule. The Bureau is considering mirroring the concepts of “ownership” and “control” that are set forth in the
CDD rule because most financial institutions and many applicants are likely to be familiar with such concepts.

415 U.S.C. 1691a(d); see also 12 CFR 1002.2(j).
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proposing that a covered product under section 1071 is one that meets the definition of “credit”
under ECOA and is not otherwise excluded from collection and reporting requirements.

Specifically, the Bureau is considering proposing that covered products under section 1071
include term loans, lines of credit, and business credit cards. Term loans, lines of credit, and
business credit cards meet the definition of “credit” under ECOA. Term loans, lines of credit,
and business credit cards, collectively, make up the majority of business financing products used
by small businesses and are an essential source of financing for such businesses.*> As such,
inclusion of these products in the Bureau’s 1071 rule is important to fulfilling the purposes of
section 1071.

The Bureau is considering proposing that the following products not be covered by the 1071 rule,
as discussed in part III.E.2 below: consumer credit used for business purposes, leases, trade
credit, factoring, and merchant cash advances (MCAs).

Q20. Please provide feedback and information on the approach the Bureau is considering
regarding covered products and use of the ECOA definition of “credit” for purposes
of defining covered products under section 1071, along with any alternative
approaches the Bureau should consider. Are there any products that should or should
not be covered by the Bureau’s eventual 1071 rule, and if so why?

Q21. What challenges would you anticipate if leases, trade credit, factoring, or MCAs or
some subset(s) thereof, were included as covered products under the 1071 rule? Do
you have suggestions on how to mitigate or resolve those challenges? If a subset of
any of these products were included, do you have suggestions on how to define such a
subset, what to include, and why (for example, including only capital leases as a
covered product or only including a subset of MCAs)?

Q22. Would the costs to collect, check, and report 1071 data differ across products? If so,
why? Would these differences impact one-time costs to set up 1071 reporting,
ongoing costs each year, or both?

2. Products not covered

The Bureau is considering proposing that the following products not be covered products under
the 1071 rule: consumer credit used for business purposes, leases, trade credit, factoring, and
MCAs. These products are discussed in turn below in this part II1.E.2.

i. Consumer credit used for business purposes

The Bureau is considering proposing to clarify that covered products (including term loans, lines
of credit, and business credit cards) are limited to products designated by the creditor as business
purpose products (business-designated products), and that covered products under section 1071
do not include products designated by the creditor as consumer purpose products (consumer-

45 See Bureau of Consumer Fin. Prot., Key dimensions of the small business lending landscape, at 21-22 (May
2017), https://files.consumerfinance.gov/f/documents/201705_cfpb_Key-Dimensions-Small-Business-Lending-

Landscape.pdf.
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designated credit). Not including consumer-designated credit as a covered product under a 1071
rule makes it clear that the financing proceeds reported will be used for business purposes. This
approach would greatly simplify the regulatory effort necessary to identify, and for FIs to
distinguish, business uses of consumer products.

ii. Leases

A leasing transaction generally refers to an agreement in which a lessor transfers the right of
possession and use of a good or asset to a lessee in return for consideration.*® The Bureau is
considering proposing that leases not be a covered product under section 1071 unless the product
is a credit sale. For purposes of section 1071, the Bureau is considering proposing a definition of
“credit sale” similar to the Regulation Z definition of that term as a transaction in which the
lessor is a creditor and the lessee (i) agrees to pay as compensation for use a sum substantially
equivalent to, or in excess of, the total value of the property and services involved; and (ii) will
become (or has the option to become), for no additional consideration or for nominal
consideration, the owner of the property upon compliance with the agreement.”*’

The Bureau is considering this approach since including leases may add additional complexity or
reporting burden given the unique structure of the transactions.

iii. Trade credit

Under Regulation B, trade credit refers to a “financing arrangement that involves a buyer and a
seller—such as a supplier who finances the sale of equipment, supplies, or inventory; it does not
apply to an extension of credit by a bank or other financial institution for the financing of such
items.”*® Thus, trade credit typically involves a transaction in which a seller allows a business to
purchase its own goods without requiring immediate payment, and the seller is not otherwise in
the financial services business. Businesses offering trade credit generally do so as a means to
facilitate the sale of their own goods and not as a stand-alone financing product.

The Bureau is considering proposing that trade credit not be a covered product under section
1071. Trade credit can be offered by entities that are themselves very small businesses; the
Bureau is concerned that these entities, in particular, may incur large costs relative to their size to
collect and report 1071 data in an accurate and consistent manner.*’

46 See U.C.C. Art. 2A-103(1)(j) (defining a “lease”).
47 See 12 CFR 1026.2(16).
48 Regulation B (12 CFR part 1002) comment 9(a)(3)-2.

4 See Leora Klapper et al., Trade Credit Contracts, at 838-67 (The Review of Financial Studies, vol. 25, issue 3,
2012), https://academic.oup.com/rfs/article/25/3/838/1616515; and Justin Murfin & Ken Njoroge, The Implicit Costs
of Trade Credit Borrowing by Large Firms, at 112-145 (The Review of Financial Studies, vol. 28, issue 1, 2015),
https://academic.oup.com/rfs/article/28/1/112/1681329.
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iv. Factoring

Under Regulation B, factoring is “a purchase of accounts receivable;”* in such arrangements, a

business generally sells its unpaid invoices at a discount to a factor. The Bureau is considering
proposing that factoring not be a covered product under section 1071. As noted in the official
interpretations to Regulation B, factoring arrangements are generally not considered subject to
ECOA or Regulation B.>!

v. Merchant cash advances

MCAs are a form of short-term financing for small businesses that vary in form and substance.
Under a typical MCA, a merchant receives a cash advance and promises to repay it (plus some
additional amount) by either pledging a percentage of its future revenue (such as its daily credit
and debit card receipts) or agreeing to pay a fixed daily withdrawal amount to the MCA provider
until the agreed upon payment amount is satisfied. The Bureau is considering proposing that
MCAs not be a covered product under section 1071 since including them may add additional
complexity or reporting burden given the unique structure of the transactions.

F. Definition of an “application”

Section 1071(b) requires that FIs collect and report to the Bureau certain information regarding
“any application to a financial institution for credit.” Thus, for covered Fls with respect to
covered products, the definition of “application” will trigger data collection and reporting under
section 1071. The term “application,” however, is not defined in either section 1071 or ECOA,
though it is defined in Regulation B.*?

The Bureau is considering proposing to define an “application” largely consistent with the
Regulation B definition of that term. That is, as “an oral or written request for an extension of
credit that is made in accordance with procedures used by a creditor for the type of credit
requested.”* This definition appears to be flexible and may allow creditors to develop
individually tailored requirements on what constitutes an “application” that fits within the
context of their specific credit processes. Many creditors also likely will be familiar with this
definition based on their experience providing adverse action notices under Regulation B.>* In
addition, the definition appears to be workable for both FIs that use written or online application
forms and those that rely primarily on oral requests for credit. Finally, this approach could strike
an appropriate balance by triggering the 1071 data collection requirement only after there is an
actual request for credit (using the procedures defined by an FI, i.e., an “application”), but still

50 Regulation B comment 9(a)(3)-2 (“Factoring refers to a purchase of accounts receivable, and thus is not subject to
the Act or regulation.”).

S 1d.
52 12 CFR 1002.2(f).
53 1d,

4 See 12 CFR 1002.9(a)(1) and (c) (requiring a creditor to provide notice within 30 days of taking adverse action on
an incomplete application or within 30 days of receiving an incomplete application).
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early enough in the process to capture incomplete, withdrawn, and denied applications, thus
making the reported data more in line with section 1071’s statutory purposes.

Although the Bureau is considering proposing a definition of “application” based on the
Regulation B definition of that term, the Bureau is also considering proposing to clarify certain
circumstances that would not be reportable under section 1071, even if certain of these
circumstances are considered an “application” under Regulation B. These include:

¢ Inquiries/prequalifications: The Bureau is considering not covering inquiry or
prequalification requests in the 1071 data collection and reporting requirements,
including inquiry and prequalification requests that may constitute an “application” under
Regulation B for purposes of its notification requirements.” The Bureau is concerned
that including inquiry and prequalification requests could pollute the 1071 dataset, thus
inhibiting identification of business and community development needs and
opportunities. This approach would be consistent with Regulation C, which does not
cover prequalifications and inquiries.>¢

e Reevaluation, extension and renewal requests, except requests for additional credit
amounts: The Bureau is considering proposing that 1071 data collection and reporting
requirements not cover borrower requests to modify the terms and/or duration of an
existing extension of credit. Similarly, creditor-initiated reviews of existing credit
extensions also would not be reportable. However, the Bureau is considering proposing
to require collection and reporting of requests for additional credit amounts (line
increases or new money on existing facilities) as these events go directly to the purposes
of section 1071.

e Solicitations and firm offers of credit: The Bureau is considering proposing that FIs
would not be required to collect and report 1071 data for FI prescreened solicitations or
firm offers of credit unless the applicant responds in a manner that triggers an
“application.”

Alternative definitions of “application” considered. The Bureau considered possible alternative
definitions of an “application” for purposes of 1071 data collection and reporting. Specifically,
the Bureau has considered defining an “application” for purposes of 1071 by using Regulation
B’s definition of the term “completed application.” That is, as an application in which the
creditor has received “all the information that the creditor regularly obtains and considers” in
evaluating similar products.’” This definition could exclude incomplete applications and many
withdrawn applications, thus making the reported data less in line with section 1071’s statutory
purposes. The Bureau also considered defining “application” as particular documents or specific
data points that, if collected, would trigger a duty to collect and report 1071 data. The Bureau is

55 See Regulation B (12 CFR part 1002) comments 2(f)-3 and 9-5. A request for credit that meets the “application”
definition considered here would be reportable, even if that application had been preceded at some point in time by
an inquiry or prequalification.

36 Regulation C (12 CFR part 1003) comment 2(b)-2.
5712 CFR 1002.2(f).
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also disinclined to follow this approach as it could create confusion and uncertainty by
introducing another definition of “application” to the regulatory landscape, which would require
FIs to alter their existing practices, require product-specific definitions and alterations, and could
distort lending processes by incenting Fls to delay gathering a particular data point or document
in order not to be covered by the 1071 rule.

Q23. Please provide feedback and information on the approach the Bureau is considering
regarding the definition of “application,” along with any alternative approaches the
Bureau should consider.

Q24. What is your FI’s practice for defining applications for credit for small businesses? Is
the Regulation B definition of “application” compatible with your FI’s existing
practices? What challenges do you anticipate if the Bureau were to adopt a largely
consistent definition, and do you have any suggestions on how to mitigate or resolve
those challenges?

G. Data points

1. Mandatory data points

Section 1071(b) requires FIs to inquire whether an applicant for credit is a women-owned,
minority-owned, or small business, and to maintain a record of the responses to that inquiry
separate from the application and accompanying information. Section 1071(e)(1) requires each
FI to compile and maintain a record of the information provided by any loan applicant pursuant
to a request under section 1071(b). In addition, the statute states that the information compiled
and maintained by an FI under section 1071 shall be itemized in order to clearly and
conspicuously disclose a number of particular items that are enumerated in the statute. The
Bureau refers to these particular items, together with the response to the inquiry under section
1071(b), as “mandatory data points.” Appendix D provides a chart that summarizes the data
fields and other key information for each data point.

In addition to specific questions identified for particular data points below, the Bureau seeks
feedback from SERs on the following questions for all the mandatory data points in this part
HI.G.1:

Q25. Please provide feedback and information on the approach the Bureau is considering
for each mandatory data point, along with any alternative approaches the Bureau
should consider.

Q26. What would the costs be for collecting, checking, and reporting each data point? Do
these costs differ by data point and if so, what data points would impose higher costs
and why?

Q27. For each data point, how should the Bureau address reporting multiple products

applied for via a single application? Should such requests be considered one
“application” or multiple “applications”? If the Bureau required reporting of each
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product separately, how would that affect your FI’s costs to collect and report 1071
data?

i. Whether the applicant is a women-owned business, a minority-
owned business, and/or a small business

Section 1071 requires Fls to inquire whether an applicant for credit is a women-owned, minority-
owned, or small business, and to maintain a record of the responses to that inquiry separate from
the application and accompanying information. As noted in part III.D above, the Bureau is
considering proposing clarifications for some of the terms used in the statutory definitions of
women-owned business and minority-owned business as well as simplified applicant-facing
materials to aid industry in collecting this information.

The Bureau is considering proposing that collection and reporting of women-owned and
minority-owned business status be based solely on applicant self-reporting. If an applicant
provides information on its women-owned and minority-owned business status, the FI would
report that information and would have no obligation to verify whether the applicant was (or was
not), in fact, a women-owned or minority-owned business. Thus, if an applicant does not
provide information regarding whether it is a women-owned or minority-owned business, the FI
would report that the information was not provided by the applicant. The Bureau is not
considering proposing that FIs use visual observation or surname to determine the status of an
applicant.

The Bureau is not considering proposing that FIs determine whether an applicant is a women-
owned or minority-owned business based on the race, sex, and ethnicity of the applicant’s
principal owners (see part III.G.1.xii below for more information on this data point), but rather
that this data point be self-reported by the applicant only. Section 1071 defines women-owned
and minority-owned business status based on ownership or control, whereas race, sex, and
ethnicity information is specified for principal owners only.

With respect to small business status, the Bureau is considering proposing that collection and
reporting of whether an applicant for credit is a small business be based on applicant-reported
information. If the FI verified the information, it would be required to use the verified
information in reporting this data point; if the FI does not verify the information, it would report
based on the information as provided by the applicant.

The nature of this inquiry regarding small business status, and the related data point, would
depend on the ultimate definition of a small business in the Bureau’s eventual 1071 rule. The
approaches the Bureau is considering for that definition are discussed in part I1I.C above. In
general, this data would consist of whether an applicant is a small business, and the reason for
that determination (e.g., applicant is a small business because it is engaged in manufacturing or
wholesale and has fewer than 500 employees). For example, if the Bureau adopted a small
business definition based on the second alternative approach under consideration discussed in
part II1.C above, this data point might be comprised of three data elements: first, whether the
applicant is in a manufacturing or wholesale industry (yes or no); second, if yes, does the
applicant have fewer than 500 employees (yes or no); and, third, if the applicant is not in a
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manufacturing or wholesale industry, does it have less than $8 million in gross annual revenue
(yes or no).

Q28. In the normal course of processing an application for small business credit, does your
FI determine who owns and controls the entity applying for the financing (including
the percentage of ownership and degree of control)? If so, at what point in the
application process and for what purposes? Does your FI determine to whom an
entity’s profit and loss accrues or do they rely on ownership percentage? Does an
employee of your FI routinely meet with all of the individuals who own and control a
small business applying for credit?

ii. Application/loan number

Section 1071(e)(2)(A) requires FIs to collect and report “the number of the application and the
date on which the application was received.” (See part II1.G.1.iii below for “application date.”)
The Bureau is considering proposing that FIs report an alphanumeric application or loan number
of no more than 45 characters that is unique, within the FI, to the referenced extension (or
requested extension) of credit and that remains uniform through the application and origination
stages of the process. The FI would assign this number to an application, and the number would
be reported as the application number if the credit applied for was not originated. The same
number would be reported as the loan number if the credit applied for was originated. The
application/loan number may not include any identifying information about the borrower. The
Bureau is considering proposing a structure for the method of assigning and reporting the
application/loan number under section 1071 to follow HMDA/Regulation C formatting and other
requirements, which may reduce initial software development costs.

Q29. How does your FI assign application/loan numbers for small business credit? How
does your FI assign application/loan numbers when a borrower requests multiple
credit products at the same time? Are there any circumstances in which you do not
assign numbers for applications or originated small business credit?

iii. Application date

Section 1071(e)(2)(A) requires FIs to collect and report the “date on which the application was
received.” The Bureau is considering proposing that FIs report the application date using either
(1) the date shown on a paper or electronic application form; or (ii) the day on which a credit
request becomes an “application” (as discussed in part III.F above). This approach could provide
flexibility and greater certainty for FIs using a form. The Bureau is considering proposing that
application date be reported with a day, month, and year. Finally, the Bureau is also considering
proposing that FIs have a grace period of several days on either side of the date reported to
reduce the compliance burden of pinpointing an exact date on which an application was received.

iv. Loan/credit type

Section 1071(e)(2)(B) requires Fls to collect and report “the type and purpose of the loan or
other credit being applied for” (see part III.G.1.v below for “loan/credit purpose). The Bureau
is considering proposing that FIs report the loan type data point via three sub-components: (1)
Type of Loan Product (chosen from a specified list); (2) Type of Guarantee (chosen from a
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specified list); and (3) Loan Term (in months). For example, an FI might report a certain loan as
a secured term loan with a personal guarantee by the business owner and a term of 20 months. A
list of types of loan product and types of guarantee are provided below. The lists include choices
for “Other,” “Unknown,” or “Other/Unknown,” as appropriate, to facilitate compliance.

A separate category for the presence of a guarantee is included in recognition of the fact that a
guaranteed loan is often made as a counteroffer for either a requested loan by the applicant or
because the applicant does not qualify for a conventional loan. Having guarantee status captured
as a feature of loan type therefore provides useful information from a 1071 data integrity
perspective in meeting the statutory requirements of the section. In addition, some borrowers
specifically request a government guaranteed loan program and/or receive a loan from an FI that
only participates in such a program.

For reporting when an application requests more than one type of loan, the Bureau is considering
whether to propose that (1) FIs choose up to three items from the subcomponent lists for the
Loan Type data point if there is only one application and multiple products/guarantees/loan
terms were asked for; or (2) Fls report separate applications/originations for each loan type
requested or originated. In addition, the Bureau understands that an originated loan may have
more than one guarantee, such as an SBA guarantee and a personal guarantee. Thus, FIs could
choose more than one guarantee for originated or approved but not accepted credit. For loan
product and loan term, however, FIs would report only one of each subcomponent on originated
credit or credit approved but not accepted.

Loan Type lists:

e Loan/Credit Product:

o Term loan—unsecured
Term loan—secured
Line of credit—unsecured
Line of credit—secured
Business credit card
Other
Unknown (for applications)

O O O O O O

e (Guarantee:

o Personal guarantee—owner(s)
Personal guarantee—non-owner(s)
SBA guarantee—7(a) program
SBA guarantee—504 program
SBA guarantee—other
USDA guarantee
Other Federal guarantee
State or local government guarantee
Other guarantee
No guarantee
Unknown

O O O O OO0 OO0 0 o0
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e Loan Term: report in number of months, or Not Applicable for products that do not
have a loan term (such as a business credit card) and for applications that did not
specify a loan term.

v. Loan/credit purpose

Section 1071(e)(2)(B) requires FIs to collect and report “the type and purpose of the loan or
other credit being applied for” (see part III.G.1.iv above for “loan/credit type”). The Bureau is
considering proposing that FIs report the loan purpose data point by choosing one or more
purposes from a specified list. A list of loan purposes is provided below. The list includes
choices for “Other” or “Unknown” to facilitate compliance, and the Bureau is considering
proposing that FIs be allowed to choose up to three purposes when the applicant indicates more
than one purpose.

Loan Purpose list:

Commercial real estate—owner occupied

Commercial real estate—non-owner occupied (includes investors)
Motor vehicle (including light and heavy trucks)
Equipment

Working capital (includes inventory or floor planning)
Business start-up

Business expansion

Business acquisition

Refinance existing debt

Line increase

Other

Unknown or unreported by the applicant

Q30. How does your FI currently document information about loan/credit purpose? Is the
list presented for loan/credit purpose workable? Is there anything you recommend be
added or subtracted, given the statutory purposes of section 1071?

vi. Credit amount/limit applied for

Section 1071(e)(2)(C) requires Fls to collect and report “the amount of the credit or credit limit
applied for.” The Bureau is considering proposing that FIs report the initial amount of credit or
credit limit requested by the applicant at the application stage, or later in the process but prior to
the FI’s evaluation of the credit request. This method would not require reporting of amounts
discussed before an application is made to an FI, but would capture the initial amount requested
at the application stage or later, and it would reflect the amount of the request that was evaluated
by the FI in making a credit decision.

If the applicant does not request a particular amount, but the FI underwrites the application as
being for a specific amount, the FI would report the amount considered for underwriting. If the
particular product applied for (such as a business credit card) does not involve a specific amount
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requested or underwritten, the FI would report “Not Applicable” for this data point. When an
applicant responds to a “firm offer” that specifies an amount, which may occur in conjunction
with a pre-approved credit solicitation, the amount applied for would generally be the amount of
the firm offer. (Unless that amount changes before origination, it would also generally be the
amount approved or originated.)

Q31. When in the application process for small business credit do applicants usually
indicate the specific amount that they are applying for? How often does the amount
applied for change between the initial application stage and when the application is
considered for underwriting?

vii. Credit amount/limit approved

Section 1071(e)(2)(C) requires Fls to collect and report “the amount of the credit transaction or
the credit limit approved for such applicant.” The Bureau is considering proposing that FIs
report (1) the amount of the originated loan for a closed-end origination; (2) the amount
approved for a closed-end loan application that is approved but not accepted; and (3) the amount
of the credit limit approved for open-end products (regardless of whether the open-end product is
originated or approved but not accepted). In light of the potential meaning of the statutory
language, the Bureau is considering proposing different standards for closed-end and open-end
products. The FI would report “Not Applicable” for this data point for applications that are
denied, closed for incompleteness, or withdrawn by the applicant before a credit decision is
made.

Q32. For originated closed-end loans, what complexities might FIs face in reporting the
amount originated or the amount approved? How often are these two amounts

different? How would the costs to collect, check, and report these two measures
differ?

Q33. What complexities might FIs face in using the method described for reporting open-
end credit limits? Is there some other way to report open-end credit that would be
less burdensome or more accurately reflect its use in the market?

viii. Type of action taken

Section 1071(e)(2)(D) requires FIs to collect and report the “type of action taken” on an
application. The Bureau is considering proposing five categories for reporting “action taken™:

e Loan originated—Any originated loan or credit, including applications involving
counteroffer(s) where the final counteroffer was accepted and the credit extended.

e Application approved but not accepted—The application was approved, but the loan or
credit was not originated.

e Application denied—The application was denied or the applicant did not accept the
creditor’s counteroffer.
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o Incomplete application (closed or denied)—The application was incomplete regarding
information that the applicant could provide and the creditor lacked sufficient data for a
credit decision. Includes both denials due to incompleteness as well as if a creditor
notifies the applicant of the incompleteness and the applicant fails to timely respond.

o Application withdrawn by applicant—The applicant withdrew its application before the
creditor issued a decision.

These categories mirror many of the categories set forth in Regulation B (the adverse action
notice provision) and Regulation C (action taken codes), with modifications to simplify the
reporting categories for purposes of section 1071 in order to potentially reduce reporting errors
and ease compliance burden for FIs.®

Q34. How does your FI currently document the actions taken on applications from small
businesses?

Q35. Would FIs prefer reporting denial reasons to help explain the decision on an
application? If so, should those reasons be voluntary or mandatory fields?

Q36. Might the availability of credit be underreported if counteroffers are not separately
identified in the 1071 data set? If counteroffers are separately identified, what would
be the most cost-effective way to do so (e.g., reported as a separate action taken
category or as a counteroffer data flag)? Should multiple counteroffers on a single
application be reported? How should the ultimate action taken on a counteroffer be
identified (counteroffer accepted, counteroffer rejected, etc.)?

ix. Action taken date

In addition to requiring FIs to collect and report the type of action they take on an application,
section 1071(e)(2)(D) requires FIs to collect and report the “date of such action.” The Bureau is
considering proposing that the action taken date be reported with a day, month, and year.

Q37. Do you foresee any potential challenges in identifying the action taken date for any of
the “action taken” categories? Do you have suggestions on how to mitigate or resolve
those challenges?

x. Census tract (principal place of business)

Section 1071(e)(2)(E) requires FIs to collect and report “the census tract in which is located the
principal place of business of the ... applicant.” The Bureau is considering proposing that FIs
report a geocoded™ census tract based on an address collected in the application, or during
review or origination of the loan. The FI would use the address where the loan proceeds will
principally be applied, if that address is known to the FI, which the Bureau believes would be

5812 CFR 1002.9(a)(1); 12 CFR 1003.4(a)(8)(i).

% For the purposes of the 1071 rulemaking, geocoding is the process of using a particular property address to locate
its geographical coordinates and the corresponding census tract.
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more useful to carry out the community development and fair lending purposes of section 1071.
For example, if an FI makes a loan to a small business to buy or improve commercial real estate,
the location of the real estate is more relevant to section 1071’s statutory purposes than the
location of the main office. If the FI does not possess that information, the FI would use the
location of the small business borrower’s main office or headquarters. If that, too, is unknown,
the FI could use another business address associated with the application. The FI would also
report which of these address types it is using, unless that information is unknown:

(1) the address where the loan proceeds will principally be applied; or
(2) the location of the small business borrower’s main office or headquarters; or

(3) some other business address, including those for which the FI is unsure about the
nature of the address.

Q38. Does your FI currently geocode addresses for a reporting requirement, such as
HMDA, and what geocoder do you use? Would that geocoder be viable for purposes
of 1071 data reporting? What are the costs to geocode addresses?

Q39. How often and in what circumstances does your FI know the address where the
borrower’s loan proceeds will be used? For example, does your FI have a loan
proceeds address for loans other than those related to commercial real estate? How
frequently are loan proceeds used at a location other than the applicant’s main office?
What would the costs be to obtain the loan proceeds address from the applicant, in
addition to or instead of other addresses?

xi. Gross annual revenue

Section 1071(e)(2)(F) requires FIs to collect and report “the gross annual revenue of the business
in the last fiscal year ... of the applicant preceding the date of the application.” The Bureau is
considering proposing that FIs report the gross annual revenue of the applicant during its last
fiscal year. If during the processing of the application the FI verifies the gross annual revenue
provided by the applicant, and bases or would have based its credit decision on that amount, the
FI would report the verified amount. If the FI does not verify the gross annual revenue amount,
it would report the amount provided by the applicant.

Q40. Does your FI collect gross annual revenue from applicants? If so, for which types of
lending products? Are there any products for which your FI does not collect gross
annual revenue? Does your FI verify the gross annual revenue provided by
applicants? Are there any situations in which you do not verify the gross annual
revenue provided by applicants?

Q41. How does your FI collect and verify gross annual revenue from applicants? Is the
revenue of affiliates included in the gross annual revenue collected, and is that
information used for underwriting purposes? Does your FI ever underwrite based on
only part of an applicant’s revenue, or based on the revenue (or income) of an entity
or individual affiliated with the applicant?
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xii. Race, sex, and ethnicity of principal owner(s)

Section 1071(e)(2)(G) requires FIs to collect and report “the race, sex, and ethnicity of the
principal owners of the business.” However, section 1071 does not define who is a principal
owner of a business or set out what categories should be used when compiling and maintaining
the principal owners’ race, sex, or ethnicity.

The Bureau is considering proposing to define the term “principal owner” in a manner that is
consistent with the CDD rule. Specifically, an individual would be a “principal owner” if the
individual directly or indirectly, through any contract, arrangement, understanding, relationship
or otherwise, owns 25 percent or more of the equity interests of the business.

The Bureau is considering proposing that financial institutions use the HMDA aggregate race,
sex, and ethnicity categories when requesting that applicants self-report race, sex, and ethnicity
information. ®

Similar to the collection and reporting of women-owned and minority-owned business status, the
Bureau is considering proposing that collection and reporting of the race, sex, and ethnicity of
small businesses’ principal owners be based solely on applicant self-reporting. If an applicant
provides a principal owner’s race, sex, or ethnicity, the FI would report this information and
would have no obligation to verify it. If an applicant interacts with an FI in person and does not
provide a principal owner’s race, sex, or ethnicity, the Bureau is not considering proposing that
an FI report that information based on visual observation or surname. Instead, the FI would
report that the information was not provided by the applicant. The Bureau anticipates that
requiring reporting based on visual observation or surname could create unwarranted compliance
burdens in the context of small business lending. These burdens may include the costs to create
and maintain policies and procedures, costs of applying such policies and procedures in a
consistent manner, costs to conduct ongoing training, and costs to audit compliance.

Finally, the Bureau is considering developing a sample collection form to assist industry in
collecting this information and to communicate an applicant’s right to refuse to provide such
information. This sample form would also include the definition of principal owner and clarify
that it is possible, depending on the factual circumstances, that no one will be identified as a
principal owner.

Q42. How many owners do small business applicants usually have? What portion of small
business applicants are likely to be sole proprietorships or have only one owner?

Q43. How likely is it that a small business applicant would be owned or controlled by one
or more minority individuals or women (i.e., would be a minority-owned business or
a women-owned business) but would not have at least one minority owner or woman
owner, respectively, who owned 25 percent or more of the equity interest of the

% For race, the categories are: American Indian or Alaska Native, Asian, Black or African American, Native
Hawaiian or Other Pacific Islander, and White. For sex, the categories are: Female and Male. For ethnicity, the
categories are: Hispanic or Latino and Not Hispanic or Latino.
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business (i.e., would not have a principal owner who was a minority individual or a
woman)?

Q44. What are the potential challenges, costs, and benefits of defining principal owners in
a manner that is consistent with the CDD rule?

Q45. To what extent could your FI leverage existing programs, systems, or personnel
(including those used for HMDA) when collecting and reporting the race, sex, and
ethnicity information of principal owners?

Q46. What are the potential challenges, costs, and benefits of collecting and reporting the
race, sex, and ethnicity of principal owners using aggregate categories? Although the
Bureau is not considering proposing that FIs use disaggregated race and ethnicity
categories when collecting and reporting the race and ethnicity of principal owners,
what would be the potential challenges, costs, and benefits of such a requirement?

Q47. Although the Bureau is not considering proposing that FIs report a principal owner’s
race, sex, or ethnicity based on visual observation or surname, what would be the
potential challenges, costs, and benefits of implementing such a requirement for
applicants who do not self-report the information? How would those potential
challenges and costs change if reporting based on visual observation or surname was
required only if the applicant is a sole proprietor but not if the applicant is an entity?

2. Discretionary data points

In addition to the list of mandatory data points in sections 1071(b) and 1071(e)(2)(A) through
(G) discussed above, section 1071(e)(2)(H) requires FIs to collect and report “any additional data
that the Bureau determines would aid in fulfilling the purposes of [section 1071].” The Bureau
refers to these as “discretionary data points.” The Bureau is considering proposing to require
that FIs report discretionary data points regarding pricing, time in business, NAICS code, and
number of employees. Each of these data points is addressed in turn below. Appendix D
provides a chart that summarizes the data fields and other key information for each data point.

In addition to specific questions identified for particular data points below, the Bureau seeks
feedback from SERs on the following questions for all the discretionary data points in this part
1.G.2:

Q48. Please provide feedback and information on the approach the Bureau is considering
for each discretionary data point, along with any alternative approaches the Bureau

should consider.

Q49. What would the potential challenges and costs be for collecting, checking, and
reporting each discretionary data point?

i. Pricing
The Bureau is considering proposing to include pricing of originated credit and credit that is

approved but not accepted as a discretionary data point. Pricing data could further the fair
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lending purpose of section 1071 as it could enhance the ability to effectively and efficiently
enforce fair lending laws. In addition, pricing data could add value in promoting market
transparency and new product development opportunities, thus furthering the community
development purpose of section 1071. A pricing data point could be reported on the basis of
annual percentage rate (APR), total cost of credit (TCC), interest rate and total fees, or some
other pricing metric. (Regarding these pricing metrics, the Bureau is interested in discussing the
underlying concepts and potential costs of these different methods, not the legal or technical
aspects of defining such terms.) At the same time, reporting pricing information across various
product types could be complicated to implement, would add implementation costs for FIs, and
could possibly impose other costs related to reputational risk as discussed in part IIL.F.5.ii below.

Q50. How does your FI calculate pricing for different credit products (e.g., term loans,
lines of credit, business credit cards)? If an eventual 1071 rule were to require
reporting of pricing information, what pricing metric or metrics would be easiest to
report given your FI’s pricing methods?

Q51. What are the potential costs and benefits associated with collecting and reporting
pricing using each of these metrics (i.e., APR, TCC, interest rate and total fees)?
Could the costs and benefits vary depending on the type of small business credit
product about which pricing is being reported? Is there another metric that would be
preferable in order to lower reporting burden?

Q52. Would a requirement to report pricing data impose costs on your FI or on your FI’s
borrowers besides reporting costs? Would you expect a pricing data point to affect
how examiners examine FIs for fair lending compliance? How? Would a pricing
data point affect the reputation of your FI? If so, how? How would your FI respond?

ii. Time in business

The Bureau is considering proposing to include as a discretionary data point the time in business
of the applicant (as of the date of application), expressed in years, or months if less than one
year. Time in business information could help explain differences in underwriting risk among
small business applicants and thus avoid misinterpretation of the section 1071 dataset by
distinguishing potentially riskier new businesses from less risky established businesses. Time in
business information could also provide a better measurement of community development
effects, in terms of number of start-ups or other relatively new businesses seeking and obtaining
financing. An FI may choose to verify the time in business provided by an applicant as part of its
normal course of business. If the FI does not verify the time in business provided by the
applicant, the FI would report the time in business provided by the applicant. If the FI does
verify the time in business provided by the applicant, it would report the verified information.

Q53. Does your FI currently collect information about the time in business of small
business credit applicants? In what format (years / months / years and months / date
established) does your FI request that applicants provide the information? Does your
FI obtain or verify this information from a third party such as a business credit
bureau? Does your FI separate small businesses by time in business for determining
risk in underwriting or eligibility? If so, what time parameters are used? Would
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including a time in business data point help avoid misinterpretation of the 1071
dataset, when a denied application might be explained by relative lack of experience
in the business?

iii. NAICS code and number of employees

As discussed in part II1.C above, the SBA’s size standards for small businesses are generally
based on average annual receipts or number of employees for each industry based on NAICS
code.®! These metrics are also important for fair lending analysis (allowing separation of
dissimilar types of businesses to limit misinterpretations of the data) and assessing community
development impacts (allowing better measurement of community development impact in terms
of number of jobs affected). The Bureau is thus considering proposing that Fls collect and report
NAICS code and number of employees. With respect to number of employees, the Bureau is
considering proposing that FIs collect and report the number of employees of the applicant. If
the FI verifies the number of employees provided by the applicant, the FI would report the
verified number. If the FI does not verify number of employees, it would report the number
provided by the applicant.

Q54. Does your FI currently collect NAICS code information from any small business
applicants? Do you collect six-digit NAICS codes, or two-, three- or four-digit codes
instead? Does your FI determine what NAICS code is appropriate for a particular
applicant or obtain it from an alternative source such as a credit report, or does your
FI ask applicants to provide their NAICS codes? What do you anticipate the potential
costs and burdens would be if your FI was required to collect NAICS codes for small
business applicants?

Q55. Does your FI currently collect number of employees from any small business
applicants? Does your FI take any steps to verify this information? What do you
anticipate the potential costs and burdens would be if your FI was required to collect
number of employees from small business applicants?

3. Timing considerations for collection of certain 1071 data

Although the definition of “application” triggers an FI’s duty to collect and report 1071 data, the
application definition does not necessarily govern when during the application process 1071 data
must be collected. The language and structure of section 1071—which applies to “applications”
from “applicants”—indicates that the data must be collected sometime during the application
process.®? The statute does not, however, provide further direction on when during the

6! The Bureau notes that the third alternative approach that the Bureau is considering for a size standard in the
definition of small business would necessitate knowing an applicant’s two-digit NAICS code. Both the second
alternative and third alternative approaches would necessitate knowing an applicant’s number of employees for
certain industries.

62 See, e.g., section 1071(b) (requiring an inquiry “in the case of any application to a financial institution”) and
section 1071(c) (“[a]ny applicant ... may refuse to provide any information requested.”) (emphasis added).
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application process information should be collected. The Bureau is not currently considering
specifying a particular time period in which FIs must seek to collect 1071 data from applicants.

The Bureau is aware of a risk that, absent a designated time period for collection of applicant-
provided 1071 data, FIs may not seek to collect women-owned or minority-owned business
status or the race, sex, and ethnicity information about principal owners until late in the process
when applicants may be less motivated to supply their demographic information.%®> Nonetheless,
the Bureau seeks to provide FIs discretion and flexibility to time 1071 data collection at a point
during the application process that works best for their processes and relationships with the
applicants and to avoid unnecessary costs, while still fulfilling section 1071’s purposes.

Alternative approaches regarding timing considered. The Bureau considered requiring FIs to
seek to collect applicant-provided 1071 data within or by a specified time period, such as
simultaneous with the triggering of an “application,” before obtaining a “completed application,”
or before notifying an applicant of action taken on an application. The Bureau is disinclined to
take this approach, as it is concerned that specifying a particular time period for collecting 1071
data from applicants could be disruptive to FIs’ existing processes.

Q56. Please provide feedback and information on the approach the Bureau is considering
with respect to the timing for collection of data points provided by applicants, along
with any alternative approaches the Bureau should consider.

Q57. How do you anticipate your FI seeking applicant-provided data (particularly race,
sex, and ethnicity information about principal owners) required by section 1071,
including the manner (i.e., how information is requested) and timing of the request?
How would you anticipate seeking such applicant-provided data if the application is
withdrawn, incomplete, or denied before the data is requested?

Q58. If the Bureau does not specify a time period for the collection of applicant-provided
data, how frequently are FIs likely to delay gathering such demographic information
required by 1071? Could there be issues with data quality? What steps might the
Bureau and FIs take to control for those concerns or to otherwise encourage
applicants to voluntarily provide 1071 data that is within their control?

H. Shielding data from underwriters and other persons (firewall)

1. Underwriter access to women-owned and minority-owned
business status, and race, sex, and ethnicity information for
principal owners

Section 1071(d) includes two provisions that limit access to certain information collected under
section 1071. First, under section 1071(d)(1), where feasible, loan underwriters or other officers
or employees of an FI or its affiliates “involved in making any determination concerning an

63 Applicant-provided 1071 data here primarily refers to the collection of women-owned and minority-owned
business status and the race, sex, and ethnicity information for principal owners. FI-supplied data points, such as
amount approved or action taken, will necessarily only be available later in the application process.
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application for credit” cannot have access to “any information provided by the applicant pursuant
to a request under subsection (b).” Second, under section 1071(d)(2), if the FI “determines” that
an underwriter, employee, or officer involved in making a determination “should have access” to
“any information provided by the applicant pursuant to a request under subsection (b),” the FI
must provide a statutorily required notice.

The Bureau is considering proposing that FIs need only limit access under section 1071(d) to an
applicant’s responses to the FI’s specific inquiries regarding women-owned and minority-owned
business status and the race, sex, and ethnicity of principal owners. The Bureau also is
considering proposing that an applicant’s response to the 1071(b) inquiry regarding small
business status need not be firewalled off from underwriters and others pursuant to 1071(d)(1).
Under ECOA, creditors are prohibited from discriminating against an applicant on the basis of
race, sex, ethnicity, and other prohibited bases in any aspect of a credit transaction. There is not
a similar prohibition against creditors considering small business status, and creditors generally
do consider factors relating to small business status as part of a credit transaction. The Bureau is
concerned that limiting underwriters’ and other persons’ access to information that may be
relevant and appropriate to make a credit decision could be problematic.

Section 1071(d)(1) indicates an FI would not be required to limit underwriters’ and other
persons’ access to applicants’ responses regarding women-owned/minority-owned business
status, and the race, sex, and ethnicity of principal owners, if it is not feasible to do so. The
Bureau is considering how it might apply this feasibility standard. Additionally, the Bureau is
considering proposing to interpret section 1071(d)(2) to permit FIs to give underwriters,
employees, and officers access to the responses when the FI determines that such access is
needed for the underwriter, employee, or officer to perform his or her usual and regularly
assigned job duties. In such circumstances, the FI would need to comply with the requirement to
provide a notice, as discussed in part III.H.2 below. An FI could provide the notice to all small
business applicants or the specific applicant or applicants whose information will or may be
accessed.

Q59. Please provide feedback and information on the approach the Bureau is considering
regarding the firewall under section 1071(d)(1), along with any alternative
approaches the Bureau should consider.

Q60. Could your FI create and maintain a firewall for an applicant’s response to questions
regarding women-owned and minority-owned business status and the race, sex, and
ethnicity of principal owners? If not, why not? If so, how would your FI create such
a firewall? What would the potential costs and challenges be to create and maintain
such a firewall? What circumstances might make creating and maintaining such a
firewall more costly or more difficult?

Q61. Could your FI create and maintain a firewall that applies to an applicant’s response to
a question regarding small business status? If not, why not? If so, how would your
FI create such a firewall? What would the potential costs and challenges be to create
and maintain such a firewall? What circumstances might make creating and
maintaining such a firewall more costly or more difficult?
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Q62. Could your FI create and maintain a firewall that applies to an applicant’s responses
to all information and data requested pursuant to section 1071? If not, why not? If
so, how would your FI create such a firewall? What would the potential costs and
challenges be to create and maintain such a firewall? What circumstances might
make creating and maintaining such a firewall more costly or more difficult?

Q63. What types of employees and officers are involved in making determinations
regarding small business credit applications (as noted above, the statutory firewall
applies to certain people involved in making any determination regarding an
application for credit)? Are these employees and officers likely to be involved in the
collection or reporting of information pursuant to section 10717

Q64. What are the potential challenges, costs, and benefits of implementing a standard that
allows access to information when needed to perform usual and regularly assigned
job duties, but restricting access otherwise? For example, is your FI likely to know in
advance that one or more underwriters, employees, or officers will be involved in
making determinations regarding credit applications from small businesses and will
need access to the section 1071(b) responses regarding women-owned or minority-
owned business status or the principal owners’ race, sex, and ethnicity information to
perform usual and regularly assigned job duties?

2. Notification regarding access to information by
underwriters and other persons

Under section 1071(d)(2), if an FI determines that an underwriter, employee, or officer involved
in making a determination “should have access” to “any information provided by the applicant
pursuant to a request under [1071(b)],” the FI must provide a notice of “the access of the
underwriter to such information, along with notice that the financial institution may not
discriminate on the basis of such information.” The Bureau is considering developing model
disclosures that FIs could use when providing this notice.

As with the firewall requirement discussed in III.H.1 above, the Bureau is considering proposing
that this notice would not need to include language regarding small business status. The Bureau
is concerned such a notice would be confusing to applicants since—unlike women-owned and
minority-owned business status or the race, sex, and ethnicity of principal owners—there is no
prohibition on making lending decisions on the basis of small business status, meaning that a
statement to the contrary would be false.

Q65. Please provide feedback and information on the approach the Bureau is considering
regarding the notice requirement under section 1071(d)(2), along with any alternative
approaches the Bureau should consider.

Q66. What are the potential challenges and costs associated with providing the notice
pursuant to section 1071(d)(2) to particular applicants if your FI determines that an
underwriter or other person involved in making any determination concerning an
application for credit should have access to information regarding the applicant’s
1071(b) responses?
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Q67. Would your FI prefer to provide the 1071(d)(2) notice regarding anti-discrimination
to all applicants, even if not required to do so?

I. Applicants’ right to refuse to provide certain information

Section 1071(c) states that any applicant may refuse to provide “any information requested
pursuant to subsection (b).” The FI can ask but cannot require applicants to provide any
information requested pursuant to subsection (b). Both the right to refuse under section 1071(c)
and the limited access provisions under section 1071(d) refer to information requested or
provided under 1071(b).

The Bureau is considering proposing that the right to refuse under section 1071(c) applies to the
FI’s specific inquiries regarding women-owned and minority-owned business status in 1071(b),
as well as the race, sex, and ethnicity of principal owners, but not to the FI’s specific inquiry
regarding small business status in 1071(b).** Thus, the scope of the right to refuse and the scope
of limited access by underwriters (discussed in part III.H.1) and the related notice (part I11.H.2)
would be the same.

J. Compiling, maintaining, and reporting 1071 data to the Bureau

Section 1071(f)(1) provides that “[t]he data required to be compiled and maintained under [1071]
by any financial institution shall be submitted annually to the Bureau.” The Bureau is
considering proposing that 1071 data collection be done on a calendar year basis, and submitted
to the Bureau by a specified date following the end of each calendar year.

Section 1071(e)(3) provides that, “[i]n compiling and maintaining any record of information
under [section 1071], a financial institution may not include in such record the name, specific
address (other than the census tract), telephone number, electronic mail address, or any other
personally identifiable information concerning any individual who is, or is connected with, the
... loan applicant.” The Bureau is considering proposing a prohibition on including certain
personally identifiable information about any individuals associated with small business
applicants or borrowers in the data that an FI is required to compile, maintain, and report to the
Bureau (i.e., other than the information specifically required to be collected and reported
pursuant to the Bureau’s eventual 1071 rule, such as the race, sex, and ethnicity of principal
owners). This prohibition would not extend to information collected by the FI outside of its
specific 1071 data records.

Section 1071(f)(2)(A) requires that information compiled and maintained under section 1071 be
“retained for not less than 3 years after the date of preparation.” In light of the approach the
Bureau is considering proposing to implement section 1071(f)(2)(B), which addresses FIs’
obligations to make 1071 data available to members of the public upon request, and section
1071(£)(2)(C), regarding the Bureau’s annual publication of 1071 data—which are discussed in
part I11.K.3 below—the Bureau is considering proposing that FIs retain their 1071 data for at
least three years after it is submitted to the Bureau.

%4 The Bureau is considering using its exception authority in section 1071(g)(2) in order to make this modification.
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Q68. Please provide feedback and information on the approach the Bureau is considering
regarding these data retention and reporting aspects of section 1071, along with any
alternative approaches the Bureau should consider.

K. Privacy considerations involving Bureau publication of 1071 data

In furtherance of section 1071°s fair lending and community development purposes, section
1071(f)(2) generally requires that the information compiled and maintained by FIs, and
submitted annually to the Bureau, be made available to the public. Publication of these data
would fill existing gaps in the public’s general understanding of the small business lending
environment and help identify potential fair lending concerns regarding small businesses as well
as the needs and opportunities for both business and community development.

At the same time, while information that directly identifies individuals, such as name, address,
date of birth, or Social Security number would not be collected pursuant to section 1071
requirements, publication of 1071 data under consideration in an unedited, loan-level format
potentially could be used to re-identify small business applicants or borrowers and related
individuals or potentially harm their privacy interests. Accordingly, the Bureau is examining the
privacy implications of FIs’ collection, reporting, and disclosure of information pursuant to 1071
and the Bureau’s public release of the data.

Congress provided, in section 1071(e)(4), that “[t]he Bureau may, at its discretion, delete or
modify data collected under this section which is or will be available to the public, if the Bureau
determines that the deletion or modification of the data would advance a privacy interest.” The
Bureau recognizes that mitigating privacy risks in the 1071 data disclosed to the public may
decrease the utility of the data to users and is investigating strategies and techniques to advance
privacy interests while maximizing the utility of the data for the purposes of the statute.

1. Balancing test

For purposes of determining whether and how to exercise its discretion to modify or delete 1071
data prior to publication, the Bureau is considering proposing to use a “balancing test” that
weighs the risks and benefits of public disclosure. Under this approach, data would be modified
or deleted if its disclosure in unmodified form would pose risks to privacy interests that are not
justified by the benefits of public disclosure in light of the statutory purposes of section 1071. If
the risks of disclosing unmodified data outweigh the benefits under the balancing test, the
Bureau would determine whether modifications could bring them into balance.

The Bureau is considering various approaches that would appropriately advance privacy interests
while still providing users with data useful to fulfilling the purposes of section 1071. These
approaches could include various statistical disclosure limitation techniques when justified under
the balancing test, such as those that mask the precise value of data points to prevent the
disclosure of certain data elements.

As an alternative to a balancing test, the Bureau considered an approach in which it would
modify data if an identified privacy risk crosses some significance threshold, without weighing
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that risk against the benefit of disclosure. That approach, however, could be inconsistent with
the express disclosure purposes of the statute.

Q69. Please provide feedback and information on the approach the Bureau is considering
regarding use of a balancing test, along with any alternative approaches the Bureau
should consider.

Q70. What are the benefits of public disclosure to FIs of each of the data points under
consideration?

2. Privacy interests considered under the balancing test

Section 1071 provides that the Bureau may, at its discretion, delete or modify data if the Bureau
determines that doing so “would advance a privacy interest.”®> The Bureau is considering
proposing to apply the balancing test discussed above to the privacy interests of non-natural
persons (e.g., small business entity applicants or borrowers, or FIs) with respect to protecting
sensitive commercial information, as well as the privacy interests of natural persons (e.g.,
individual business owners) with respect to protecting sensitive personal information.

Q71. Please provide feedback and information on the approach the Bureau is considering
regarding the nature and scope of privacy interests of non-natural and natural persons
the agency should consider under a balancing test, along with any alternative
approaches the Bureau should consider.

Q72. If the data reported to the Bureau are disclosed to the public, how would that affect
the privacy interests of FIs, small business applicants and borrowers, and related
individuals, and what costs would they incur to eliminate or mitigate these
requirements? What types of sensitive commercial information of business entities,
including FIs, could be exposed by publishing the data points (individually or in
combination) under consideration?

Q73. Are there data points, individually or in combination, that could create significant risk
of re-identification of individuals or small business entities if publicly disclosed by
linking them to third-party data sources, such as public records, and/or expose
particularly sensitive personal or commercial information? Are there ways to
mitigate these concerns?

3. Bureau publication of 1071 data

Section 1071(f)(2)(B) and (C) provides that information compiled and maintained under the
statute shall be “made available to any member of the public, upon request, in the form required
under regulations prescribed by the Bureau,” and “annually made available to the public
generally by the Bureau, in such form and in such manner as is determined by the Bureau, by
regulation.” The Bureau is considering proposing an approach in which FIs could satisfy the
requirement to make 1071 data available to the public upon request by referring the public to the

6515 U.S.C. 1691c-2(e)(4).
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Bureau’s website where 1071 data would be available. Under this approach, the 1071 data
would be available with any modifications or deletions required based on the Bureau’s
application of the balancing test described above. The Bureau also considered requiring FIs to
make their own data available to the public directly, upon request. However, the Bureau is
concerned that this approach could involve greater burden for Fls, lead to privacy risks resulting
from errors by individual FIs implementing any modifications or deletions required by the
Bureau, and be less efficient overall.

Q74. Please provide feedback and information on the approach the Bureau is considering
regarding public disclosure of 1071 data by the Bureau on behalf of FIs, along with
any alternative approaches the Bureau should consider.

Q75. Please provide feedback and information on the potential costs and benefits of Fls
referring the public to the Bureau’s website to access 1071 data.

L. Implementation period

Section 1071 does not specify an implementation period, though pursuant to section 1071(f)(1)
FIs must submit 1071 data to the Bureau on an annual basis. As discussed in part II1.J above, the
Bureau is considering proposing that 1071 data collection be done on a calendar year basis, and
submitted to the Bureau by a specified date following the end of each calendar year.

The Bureau seeks to ensure that FIs have sufficient time to implement the Bureau’s eventual
1071 rule. The Bureau is considering proposing that FIs have approximately two calendar years
for implementation following the Bureau’s issuance of its eventual 1071 rule.®® This would
provide time for loan processing and management vendors to adjust their products and services
to accommodate 1071 requirements, and for FIs to update or revise their systems and processes,
and make other changes necessary to meet the new 1071 data collection and reporting
requirements.

In order to assist industry with an efficient and effective implementation of the eventual 1071
rule, the Bureau intends to provide guidance in the form of plain language compliance guides
and aids; technical specifications and documentation; and by conducting meetings with
stakeholders to discuss the rule and implementation issues.

Q76. Please provide feedback and information on the approach the Bureau is considering
regarding an implementation period, along with any alternative approaches the
Bureau should consider.

Q77. How much time do you estimate your FI would need to prepare for compliance with
the Bureau’s eventual 1071 rule? Are there any particular aspects of the Bureau’s
proposals under consideration that could be particularly time consuming or costly for

% The Bureau used a similar timeline in implementing the 2015 HMDA Final Rule (80 FR 66127 (Oct. 28, 2015)).
The rule was issued in October 2015; since collection of data needed to begin on January 1 of the chosen year, the
Bureau made the rule effective January 1, 2018, providing two years and two months of implementation time.
Because 1071 data collection and reporting will also occur on a calendar year basis, the Bureau is considering
making the effective date January 1 of the year approximately two years after the final rule is issued.
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your FI to implement? Are there any factors outside your FI’s control that would
affect its ability to prepare for compliance?

IV. Potential Impacts on Small Entities

A. Overview

This portion of the Outline summarizes the Bureau’s preliminary assessment of the impacts of
the regulatory and operational proposals under consideration on directly affected small entities
and the methods used to derive them. The Bureau believes that this information will make it
easier for SERs and others to offer the Bureau additional data and information regarding
potential impacts. The Bureau encourages contributions of data and other factual information to
inform its assessment of potential compliance costs and other impacts on small entities.

As discussed above, section 1071 amended ECOA to require that FIs compile, maintain, and
report information regarding applications for credit by women-owned, minority-owned, and
small businesses.

The discussion of potential impacts on small entities is structured as follows. Part IV.B
discusses which small FIs may be covered by the eventual 1071 rule. Part IV.C discusses the
Bureau’s use of HMDA as a basis for potential impacts of the eventual 1071 rule. Part IV.D
introduces and defines the representative types of FIs potentially covered by the eventual 1071
rule. Part IV.E reviews new compliance processes and costs associated with implementing the
Bureau’s eventual 1071 rule. Part IV.F presents the impacts of the proposals under
consideration, including a discussion of the Bureau’s methodology and an analysis of
alternatives. Part IV.G concludes with a discussion of the potential impact on the cost and
availability of credit to small entities.

The Bureau seeks feedback and information from SERs on the following:

Q78. The Bureau’s overall methodological approach to measuring one-time and ongoing
costs of the eventual 1071 rule, along with any alternative approaches the Bureau
should consider.

Q79. Are there additional one-time or ongoing cost activities that should be considered in
the Bureau’s analysis of potential impacts on small entities? Should the structure the
Bureau is using to estimate ongoing costs, or the actual magnitude of estimates, differ
across institution type or product type, and if so, how?

Q80. Is the Bureau’s categorization of the “complexity” of an FI’s application data
processing appropriate and accurate? Are the descriptions of representative Fls
consistent with market experience? Is the Bureau appropriately describing the
volume of applications processed by example FIs, particularly among small FIs?

Q81. What kinds of computer systems are currently used that could be used to collect and
report data to comply with a future regulation? What kinds of systems could be
developed to collect and report data to comply with a future regulation? How much
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would it cost to purchase or update these systems in order to comply with a future
regulation? How do FIs expect the regulation to alter their existing methods for
collecting and processing application and origination data?

Q82. How do the Bureau’s estimates of ongoing costs by activity and FI complexity
compare to your own? Are there specific activities where the Bureau is over- or
underestimating the annual ongoing costs?

Q83. Do FIs expect one-time or ongoing costs to affect the rates/fees offered for credit
products, the credit product mix offered, the underwriting standards for credit
products, or participation in the small business credit market?

Q84. How does your FI anticipate training staff to comply with an eventual 1071 rule? For
example, do you anticipate purchasing training from an external source, developing
training in-house, or a combination of both? Other than staff time to attend training,
do you anticipate any ongoing costs associated with providing 1071 compliance
training to employees on an annual or other periodic basis?

B. Small entities covered by the proposals under consideration

The Bureau identified certain types of small entities that may be FIs subject to the Bureau’s
eventual 1071 rule for purposes of the RFA. Any small entity that falls within the statute’s
definition of “financial institution” and offers covered credit could potentially be affected. There
are two broad categories of entities that may be covered: DIs and non-DIs.

DIs consist of commercial banks, savings associations, and credit unions. The SBA’s threshold
for DIs to be considered “small” is $600 million in assets.®” According to the December 31,
2018 bank and credit union Call Reports, there were approximately 11,000 DIs in the United
States.®® Of these, approximately 9,100, have assets below the $600 million threshold and are
therefore small entities according to the SBA small entity definition for DIs.

In part III.B above, the Bureau explains that it is considering two potential asset-based
exemption threshold levels, of $100 million and $200 million of assets for DIs. It is also
considering an activity-based metric for determining coverage. The Bureau seeks input on the
following three potential thresholds for an activity-based coverage metric:

e Option 1 Exemption Threshold: originations of at least 25 loans or $2.5 million
e Option 2 Exemption Threshold: originations of at least 50 loans or $5 million
e Option 3 Exemption Threshold: originations of at least 100 loans or $10 million

Table 2 below presents the number of DIs that the Bureau estimates may be covered by the
eventual 1071 rule based on the coverage metrics and thresholds under consideration, based on

7 The 2017 four-digit NAICS code for DIs is 5221.

8 For purposes of this Outline, the Bureau used data from the credit union and bank Call Reports that were accessed
on June 10, 2020.
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data on small loans to businesses of all sizes in 2018.% The Bureau relies on estimates of
originations by DIs because currently no datasets report annual originations by institution for all
DIs.”?

Table 2: Small entity depository institutions covered under metrics & thresholds

considered’!

Threshold considered # of small DIs covered | % of small DIs covered
Originations of 25 loans or $2.5 million 3,500-4,000 40%-45%
Originations of 50 loans or $5 million 3,000-3,500 35%-40%
Originations of 100 loans or $10 million 2,000-2,500 25%-30%
$100 million in assets 4,000 44%
$200 million in assets 2,250 25%

Types of non-DIs that may be covered under the eventual 1071 rule include the following: >

e Lenders involved in equipment and vehicle financing (captive financing companies and
independent financing companies)

e Commercial finance companies

e Online lenders/platform lenders

e Non-DI CDFIs

e Governmental lending entities

e Non-profit lenders

The Bureau estimates the amount of lending by DIs using information collected by the FFIEC
agencies, including the Call Reports for banks and credit unions and the data collected under the
CRA. The Bureau has significantly less information on the amounts of lending by non-DIs. The
Bureau hopes to learn more about the small business lending activity of all types of FIs, but

% The Bureau uses 2018 as a base year for these estimates because that is the most recent year for which the
necessary data are available. In particular, the Bureau relies on CRA data for estimates of DI coverage.

70 Table 2 presents a range of estimates for the number of DIs covered by activity-based thresholds based on internal
Bureau calculations. The table reports the exact, but rounded, number of DIs covered by the asset thresholds
because all DIs report total assets on the bank and credit union Call Reports.

7' As of December 31, 2018, small DIs accounted for about 85 percent of all DIs. Under the asset-based exemption
thresholds, all non-small DIs would report. Under the activity-based thresholds, at least 60 percent of non-small DIs
would report.

2 See footnote 22 above for a list of the NAICS codes that the Bureau believes most commonly represent these
types of non-DlIs.
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specifically non-DlIs, through the SBREFA process and the one-time cost survey, discussed
below.

C. Using HMDA as a basis for potential impacts of the eventual 1071
rule

The Bureau used previous HMDA rulemaking estimates as a basis for its review of tasks that
would impose one-time and ongoing costs associated with 1071 data collection and reporting. In
developing its ongoing cost methodology to estimate the impacts of its 2015 HMDA rule, the
Bureau used interviews with Fls to understand the processes required to comply with a
regulation that requires collecting and reporting credit application data and generate estimates of
how changes to the reporting requirements would impact the ongoing costs of collecting and
reporting mortgage application data. To analyze the potential impacts of the eventual 1071 rule,
the Bureau plans to adapt and build on its methodology from its HMDA rulemaking activities to
the small business lending market.

The Bureau expects that the tasks required for data collection, checking for accuracy, and
reporting under the eventual 1071 rule would be similar to those under HMDA. In many areas,
the Bureau expects that there would be much overlap in the activities required. The similarities
in data collection and reporting tasks allows the Bureau to leverage its previous rulemaking
experience in its analysis of the potential impacts of the eventual 1071 rule.

There are significant differences between the home mortgage and small business lending
markets, however. For example, generally small business lending is less automated, and has a
wider variety of products, smaller volumes and smaller credit amounts. Using early outreach to
FIs, the Bureau has sought to determine how these differences in the market for small business
lending would change the tasks required for data collection, checking for accuracy, and
reporting. The Bureau additionally hopes to use the SBREFA process to learn more about these
differences and changes that could be made to its estimation of the impacts of the proposals
under consideration (see Q78, Q79, and Q80 above).

D. Types and numbers of 1071 reporters

During the HMDA rulemaking process, the Bureau identified seven key aspects or dimensions of
compliance costs with a data collection and reporting rule: (1) the reporting system used; (2) the
degree of system integration; (3) the degree of system automation; (4) the tools for geocoding,
(5) the tools for performing completeness checks, (6) the tools for performing edits; and (7) the
compliance program. The Bureau assumes that FIs will set up their 1071 reporting in a manner
similar to how HMDA reporting was implemented.”> The Bureau requests input from FIs,
particularly those who are not currently HMDA or CRA reporters, on how they anticipate they
will set up their 1071 reporting process (see Q79 above).

The Bureau found during the HMDA rulemaking process that generally the complexity of an
FI’s approach across dimensions was consistent—that is, an FI generally would not use less

3 For example, the Bureau assumes that Fls will integrate their small business data management system with their
other data systems the same way that similar institutions integrated their HMDA management system.
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complex approaches on some dimensions and more complex approaches on others. This allowed
the Bureau to classify Fls, including DIs and non-Dls, into three broad tiers according to the
overall level of complexity of their compliance operations. This analysis of impacts of the 1071
rule assumes that complexity across dimensions of an FI’s small business lending data collection
and reporting system will also be consistent.

Table 3 below summarizes the typical approach to those seven key aspects or dimensions of
compliance costs across three representative types of FIs based on level of complexity in
compliance operations. FIs that are Type A have the lowest level of complexity in compliance
operations, while Type B and Type C have the middle and highest level of complexity,

respectively.

Table 3: Typical approach to certain aspects/dimensions of compliance costs based on level
of complexity for types of 1071 reporters

Aspect/dimension of Typical approach by Typical approach by Typical approach by

compliance costs low complexity FIs medium complexity high complexity FIs
(Type A FIs) FIs (Type B FlIs) (Type C FIs)

Data storage system Store data in Excel Use LOS and SBL Use multiple LOS,

used DMS central SoR, SBL DMS

Degree of system
integration

(None)

Have forward
integration (LOS to
SBL DMS)

Have backward and
forward integration

Degree of system

Highly manual process

Use manual edit checks

Have high automation

automation for entering and (only verifying edits
checking data manually)

Tools for geocoding Use FFIEC tool Use batch processing Use batch processing
(manual) with multiple sources

Tools for
completeness checks

Conduct manual checks
and rely on CFPB
quality/validity checks

Use LOS, which
includes completeness
checks

Use multiple stages of
checks

Tools for edits

Use CFPB edits only

Use CFPB and
customized edits

Use CFPB and
customized edits run
multiple times

Compliance program

Have a joint
compliance and audit
office

Have basic internal and
external accuracy audit

Have in-depth accuracy
and fair lending audit
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Notes: LOS is “Loan Origination System”; SoR is “System of Record”; SBL DMS is “Small Business Lending Data
Management System.”7*

The Bureau also found that, for HMDA, the number of loan applications received was largely
correlated with overall FI complexity. The Bureau used this observation from HMDA, in
addition to early outreach to FIs and data from Call Reports and the CDFI Fund, to generate
assumptions about the number of annual small business lending applications processed by each
FI type. The Bureau assumes that, on average, Type A FIs receive 75 small business credit
applications per year, Type B receive 300 applications per year, and Type C receive 6,000
applications per year. These assumptions will be used to determine costs per application below.
The Bureau adapted the volumes used in previous HMDA rulemaking efforts after some initial
conversations with DIs that lend to small businesses. For the analysis, the Bureau assumes that
one out of three small business applications will result in an origination, and thus the originations
for an FI that is Type A, Type B, and Type C are 25, 100, and 2,000, respectively.”

In addition to application volume, another factor that may affect the FI’s methods of 1071
compliance is the number and variety of the products FIs provide. Those entities that operate on
a monoline basis, such as an entity that is exclusively a credit card issuer or a provider of
equipment financing, are likely to have limited systems and operating unit impacts. In contrast,
entities that support a wide and heterogenous product set may be operating with a multitude of
affected systems, including multi-dimensional sales channels and multiple business units
involved in supporting 1071 reporting. The consequence is that while volume is an important
determinant of 1071 costs, product diversity is also a factor in why institutional costs may not be
directly comparable across types of products, even within the FI types discussed above.
Nonetheless, the Bureau uses application volume as a rough proxy for complexity to simplify the
analysis enough to make it feasible for the Bureau to aggregate costs across the entire small
business lending market. Using sources like bank and credit union Call Reports, the Bureau has
access to information on loan volume but does not have similarly comprehensive information on
product offerings by FIs. The Bureau requests feedback on how product mix complexity may
affect implementation and the degree to which higher-volume FIs are more likely to have a more
diverse mix of products (see Q79 above).

The Bureau estimates that almost no small DIs as defined by the SBA (i.e., under $600 million in
assets) receives more than 6,000 applications per year. As a result, the Bureau focuses on FIs of
Types A and B in this Outline. The Bureau assumes that Type A and Type B FIs reflect,
respectively, the lower and upper limits of operational complexity of small DIs. Through the
SBREFA process and additional outreach, the Bureau seeks to obtain data on the compliance

74 The Bureau expects the development of a market for small business data management systems similar to HMDA
management systems that FIs will license or purchase from third parties.

75 The Bureau chose the 1:3 application to origination ratio based on two sources of information. The first source is
the Biz2Credit Small Business Lending Index (https://cdn.biz2credit.com/appfiles/biz2credit/pdf/report-may-
2020.pdf) which shows that, in December of 2019, large banks approved small business loans at a rate of 27.5
percent, while small banks and credit unions had approval rates of 49.9 percent and 40.1 percent. Additionally, and
supported by the Bureau’s data from supervisory exams, the Bureau chose a 33 percent approval rate as a
conservative measure among these estimates.
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operations and costs to small entities and on the relative numbers of Type A Fls and Type B Fls
(and Type C Fls, where applicable) that are small entities.

E. Bureau review of compliance processes and costs

The Bureau categorizes costs required to comply with an eventual rule implementing section
1071 into “one-time” and “ongoing” costs. “One-time” costs refer to expenses that the FI would
incur initially and only once as it implements changes required to business operations in order to
prepare to comply with the requirements of the new rule. “Ongoing” costs are expenses incurred
as a result of the ongoing reporting requirements of the rule, accrued on an annual basis.

The Bureau has identified the following eight categories of one-time costs that would be incurred
by FIs to develop the infrastructure to collect and report data required by the regulation
implementing section 1071:

Preparation/planning

Updating computer systems

Testing/validating systems

Developing forms/applications

Training staff and third parties (such as dealers and brokers)
Developing policies/procedures

Legal/compliance review

Post-implementation review of compliance policies and procedures

XN B DD =

Bureau conversations with FIs have informed our preliminary understanding of one-time costs.
FIs will likely have to spend time and resources reading and understanding the regulation,
developing the required policies and procedures for their employees to follow to ensure
compliance, and engaging a legal team to review their draft policies and procedures.
Additionally, FIs may require new equipment, such as new computer systems that can store and
check the required data points; new or revised application forms to collect women-owned/
minority-owned business status, and race, sex, and ethnicity information about principal
owner(s), and to provide any related disclosures required by the regulation. Some FIs mentioned
that they may store, check, and report data using system providers such as Fiserv, Jack Henry,
LaserPro, Fidelity Information Systems (FIS), while others may use more manual methods of
data storage, checking, and reporting using applications such as Excel. FIs would also engage in
a one-time training of all small business lending staff to ensure that employees understand the
new policies and procedures. After all new policies and procedures have been implemented and
systems/equipment deployed, FIs will likely undertake a final internal review to ensure that all
the requirements of the section 1071 regulation have been satisfied.

The Bureau has also identified 15 specific data collection and reporting activities that would
impose ongoing costs. Table 4 presents the full list of 15 activities. Activities 1 through 3 can
broadly be described as data collection activities: these tasks are required to intake data and
transfer it to the FI’s small business data entry system. Activities 4 through 10 are related to
reporting and resubmission: these tasks are required to collect required data, conduct internal
checks, and report data consistent with the eventual 1071 rule. Activities 11 through 13 are
related to compliance and internal audits: employee training and internal and external auditing
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procedures required to ensure data consistency and reporting in compliance with the eventual
1071 rule. Finally, activities 14 and 15 are related to 1071 examinations by regulators: these
tasks will be undertaken to prepare for 1071-related examinations and assist during regulatory
compliance examinations.

Table 4: 1071 data collection and reporting activities imposing ongoing costs

No. Activity
1 Transcribing data
2 Resolving reportability questions

Transferring to Data Entry System, Loan Origination System, or
other data storage system

4 Geocoding data

5 Standard annual edit and internal checks
6 Researching questions

7 Resolving question responses

8 Checking post-submission edits

9 Filing post-submission documents

10 Small business data reporting/geocoding software

11 Training

12 Internal audit

13 External audit

14 Exam preparation

15 Exam assistance

F. Impacts of the proposals under consideration

1. Overview
This part IV.F illustrates the methodology the Bureau intends to use to estimate one-time and

ongoing costs for FIs reporting small business loan application data under the eventual 1071 rule.
Through the SBREFA process, the Bureau hopes to receive feedback about potential changes to
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this methodology that would improve its accuracy. Costs of compliance with collecting and
reporting data under section 1071 are broken down into one-time costs and ongoing costs.

In calculating costs in parts IV.F.2 and 3, the Bureau assumes FIs are currently complying with
all existing regulations that they are currently subject to, including regulations such as reporting
loan data under HMDA or CRA. FIs are assumed not to have implemented policies to begin
complying with section 1071. The changes in one-time and ongoing costs therefore illustrate the
change in expenses incurred from transitioning from a nonreporting regime for small business
lending to reporting under section 1071.

Parts IV.F.2 through 5 are organized as follows: parts IV.F.2 and 3 illustrate the expected one-
time and ongoing costs of the Bureau’s proposals under consideration as outlined above. For
purposes of the analysis in part IV.F, the Bureau assumes the following: an application would be
defined generally in alignment with that term as used in Regulation B (as the Bureau has
explained it is considering proposing for 1071 in part IIL.F above); FIs would collect and report
all the mandatory data points along with the discretionary data points under consideration (that
is, pricing, time in business, industry code, and number of employees) (see part II1.G above); and
FIs would either implement a firewall or provide a disclosure with respect to collection of
women-owned and minority-owned business status and the race, sex, and ethnicity of principal
owners (see part [II.LH above). Part IV.F.3. also discusses the more detailed assumptions that
underlie the Bureau’s estimates of on-going costs. Part [V.F.4 compares how these one-time and
ongoing costs would be different under the principal policy alternatives considered. Part IV.F.5
discusses additional potential impacts of the eventual 1071 rule.

2. One-time costs

As discussed above in part IV.E, the Bureau has identified eight categories of one-time costs that
make up the components necessary for an FI to develop the infrastructure to collect and report
data required by the eventual 1071 rule. Those categories are: preparation/planning; updating
computer systems; testing/validating systems; developing forms/applications; training staff;
developing policies/procedures; legal/compliance review; and post-implementation review. The
Bureau expects that most, if not all, of these categories of one-time costs will be made up of
multiple tasks. For example, the one-time cost category of training staff would include
developing initial and ongoing training programs and conducting initial training. The cost to
conduct initial training would be calculated based on hourly wage x hours of training x number
of loan officers, internal staff, or third parties that need training. (The cost to conduct ongoing
training is discussed as part of ongoing costs in part IV.F.3 below.)

The Bureau does not have detailed information about potential one-time costs for small entities
to implement the eventual 1071 rule. While HMDA often provides a useful point of reference
for section 1071, it is not helpful with respect to estimating one-time costs. HMDA, like section
1071, is a data collection and reporting statute, but FIs have been subject to HMDA’s
requirements for decades. In its HMDA rulemakings, the Bureau has assessed the costs of
making changes to existing systems and processes—not the costs associated with developing
entirely new systems and processes to implement a new data collection and reporting regime, as
it must do here with respect to implementing the eventual 1071 rule.
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The Bureau is conducting a survey regarding one-time implementation costs for section 1071
compliance targeted at FIs who extend small business credit.”® Estimates from survey
respondents of the one-time costs of complying with a 1071 rule will form much of the basis of
the Bureau’s estimates for one-time costs in assessing the impact of a proposed 1071 regulation.
The survey is broadly designed to ask about the one-time costs of reporting data under a regime
that only includes mandatory data points, under a reporting structure similar to HMDA, and
using the Regulation B definition of an “application.” The survey is divided into three sections:
Respondent Information, One-Time Costs, and the Cost of Credit to Small Entities.

Through the Respondent Information section, the Bureau will obtain basic information about the
FI responding to the survey, including information on the type of institution, its size, and its
volume of small business lending. The One-Time Costs section of the survey measures the total
hours, staff costs, and non-salary expenses associated with the different tasks comprising one-
time costs. Using the reported costs of each task, the Bureau can estimate the total one-time cost
for each respondent. The Cost of Credit to Small Entities section deals with the FI’s anticipated
response to the increased compliance costs in order to understand the impacts of the regulation
on the institution’s small business lending activity, including any anticipated potential changes to
underwriting standards, volume, prices, product mix, or market participation.

The Bureau’s analysis of the survey results will be segmented based on institutional
characteristics and will estimate the total one-time costs by institution type. For example, the
Bureau will need to understand how expected one-time costs vary with the number of small
business loan applications an institution processes annually. Additionally, the Bureau is
interested in learning how different kinds of Fls (such as DIs and non-DIs) differ in their
expected one-time costs. The Bureau will use information gathered from the SERs during the
SBREFA process together with information gathered from the survey for purposes of its initial
regulatory flexibility analysis under the RFA in its eventual notice of proposed rulemaking.

3. Changes in ongoing costs

The Bureau measures ongoing costs relative to a current baseline. For data collection and
reporting under the eventual 1071 rule, the baseline for ongoing 1071 compliance cost is zero
dollars, as FIs are currently not reporting small business lending data to the Bureau to comply
with section 1071. The Bureau also assumes that small entities are not currently reporting small
business credit data according to the CRA, and therefore will not benefit from any cost savings
due to eventual overlap between the two data collections.”’ The Bureau also assumes that
institutions have not taken any steps towards implementation in anticipation of the finalization of
the rule. The collection and reporting tasks explained in part IV.E form the basis of the ongoing
cost analysis.

76 This survey was released on July 22, 2020; the response period closes on October 1, 2020. Due to the COVID-19
pandemic, the Bureau was concerned that conducting the one-time cost survey in spring 2020, as it had originally
planned, would have put undue burden on respondents and led to low response rates and poor data and instead opted
for a later release date.

7 Similarly, the Bureau assumes that the reporting requirements on bank or credit union Call Reports are not similar
enough to the 1071 data reporting requirements to provide significant cost savings.

52



Table 5 provides an example of how the Bureau is considering calculating ongoing compliance
costs associated with each compliance task. The table shows the calculation for each activity and
notes whether the task would be a “variable cost,” which would depend on the number of
applications the institution receives, or a “fixed cost” that does not depend on the number of
applications. Table 5 shows these calculations for a Type A FI, or the institution with the least
amount of complexity. Table 6 below summarizes the activities whose calculation differs by
institution complexity and shows the calculations for a Type B FI (where they differ from those
for a Type A FI).

Table 5: Ongoing compliance cost calculations for a Type A FI

No. | Activity Calculation Type
1 | Transcribing data Hou'rly comp ensation x hours per app. X Variable™
applications
Resolvine reportabilit Hourly compensation x hours per app.
2 /g rep Y with question x applications with Variable
questions .
questions
3 Transfer to Data Entry Hou.rly c?ompensatlon x hours per app. x Variable
System applications
4 | Complete geocoding data Hou'rly compensation X hours per app. x Variable
applications
5 Standard annual edit and Hourly compensation x hours spent on Fixed™
internal checks edits and checks
Hourly compensation x hours per app.
6 | Researching questions with question x applications with Variable
questions
Resolvine question Hourly compensation x hours per app.
7 £d with question x applications with Variable
responses .
questions
Checking post-submission Hourly compensation x hours checking .
8 . L . N Variable
edits post-submission edits per application
Filing post-submission Hourly compensation x hours filing post- .
9 D Fixed
documents submission docs

78 In this table, the term “variable” means the compliance cost depends on the number of applications.

7 In this table, the term “fixed” means the compliance cost does not depend on the number of applications (even if
there are other factors upon which it may vary).
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No. | Activity Calculation Type

Small business data
10 | reporting/geocoding Uses free geocoding software Fixed
software

Hourly compensation x hours of training

11| Training per year x number of loan officers Fixed

12 | Internal audit No internal audit conducted by FI staff Fixed

13 | External audit One external audit per year Fixed

14 | Exam preparation Hourl'y compensation x hours spent on Fixed
examination preparation

15 | Exam assistance Hourly compensation x hours spent on Fixed

examination assistance

Many of the activities in Table 5 require time spent by loan officers and other FI employees. To
account for time costs, the calculation uses the hourly compensation of a loan officer multiplied
by the amount of time required for the activity. Currently, the mean hourly wage for loan
officers, based on data from the Bureau of Labor Statistics, is $36.26.8° To account for non-
monetary compensation, the Bureau scales this hourly wage by 43 percent to arrive at a total
hourly compensation of $51.80 for use in these calculations.®! The Bureau uses assumptions
from its analysis for its 2015 HMDA rule, updated to reflect differences between mortgage
lending and small business lending, to estimate time spent on data entry.®? As an example of a
time calculation, currently the Bureau estimates that transcribing the required data points would
require approximately 4 minutes per application. The calculation multiplies the number of
minutes by the number of applications and the hourly compensation to arrive at the total cost, on
an annual basis, of transcribing data. As another example, the Bureau currently estimates that
ongoing training for loan officers to comply with an institution’s 1071 policies and procedures
would take about two hours per loan officer per year. The cost calculation multiplies the number
of hours by the number of loan officers and by the hourly compensation.

80 This data reflects the mean hourly wage for “loan officers” in the “Credit Intermediation and Related Activities”
industry according to the 2019 Occupational Employment Statistics compiled by the Bureau of Labor Statistics. See
U.S. Dept. of Labor, Bureau of Labor Statistics, Occupational Employment and Wages (May 2019),
https://www.bls.gov/oes/current/oes132072.htm.

81 The March 2020 Employer Costs for Employee Compensation from the Bureau of Labor Statistics documents that
wages and salaries are, on average, 70 percent of employee compensation for private industry workers. The Bureau
inflates the hourly wage to account for 100 percent of employee compensation. U.S. Dept. of Labor, Bureau of
Labor Statistics, Employer Costs for Employee Compensation (Mar. 2020), https://www.bls.gov/news.release/
archives/ecec_06182020.pdf.

82 Some differences, for example, are reflected in the number of applications, the number of data points per
application, and the number of loan officers for the representative institutions.
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Some activity costs in Table 5 depend on the number of applications. It is important to
differentiate between these variable costs and fixed costs because the type of cost impacts
whether and to what extent covered institutions might be expected to pass on their costs to small
business loan applicants in the form of higher interest rates or fees. Part I[V.G explains why the
Bureau expects FIs to pass most of the variable costs on to consumers in the form of higher
interest rates and fees. All data collection, as well as reporting and resubmission activities such
as geocoding data, standard annual edit and internal checks, researching questions, and resolving
question responses are variable costs. All other activities are fixed cost and do not depend on the
overall number of applications being processed. An example of a fixed cost calculation is exam
preparation, where the hourly compensation is multiplied by the number of total hours required
by loan officers to prepare for 1071-related compliance examinations.

Table 6 shows where and how the Bureau assumes Type B Fls differ from Type A FIs in its
ongoing cost methodology. Type B FIs use more automated procedures, which result in different
cost calculations. For example, for a Type B FI, transferring data to the data entry system and
geocoding applications are done automatically by business application data management
software licensed annually by the FI. The relevant address is submitted for geocoding via batch
processing, rather than being done manually for each application. The additional ongoing
geocoding costs reflect the time spent by loan officers on “problem” applications—that is, a
percentage of overall applications that the geocoding software misses—rather than time spent on
all applications. However, Type B FIs have the additional ongoing cost of a subscription to a
geocoding software or service as well as a data management software that represents an annual
fixed cost of reporting 1071 application data. This is an additional ongoing cost that less
complex institutions who use more manual processes (i.e., Type A FIs) will not incur. The
Bureau expects that Type A FIs will use free batch geocoding software made available by the
Bureau, which will be a change from the existing free web-based geocoding available from the
FFIEC.

Additionally, audit procedures differ between the three representative institution types. The
Bureau expects a Type A FI would not conduct an internal audit but would pay for an annual
external audit to be conducted. A Type B FI would be expected to conduct a simple internal
audit for data checks that requires loan officer time and also pay for an external audit to be
conducted on an annual basis.

Table 6: Differences in ongoing cost calculations for a Type B FI

No Activity Difference for a Type B FI
1 | Transfer to Data Entry System No employee time cost. Automatically
transferred by data management software
purchased/licensed
2 | Complete geocoding data Cost of time per application unable to be

geocoded by software

3 | Small business data reporting/geocoding Uses geocoding software and/or data management
software software that requires annual subscription
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No Activity Difference for a Type B FI

4 | Internal Audit Hourly compensation x hours spent on internal

audit

5 | External Audit Yearly fixed expense on external audit

Table 7 shows the total expected ongoing costs as well as a breakdown by the component 18
activities that comprise the ongoing costs for Type A FlIs and Type B FlIs. Table 7 also provides
the Bureau’s expected ongoing cost for Type C FIs to provide a more fulsome picture of how the
Bureau expects ongoing costs to differ by institution complexity. In the following analysis,
however, the discussion is restricted to Type A and Type B Fls for the reasons discussed above.
The bottom of the table shows the total estimated annual 1071 ongoing compliance cost for each
type of institution, along with the total cost per application the financial institution processes. As
discussed above, the Bureau is limiting the cost discussion in this Outline to institutions of types
A and B, as it expects most small institutions’ small business lending activities to fall somewhere
between those of these two types of institutions. To produce the estimates in Table 7, the Bureau
makes many assumptions about the inputs into the calculations of Tables 5 and 6 above, such as
the amount of time expected for a loan officer to compete a given activity. In the following
analysis, the Bureau provides examples of these assumptions for the largest drivers of ongoing
costs.

Table 7: Estimated ongoing costs per compliance task

No Activity Type A FI Type B FI Type C FI

1 Transcribing data 250-500 500-1,000 10,000-20,000
2 Resolving reportability questions 50-100 100-250 250-500
| e 071 b : :
4 Complete geocoding data 50-100 250-500 250-500
5 Standard annual edit and internal 250-500 5,000-10,000 10,000-20,000

checks

6 Researching questions 50-100 100-250 250-500
7 Resolving question responses 0 0 0
8 Checking post-submission edits <50 <50 100-250
9 Filing post-submission documents <50 <50 <50
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No Activity Type A FI Type B FI Type C FI
10 ;gzclolgf‘;g Management System/ 0|  5000-10,000 10,000-20,000
11 | Training 500-1,000 1,000-5,000 20,000-50,000
12 | Internal audit 0 250-500 | 100,000-150,000
13 | External audit 500-1,000 5,000-10,000 0
14 | Exam prep <50 1,000-5,000 20,000-50,000
15 | Exam assistance 100-250 500-1,000 1,000-5,000
Total $2,000-54,200 | $18,700-$43,600 | $171,850-5316,800
Per application $27-$56 $62-$145 $29-$53
th;figﬁfgt Income Per $37,000-$45,000 | $12,000-$13,000 $1,000-$1,300

The Bureau estimates that the lowest complexity institution (i.e., a Type A FI) would incur
around $2,500 in total annual ongoing costs, or about $34 in total cost per application processed
(assuming an average of 75 applications per year). For FIs of this type, the largest drivers of the
ongoing costs are activities that require employee time to complete. Activities like transcribing
data, transferring data to the data management software, standard edits and internal checks, and
training all require loan officer time. The Bureau expects training, activity number 11, to
annually require approximately $620 for 6 representative loan officers to engage in two hours of
training. Other time-dependent activities the Bureau expects to cost around $300 each. For
example, the Bureau assumes that Type A FIs will spend around 6 hours transferring data to
1071 data management software, activity number 3, based on estimates of the required time to
transfer to HMDA data management software. At the assumed hourly compensation, our
estimate is around $310 for the FIA institutions to transfer data. An assumption of around 7 total
hours to conduct standard annual editing checks, activity number 5, produces a similar sized
estimate. Additionally, the Bureau currently estimates that Type A FIs would spend around
$500-$1,000 annually for external audits of their small business application data, activity number
13.

The Bureau estimates that a middle complexity institution (i.e., a Type B FI), which is somewhat
automated, would incur approximately $29,550 in additional ongoing costs per year, or around
$99 per application (assuming an average of 300 applications per year). The largest components
of this ongoing cost are the expenses of the small business application management software and
geocoding software (in the form of an annual software subscription fee), activity number 10, and
the external audit of the data, activity number 13. Using interviews of FIs conducted to
determine compliance costs with HMDA, the Bureau found mid-range HMDA data management
systems to be approximately $8,000 in annual costs; the Bureau believes that cost would be
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comparable in the 1071 context and thus applies that estimate here as well. This analysis
assumes that the subscription purchase would be separate from HMDA management systems,
but the development of a software to jointly manage HMDA and 1071-related data would likely
result in cost savings for both products. The Bureau also estimates that a Type B FI would spend
around $5,000-$10,000 on external audits of their small business loan application data. The
Type B FI incurs employee time-related fixed costs conducting internal checks ($5,000-
$10,000), training ($1,000-$5,000), and prepping for examinations ($1,000-$5,000) but saves
time and expense on data entry and geocoding by using data management software. As an
example, the Bureau expects Type B FIs to have two full-time employees spend 40 hours each to
prepare for an examination, activity number 14, resulting in a cost of nearly $4,200, and have
employees spend around 12 employee hours assisting with an examination, activity number 15,
costing nearly $620 annually.

To understand the impacts of these cost estimates on the profits of DIs, the Bureau estimates the
average total net income across all products per origination, a measure of profits, for all DIs by
type.®? The results are reported in the last row of table 7. The Bureau estimates that DIs of Type
A have a net income per origination between $110,000 and $135,000. Assuming that for each
origination there are three applications, then a DI of Type A has a net income per application of
approximately $37,000 to $45,000. The Bureau estimates that DIs of Type B have a net income
per origination between $35,000 and $40,000 or a net income per application between $12,000
and $13,000. The Bureau estimates that DIs of Type C have a net income per origination
between $3,000 and $4,000, or a net income per application between $1,000 and $1,300.

Table 8 breaks down the ongoing costs by the percentage of the total ongoing cost that is either
fixed (not dependent on the number of applications processed), or variable (dependent on the
number of applications processed). Lower complexity institutions (i.e., Type A Fls) have a
smaller percentage (44 percent) of their ongoing costs that are fixed and so do not vary with the
number of applications. More complex institutions have higher percentages that are represented
in fixed costs (56 percent for a Type B FI) as these institutions spend relatively more of their
ongoing costs on data management software, audit, and exam preparation, which do not depend
on the number of applications. Type A FIs spend a larger percentage of ongoing costs on data
entry, annual data checks, and edits, which depend on the number of applications processed.

Table 8: Ongoing costs by fixed or variable costs

Type A FI Type B FI
Total ongoing costs Fixed | Variable Fixed Variable
Contribution to total cost $1,100 $1,400 | $16,400 $13,100
Percentage (%) of total cost 44% 56% 56% 44%

8 There are no broadly available data on profit per application for non-DIs. The Bureau uses the FFIEC Bank and
NCUA Credit Union Call Report data from December 31, 2018, accessed on July 23, 2020. The Bureau uses the
same internal estimates of small business loan originations as discussed in part IV.B and total net income across all
products.
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4. Analysis of alternatives

This part IV.F.4 describes how the Bureau expects ongoing costs to differ based on several
significant policy alternatives to the proposals under consideration. This part also describes how
the Bureau expects coverage of small business applications to change under different approaches
to the size standard portion of the small business definition under consideration. Table 9 shows
the Bureau’s estimates of how the ongoing costs would differ with each policy alternative. Each
row compares the alternative to the baseline scenario of the approach the Bureau is considering.
Each policy alternative is explained in more detail below the table. The Bureau hopes to learn
more about how one-time costs would differ with each choice of policy alternative through the
SBREFA process.

Table 9: Ongoing costs under policy alternatives

Type A FI Type B FI
Alternatives Total | Cost per Total Cost per
cost application | cost application
Proposals under §2,520 $34 | $29,550 §99
consideration
Stgtutorlly required data $2.280 $30 | $28,240 $94
points only
Requiring a “firewall” $2,520 $34 | $29,550 $99
Requmng Verlﬁcatlon of $2.680 $36 | $30,750 $103
certain data points

Reporting of only mandatory data points

Requiring only the collection and reporting of the mandatory data points would result in $4 and
$5 less in ongoing costs per application for a Type A FI and a Type B FI, respectively, than
reporting the additional discretionary data points that the Bureau is considering proposing (i.e.,
pricing, time in business, industry code, and number of employees). These small cost savings
result from activities with time cost that depend on the number of data points. Examples of these
activities are transcribing data and performing standard edits and internal checks on the data,
where additional data points require extra staff time. For example, the Bureau expects that only
reporting the mandatory data points would require 5 hours of total employee time instead of the 6
hours required to report full set of data points under consideration for a Type A FI. The Bureau
also would expect that reporting only the mandatory data points would reduce the total time
Type A FIs spend on standard edits and internal checks from 8 total hours to 6 hours. Reporting
only the statutorily required data points may also reduce one-time costs if institutions must pay a
one-time cost to upgrade or integrate their data systems in order to capture the additional
discretionary data fields. This could be the case, for instance, if the loan origination system the
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institution currently uses does not have the fields to capture the number of employees. The
institution may also use separate systems to keep data on pricing for originated loans from the
one they use for underwriting and would have to incur a one-time cost to integrate the systems to
collect all the data fields considered in this proposal.

Interpreting “feasible” and “should have access” to require Fls, in nearly all circumstances,
to implement a “firewall” to prevent access by underwriters and other persons to women-
owned/minority-owned business status and race, sex, ethnicity of principal owners

The Bureau expects that a stricter “firewall” requirement for all FIs to prevent underwriters and
other persons “involved in making any determination concerning an application for credit”
(which generally would include loan officers) from viewing the applicant’s response to the
women-owned and minority-owned status inquiry, and the applicant’s demographic information
would result in a significant one-time cost. The Bureau expects that the effect on ongoing costs
would differ very little from our baseline ongoing cost estimate. The Bureau hopes to use the
SBREFA process to learn about the one-time and ongoing costs that would be incurred under
different alternatives to the “firewall” (see Q60 above).

Requiring verification of certain data points

The Bureau expects that requiring FIs to verify certain data points (such as the gross annual
revenue, number of employees, or the industry code of the business) beyond validation that
currently occurs today would result in larger ongoing costs than those of the proposals under
consideration. Verifying the information that a small business applicant provides on an
application may require an FI’s employees to spend additional time collecting material from an
applicant and examining the response, as well as potential costs of obtaining material directly,
such as via business tax returns. The Bureau assumes that requiring verification (beyond
whatever verification the FI would do on its own) would make activities that require employee
time costs 125% more costly than if verification were not required. Using this methodology, the
Bureau expects that verification would increase ongoing costs by $2 an application and $4 an
application for Type A Fls and Type B FIs, respectively. Institutions may incur one-time costs
associated with requiring verification. One example of a possible one-time cost if verification
were to be required would be the additional expense of drafting and implementing policies to
develop and standardize the verification procedures within the institution and communicate those
to employees. The Bureau seeks to learn about the potential impacts of requiring verification
through the SBREFA process (see Q41, Q53, and Q54 above).

Alternative size standards for the “small business” definition

In part II1.C above, the Bureau discusses three size standards it is considering that could be used
as alternative approaches to the SBA’s full six-digit NAICS code size standards. The Bureau
used data from the U.S. Census’s 2012 Statistics of U.S. Businesses (SUSB) to analyze how each
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of the alternative approaches would change the number of businesses defined as “small” relative
to the SBA definition.4

If all NAICS classifications and size assessments could be done correctly, applying the SBA’s
full six-digit NAICS code-based size standards would result in perfect coverage of small
businesses—all applications by small businesses would be reported (other than those made to
financial institutions that qualify for an exemption) and no applications made by non-small
businesses would be reported. To understand the effects of the approaches considered, the
Bureau estimated how many firms would be mischaracterized as “small” or “large” under these
alternative approaches as compared to the full six-digit NAICS SBA size standards. For each of
the three approaches under consideration, Table 10 shows the number of “small” firms, under the
SBA’s definition, that would not have their application data reported to the Bureau and the
number of “large” firms whose application data would be reported.

Table 10: Mis-coverage of small businesses under the three size standards considered®’

Size standard alternative SBA “small” firms whose SBA “large” firms whose
applications would not be | applications would be
reported to the Bureau reported to the Bureau

$1 million in gross annual revenue 1.2 million 0

(23% of all employer firms)

$5 million in gross annual revenue 270,000 4,000

Maximum of 500 employees for
wholesale or $8 million in gross 63,000 17,000
annual revenue

Most common standard within a

two-digit NAICS code 46,000 10,000

These various thresholds would affect some industries more than others. That is, depending on
which size standard alternative the Bureau adopts under the eventual 1071 rule, applications for
small firms would be reported to the Bureau less from some industries than others. In general,
there will be more firms whose applications would not be reported in larger industries with a
higher revenue-based size standard. Under every alternative, the industries most affected by this
are the retail trade and construction industries. Other industries that would be disproportionately

8 The 2012 SUSB is the most recent Census product to have categories of revenue and employees granular enough
to conduct this analysis. The Bureau constructed the 2012 equivalents of the second and third alternatives due to the
vintage of the SUSB data available and used the SBA’s 2012 size standards for the analysis.

85 There are 5.3 million employer firms in the 2012 SUSB. The 2012 SUSB does not include non-employer firms,
of which there were 22.7 million in 2012, according to the Survey of Business Owners by Census.
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affected (depending on which size standard alternative the Bureau adopts) include wholesale
trade, health care and social assistance, and professional, scientific, and technical services.

5. Additional potential impacts of the eventual 1071 rule
1. Impacts on product offering and underwriting processes

There are characteristics of certain small business lending products that are perhaps unique or
distinct from consumer lending, such as lengthier underwriting processes that involve more
lender-applicant interaction or a more diverse set of product offerings. The Bureau conducted
several interviews with FIs as part of early outreach efforts to guide its approach to estimating
one-time and ongoing costs. In 2017, the Bureau also issued a Request for Information
Regarding the Small Business Lending Market to gather public comments to inform the Bureau’s
rulemaking efforts.®® In both early outreach interviews and public comments, FIs expressed
concerns that the requirements to report data under the eventual 1071 rule may lead FIs to reduce
the variety of their product offerings or to standardize their underwriting processes. Compliance
costs could lead FlIs to move away from products that require significant employee time to
underwrite towards more standardized products that require less time and lower labor costs. The
Bureau hopes to learn from the SBREFA process whether FIs would expect to change either the
set of small business products that they offer or the underwriting practices they use in response to
the implementation of the eventual 1071 rule (see Q83 above).

ii. Impacts due to publicly available data and reputation risks

In accordance with the balancing test discussed in part I11.K.1, the Bureau expects to publicly
release data collected under the eventual 1071 rule, potentially with certain data modified or
deleted. With the publicly disclosed data, users would be able to assess fair lending risks at the
institution and market level, furthering section 1071°s fair lending purpose. Several commenters
to the Bureau’s request for information expressed concerns, however, about costs related to these
analyses. Depending on the extent of publicly disclosed data, the Bureau expects that some Fls
could incur ongoing costs related to responding to reports of disparities in their small business
lending practices. Some FIs could also experience reputational risks associated with high profile
reports of existing disparities where more fulsome analysis of its business practices would
conclude that the disparities do not support a finding of discrimination on a prohibited basis. In
anticipation of needing to respond to outside analysis and potential reputational risks, it is
possible that some FIs may choose to change their product offerings available to small
businesses, underwriting or pricing practices, or overall participation in the small business
lending market. The Bureau hopes to learn more about the potential for impacts in these areas
through the SBREFA process (see Q83 above).

8 Bureau of Consumer Fin. Prot., Request for Information Regarding the Small Business Lending Market, 82 FR
22318 (May 15,2017), https://www.consumerfinance.gov/policy-compliance/notice-opportunities-
comment/archive-closed/request-information-regarding-small-business-lending-market/.
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G. Impact on the cost and availability of credit to small entities

The Bureau’s one-time cost survey includes questions about the expected impact of 1071
compliance costs on business operations. The survey asks questions about whether lenders
expect to raise interest rates or fees, change how they underwrite loans, or change the amount or
areas of small business lending in response to the eventual 1071 rule. The Bureau anticipates
using the results of this survey to refine its estimates of the impact of compliance on the costs
and availability of credit for small entities.

Three types of costs (one-time, fixed ongoing, and variable ongoing) will determine the effect of
the eventual 1071 rule compliance on price and availability of credit to small entities. Ina
competitive marketplace, standard microeconomics suggests that lenders will extend loans up to
the point at which the value of granting an additional loan is equal to the additional cost
associated with the FI providing the loan. One-time costs and fixed ongoing costs affect the
overall profitability of a lender’s loan portfolio but do not affect the profitability of extending an
additional loan. Variable ongoing costs, however, affect the profitability of each additional loan
and will be relevant for the number of loans a lender provides.

One-time and fixed ongoing costs affect the overall profitability of the loan portfolio and will be
considered in the lender’s decision to remain in the small business lending market or the market
for specific small business lending products. The Bureau hopes to learn through the one-time
cost survey the extent to which any lenders consider the potential additional one-time
compliance costs prohibitive such that they would exit the market or reduce the number of small
business loans provided and thus reduce the availability of small business credit to small entities.

The Bureau expects that much of the variable cost component of ongoing costs would be passed
on to small business borrowers in the form of higher interest rates or fees. While existing
academic literature on small business markets is limited, research on consumer credit products
suggests that borrowers are less likely to choose products or credit amounts based on interest
rates, which may be due to the difficulty consumers face in shopping for a lower interest rate.®’
Additionally, some existing research suggests that lenders to small businesses significantly adjust

87 Recent economic literature suggests a small response of mortgage demand to interest rates. See Neil Bhutta &
Daniel Ringo, The Effect of Interest Rates on Home Buying: Evidence from a Discontinuity in Mortgage Insurance
Premiums (Board of Governors of the Federal Reserve System, Finance and Economics Discussion Series 2017-
086), https://doi.org/10.17016/FEDS.2017.086; Anthony A. DeFusco & Andrew Paciorek, The Interest Rate
Elasticity of Mortgage Demand: Evidence from Bunching at the Conforming Loan Limit, (American Economic
Journal: Economic Policy, 2017), https://www.acaweb.org/articles?id=10.1257/pol.20140108; and Andreas Fuster &
Basit Zafar, The Sensitivity of Housing Demand to Financing Conditions: Evidence from a Survey (American
Economic Journal: Economic Policy), forthcoming, https://www.newyorkfed.org/medialibrary/media/research/
staff reports/sr702.pdf. Some recent literature in economics has documented that almost half of all consumers do
not shop before taking out a mortgage and there are similarly low levels of shopping in the auto lending market. See
Alexei Alexandrov & Sergei Koulayev, No Shopping in the U.S. Mortgage Market: Direct and Strategic Effects of
Providing Information (Office of Research, Bureau of Consumer Fin. Prot., Working Paper No. 2017-01),
https://ssrn.com/abstract=2948491; and David Low et al., Auto Dealer Loan Intermediation: Consumer Behavior
and Competitive Effects (Office of Research, Bureau of Consumer Fin. Prot., Working Paper No. 2020-01),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3568571.
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loan amounts in response to the cost per originated loan.®® In light of these two factors, the
Bureau expects that the variable ongoing costs would be nearly passed on in full to small
business borrowers.

Table 6 in the discussion of ongoing costs above gives the variable ongoing cost of compliance
for the three examples of institution complexity. Per application, the variable costs are
approximately $17 and $40 for FIs Types A and B, respectively. Using a similar methodology as
described above, an estimate for Type C FI would be $12. Even if the variable cost were passed
on in full to small business borrowers in the form of higher interest rates or fees associated with a
loan or line of credit (or even applicants in the form of application fees), the Bureau expects that
this would comprise a small portion of the total cost of the average loan to the small business
borrower.

88 See small business lending supply estimates from Natalie Bachas et al., Loan Guarantees and Credit Supply
(Working Paper, 2020), https://cmepr.gmu.edu/wp-content/uploads/2019/08/Bachas-Yannelis-Loan-Guarantees-
and-Credit-Supply-1.pdf.
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Appendix A: Section 1071 of the Dodd-Frank Act

SEC. 1071. SMALL BUSINESS DATA COLLECTION.

(a) IN GENERAL—The Equal Credit Opportunity Act (15 U.8.C.
1691 et seq.) is amended by inserting after section TO4A the fol-
lowing:

“SEC. T4E., SMALL BUSINESS LOAN DATA COLLECTION.

“{a) PURPOSE.—The purpose of this section i= to facilitate
enforcement of fair lending laws and enable communities, govern-
mental entities, and creditors to identify business and community
development needs and opportunities of women-owned, minority-
owned, and small businesses.

“b) InrFORMATION GATHERING.—Subject to the reguirements
of this section, in the case of any application to a financial institu-
tion for credit for women-owned, minority-owned, or amall business,
the financial institution shall—

(1) inguire whether the business is a women-owned,
minority-owned, or small business, without regard to whether
such application is received in person, by mail, by telephone,
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by electronic mail or other form of electronic transmission,
or by any other means, and whether or not such application
ig in response to a solicitation by the financial institution;
and

“12) maintain a record of the responses to such inguiry, Records.
separate from the application and accompanyving information.
“lc) RigaT To REFUSE.—Any applicant for credit may refuse

to provide any information requested pursuant to subsection (b)
in connection with any application for credit.
“(d) No AccEss BY UNDERWRITERS. —

Y1) Lamrrarion.—Where feasible, no loan underwriter or
other officer or employee of a financial institution, or any affil-
iate of a finanecial institution, involved in making any deter-
mination concerning an application for credit shall have access
to any information provided by the applicant pursuant to a
request under subsection (b) in connection with such applica-
tion.

“(2) LiMITED accEss.—If a financial institution determines Determination
that a loan underwriter or other officer or employee of a finan- Notice.
cial institution, or any affiliate of a financial institution,
involved in making any determination concerning an applica-
tion for credit should have access to any information provided
by the applicant pursuant to a request under subsection (b],
the financial institution shall provide notice to the applicant
of the access of the underwriter to such information, along
with notice that the financial institution may not discriminate
on the hasia of such information.

“e) ForM AND MANNER OF INFORMATION, —

“1) IN GENERAL.—Each financial institution shall compile Records.
and maintain, in accordance with regulations of the Bureau,
a record of the information provided by any loan applicant
pursuant to a request under subsection (b),

“2) ITEMizaTION. —Information compiled and maintained
under paragraph (1) shall be itemized in order to clearly and
conspicuously disclose—

“TA) the number of the application and the date on
which the application was received;

“{B) the type and purpose of the loan or other credit
being applied for;

“(C) the amount of the credit or credit limit applied
for, and the amount of the credit transaction or the credit
limit approved for such applicant;

“(D) the type of action taken with respect to such
application, and the date of such action;

“(E) the census tract in which is located the prineipal
place of business of the women-owned, minority-owned,
or small business loan applicant;

“F) the gross annual revenue of the business in the
last fiscal year of the women-owned, minority-owned, or
amall business loan applicant preceding the date of the
application;

‘() the race, sex, and ethnicity of the principal owners
of the business: and

“H) any additional data that the Bureau determines
would aid in fulfilling the purposes of this section.

“3) NO PERSONALLY IDENTIFIABLE INFOEMATION.—In com-
piling and maintaining any record of information under this
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section, a financial institution may not include in such record
the name, specific address (other than the census tract required
under paragraph (1)}E}), telephone number, electronic mail
addressz, or any other perzonally identifiable information con-
cerning any individual who is, or is connected with, the women-
owned, minority-owned, or amall business loan applicant.

“4) DISCRETION TO DELETE OR MODIFY PUBLICLY AVAILABLE
DATA—The Bureau may, al ils discretion, delete or modify
data collected under this section which is or will be available
to the publie, if the Bureau determines that the deletion or
modification of the data would advance a privacy interest.
I AVAILABILITY OF INFORMATION,

(1) Suemission TO BUREAL,—The data required to be com-
piled and maintained under this section by any financial
institution shall be submitted annually to the Bureau,

2] AVAILABILITY OF INFORMATION,—Information compiled
and maintained under this section shall be

“(A) retained for not less than 3 years after the date
of preparation;

“B) made available to any member of the public, upon
request, in the form required under regulations prescribed
by the Bureau;

“(C) annually made available to the public generally
by the Bureau, in such form and in such manner as is
determined by the Bureau, by regulation.

“(3) COMPILATION OF AGGREGATE DATA.—The Bureau may,
at its discretion—

“lA) compile and aggregate data collected under this
section for its own use; and

“(B) make public such compilations of aggregate data,

“(g) BUREAU ACTION.—

“(1}) IN GENERAL.—The Bureau shall prescribe such rules
and issue such guidance as may be necessary to carry out,
enforce, and compile data pursuant to this section.

“(2) EXcEPTIONS.—The Bureau, by rule or order, may adopt
exceptions to any requirement of this section and may, condi-
tionally or unconditionally, exempt any financial institution
or clasg of linancial institutions from the requirements of this
section, as the Bureau deems necessary or appropriate to carry
out the purposes of this section.

“i3) GUIDANCE.—The Bureau shall issue guidance designed
to facilitate compliance with the requirements of this section,
including assisting financial institutions in working with
applicants to determine whether the applicants are women-
owned, minority-owned, or small businesses for purposes of
this section.

“(h) DEFINITIONS.

For purposes of this section, the following

definitions shall apply:

“[1) FINANCIAL INSTITUTION.—The term ‘financial institu-
tion' means any partnership, company, corporation, association
(incorporated or unincorporated), trust, estate, cooperative
organization, or other entity that engages in any financial
activity.

2} SMALL BUSINESS.—The term ‘small business’ has the
same meaning as the term ‘small business concern’ in section
3 of the Small Business Act (15 U.5.C. 632).
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“[3) SMALL BUSINESS LOAN.—The term ‘small business loan’
means a loan made to a small business.

“(4) MmoORITY.—The term ‘minority’ has the same meaning
as in section 1204(ek3) of the Financial Institutions Reform,
Recovery, and Enforcement Aet of 1989,

“68) MINORITY-OWNED BUSINESS.—The term ‘minority-
owned business’ means a business—

“*lA) more than 50 percent of the ownership or control
of which iz held by 1 or more minority individuals; and

“B) more than 50 percent of the net profit or loss
of which acerues to 1 or more minority individuals.

“6) WOMEN-OWNED BUSINESS.—The term ‘women-owned
business’ means a business

“{A) more than 50 percent of the ownership or control
of which iz held by 1 or more women; and

“B) more than 50 percent of the net profit or losa
of which acerues to 1 or more women.”.

(b) TECHNICAL AND CONFORMING AMENDMENTS.—Section 701(h)
of the Equal Credit Opportunity Act (15 U.S.C. 1691(b)) is
amended—

(1)in paragraph (3), by striking “or” at the end;

(2) in paragraph (4), by striking the period at the end
and inserting “; or"; and

(3) by inzerting after paragraph (4), the following:

“(5) to make an inquiry under section 704B, in accordance
with the requirements of that section.”.

(¢) CLERICAL AMENDMENT.—The table of sections for title VII 15 USC 1691
of the Consumer Credit Protection Act is amended by inserting note
after the item relating to section 704A the following new item:

“TO4B. Emall business loan data collection.”.

id) ErFecTivE DaTE.—This section shall become effective on
the designated transfer date.
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Appendix B: Glossary

Administrator means the manager of the Small Business Administration. The Administrator is
appointed by the President. 15 U.S.C. 633(b)(1).

Depository Institution or DI means any bank or savings association defined by the Federal
Deposit Insurance Act, 12 U.S.C. 1813(c)(1), or credit union defined pursuant to the Federal
Credit Union Act, as implemented by 12 CFR 700.2.

Dodd-Frank Act means the Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub.
L. No. 111-203 (July 21, 2010). Section 1071 of the Dodd-Frank Act provides the Bureau with
the authority to promulgate rules related to the proposals under consideration.

Equal Credit Opportunity Act or ECOA, 15 U.S.C. 1691 et seq., prohibits creditors from
discriminating in any aspect of a credit transaction, including business-purpose transactions, on
the basis of race, color, religion, national origin, sex, marital status, age (if the applicant is old
enough to enter into a contract), receipt of income from any public assistance program, or the
exercise in good faith of a right under the Consumer Credit Protection Act. Section 1071 is
codified in section 704B of ECOA, 15 U.S.C. 1691c-2. ECOA is implemented by the Bureau’s
Regulation B.

Financial Institution or FI is defined in Section 1071(h)(1) as “any partnership, company,
corporation, association (incorporated or unincorporated), trust, estate, cooperative organization,
or other entity that engages in any financial activity.” Section 1071’s data collection and
reporting obligations apply to financial institutions that receive applications for credit for
women-owned, minority-owned, and small businesses. The term “financial institution” is
defined for purposes of this Outline in part II[.B above. However, the Bureau is seeking
feedback and information from SERs as to how it should define this term for purposes of an
eventual 1071 rule.

Loan or credit means, for purposes of this Outline, the covered products discussed in part
III.LE—term loans, lines of credit, and business credit cards. However, the Bureau is seeking
feedback and information from SERs as to how it should define this term for purposes of an
eventual 1071 rule.

Regulatory Flexibility Act or RFA, Pub. L. No. 96-354 (Sept. 19, 1980), codified at 5 U.S.C.
601 through 612, refers to the statute that established the principle of regulatory issuance that
agencies shall endeavor, consistent with the objectives of the rule and of applicable statutes, to fit
regulatory and informational requirements to the scale of the businesses, organizations, and
governmental jurisdictions subject to that regulation.

Small Business Regulatory Enforcement Fairness Act of 1996 or SBREFA, Pub. L. No. 104-
121 (Mar. 29, 1996), refers to the statute that establishes the Small Business Review Panel

process for certain Bureau, Environmental Protection Agency, and Occupational Health and
Safety Administration rulemakings. SBREFA amended the RFA.
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Small Business Review Panel or Panel means a panel formed of representatives from the
Bureau, the Chief Counsel for Advocacy of the Small Business Administration, and the Office of
Information and Regulatory Affairs in the Office of Management and Budget. A Panel is
convened in accordance with SBREFA when a rule under development may have a significant
economic impact on a substantial number of small entities. The Panel for the Bureau’s Small
Business Lending Data Collection rulemaking will prepare a report of its recommendations after
discussing with small entity representatives this Outline of Proposals Under Consideration and
Alternatives Considered.

Small Entity means a small business, small organization, or a small governmental jurisdiction as
defined by the Regulatory Flexibility Act. The size standards for determining a business as small
vary by industry and are established by the Small Business Administration.

Small Entity Representative or SER means a representative of a small entity who participates
in the SBREFA process to provide input on costs and benefits of the proposals under
consideration in a rulemaking.
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Appendix C: Closely-related Federal statutes and regulations

The Bureau has identified other Federal statutes and regulations that have potentially overlapping
or conflicting requirements in order to avoid duplication or conflict with implementing section
1071. The Bureau has identified the following Federal statutes and regulations as closely related
to section 1071:

The Community Reinvestment Act or CRA, implemented by Office of Comptroller of the
Currency, Federal Reserve Board, and Federal Deposit Insurance Corporation regulations,
requires some institutions to collect, maintain, and report certain data about small business, farm,
and consumer lending to ensure they are serving their communities. The purpose of the CRA 1is
to encourage institutions to help meet the credit needs of the local communities in which they are
chartered consistent with the safe and sound operation of such institutions. Congress enacted
section 1071 for the purpose of facilitating enforcement of fair lending laws and enabling
communities, governmental entities, and creditors to identify business and community
development needs and opportunities for women-owned, minority-owned, and small businesses.
The Bureau intends to work with CRA regulatory agencies to ensure section 1071 and CRA do
not conflict.

The Equal Credit Opportunity Act or ECOA, implemented by the Bureau’s Regulation B

(12 CFR part 1002), prohibits creditors from discriminating in any aspect of a credit transaction,
including a business-purpose transaction, on the basis of race, color, religion, national origin,
sex, marital status, age (if the applicant is old enough to enter into a contract), receipt of income
from any public assistance program, or the exercise in good faith of a right under the Consumer
Credit Protection Act.®® The Bureau has certain oversight, enforcement, and supervisory
authority over ECOA requirements and has rulemaking authority under the statute.””

Regulation B generally prohibits creditors from inquiring about an applicant’s race, color,
religion, national origin, or sex, with limited exceptions, including when it is required by law.”!
Regulation B requires creditors to request information about the race, ethnicity, sex, marital
status, and age of applicants for certain dwelling-secured loans and to retain that information for
certain periods.”> Regulation B requires this data collection for credit primarily for the purchase
or refinancing of a dwelling occupied or to be occupied by the applicant as a principal residence,
where the extension of credit will be secured by the dwelling, and requires the data to be
maintained by the creditor for 25 months for purposes of monitoring and enforcing compliance
with ECOA/Regulation B and other laws.*

8 15 U.S.C. 1691(a)(1).

% See 15 U.S.C. 1691c.

9112 CFR 1002.5(a), (b), Regulation B (12 CFR part 1002) comment 5(a)-2.
9212 CFR 1002.5(a)(2), 1002.12(b)(1)(i), 1002.13(a).

% 12 CFR 1002.12(b)(1)(i), 1002.13(a)(1).

71



Section 1071 of the Dodd-Frank Act amended ECOA to require financial institutions to compile,
maintain, and submit to the Bureau certain data on credit applications by women-owned,
minority-owned, and small businesses.

The Bureau is seeking information on how any of the proposals under consideration for
implementing section 1071 might impact other aspects of ECOA/Regulation B compliance. (See
QI above.)

The Federal Credit Union Act, implemented by the National Credit Union Administration
(NCUA) (12 CFR part 1756), requires Federal credit unions to make financial reports as
specified by the agency. The NCUA requires quarterly reports of the total number of
outstanding loans, total outstanding balance, total number granted or purchased year-to-date,
total amount granted or purchased year-to-date for commercial loans to members, not including
loans with original amounts less than $50,000. The NCUA also requires quarterly reports of the
total number and total outstanding balance (including the guaranteed portion) of loans originated
under a Small Business Administration (SBA) loan program.

The Federal Deposit Insurance Act, implemented by the FDIC (12 CFR part 304), requires
insured depository institutions to file Consolidated Reports of Condition and Income (Call
Reports) in accordance with applicable instructions. These instructions require quarterly reports
of loans to small businesses, defined as loans for commercial and industrial purposes to sole
proprietorships, partnerships, corporations, and other business enterprises and loans secured by
nonfarm nonresidential properties with original amounts of $1 million or less. In accordance
with amendments by the Federal Deposit Insurance Corporation Improvement Act of 1991, the
instructions require quarterly reports of loans to small farms, defined as loans to finance
agricultural production, other loans to farmers, and loans secured by farmland (including farm
residential and other improvements) with original amounts of $500,000 or less.

The Home Mortgage Disclosure Act or HMDA, implemented by the Bureau’s Regulation C
(12 CFR part 1003), requires lenders who meet certain coverage tests to report detailed
information to their Federal supervisory agencies about mortgage applications and loans at the
transaction level. This reported data is a valuable source for regulators, researchers, economists,
industry, and advocates assessing housing needs, public investment, and possible discrimination
as well as studying and analyzing trends in the mortgage market for a variety of purposes,
including general market and economic monitoring. There may be some overlap between what
is required to be reported under HMDA and what is covered by section 1071 for certain
mortgage applications and loans for women-owned, minority-owned, and small businesses.

The Small Business Act or SB Act, administered through the SBA, defines a small business
concern as a business that is “independently owned and operated and which is not dominant in its
field of operation” and empowers the Administrator to prescribe detailed size standards by which
a business concern may be categorized as a small business. The SBA has adopted more than one
thousand industry-specific size standards, classified by six-digit NAICS codes, to determine
whether a business concern is “small.” In addition, the SB Act authorizes loans for qualified
small business concerns for purposes of plant acquisition, construction, conversion, or
expansion, including the acquisition of land, material, supplies, equipment, and working capital.
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The SBA sets the guidelines that govern the “7(a) loan program,” determining which businesses
financial institutions may lend to through the program and the type of loans they can provide.

73



Appendix D: Summary of data fields and other key information for each data point under consideration

Data point

Statutory provision

Description

Data elements to be reported

Notes

Women-owned
business status

1071(b)(1): whether
the business is a
women-owned ...
business

FI reports applicant’s response as to
whether it is a women-owned business.

Applicant’s self-reporting of women-owned
business status (report one):

o Yes
o No

o Applicant responded “I do not wish to
provide this information” or did not respond

Self-reporting by applicant only;
no verification or visual
observation/surname analysis.

Minority-owned
business status

1071(b)(1): whether
the businessisa ...
minority-owned ...
business

FI reports applicant’s response as to
whether it is a minority-owned business.

Applicant’s self-reporting of minority-owned
business status (report one):

o Yes
o No

o Applicant responded “I do not wish to
provide this information” or did not respond

Self-reporting by applicant only;
no verification or visual
observation/surname analysis.

Small business
status

1071(b)(1): whether
the businessis a ...
small business

FI reports applicant’s response to certain
threshold questions/data point(s), which
will be used to determine small business
status and whether other data points
should be collected.

Is the applicant in a manufacturing or wholesale
industry?

o Yes
o No

If yes, does it have fewer than 500 employees?
o Yes
o No

If the applicant is not in a manufacturing or
wholesale industry, does it have less than $8
million in gross annual revenue?

o Yes

o No

The specifics of this data point
will depend on the definition of
“small business.” This is an
example based on the second
alternative option under
consideration.

Application/loan
number

1071(e)(2)(A): the
number of the
application ...

FI reports an alphanumeric application or
loan number of no more than 45

characters that is unique, within the FI, to

Unique alphanumeric application or loan
number of no more than 45 characters.
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Data point

Statutory provision

Description

Data elements to be reported

Notes

the referenced extension (or requested
extension) of small business credit and
that remains uniform through the
application and origination stages of the
process.

Application date

1071(e)(2)(A): ... and
the date on which it
was received.

FI reports application date using either (i)
the date shown on a paper or electronic

application form; or (ii) the day on which
a credit request becomes an “application.”

Date—reported as day, month, and year.

Grace period of several days on
either side of the date reported.

Loan/credit type

1071(e)(2)(B): the
type ... of the loan or
other credit being
applied for

FI reports loan/credit type in three parts.
FI reports (1) loan/credit product and (2)
guarantee; both are chosen from specified
lists. FI reports (3) loan term in number
of months.

(1) Loan/Credit Product:

o Term loan—unsecured

o Term loan—secured

o Line of credit—unsecured
o Line of credit—secured

o Business credit card

o Other

o Unknown (for applications)

(2) Guarantee:

o Personal guarantee—owner(s)

o Personal guarantee—non-owner(s)
o SBA guarantee—7(a) program

o SBA guarantee—504 program

o SBA guarantee—other

o USDA guarantee

o Other Federal guarantee

o State or local government guarantee
o Other guarantee

o No guarantee

o Unknown
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Data point

Statutory provision

Description

Data elements to be reported

Notes

(3) Loan Term: (report one, as applicable):
o # of months

o NA (for products that do not have a loan
term (such as credit cards) and for

applications that did not specify a loan term).

Loan purpose

1071(e)(2)(B): the ...
purpose of the loan or
other credit being
applied for

FI reports loan purpose from a specified
list.

Loan purpose (choose up to three):
o Commercial real estate—owner occupied

o Commercial real estate—non-owner
occupied (includes investors)

o Motor vehicle (including light and heavy
trucks)

o Equipment

o Working capital (includes inventory or floor
planning)

o Business start-up

o Business expansion

o Business acquisition

o Refinance existing debt

o Line increase

o Other

o Unknown or unreported by the applicant

Credit
amount/limit
applied for

1071(e)(2)(C): the
amount of the credit
or credit limit applied
for

FI reports the initial amount of credit or
credit limit requested by the applicant at
the application stage, or later in the
process but prior to the FI’s evaluation of
the credit request

Credit amount/credit limit applied for (report
one, as applicable):

o $ amount for initial amount of credit/credit
limit requested by applicant

o $ amount of a “firm offer,” if application is
in response to a firm offer that specifies an
amount

o $ amount underwritten (if applicant does not
request a particular amount but FI
underwrites for a specific amount)

Does not require reporting of
amounts discussed before an
application is made, but would
capture the initial amount
requested at the application stage
or later—would reflect the
amount evaluated by the lender in
making a credit decision.
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Data point Statutory provision | Description Data elements to be reported Notes
o NA (if the product applied for does not
involve a specific amount)
Credit 1071(e)(2)(C): ... the | FI reports the credit amount or credit limit | For approved or originated loans only (report
amount/limit amount of the credit approved, using (1) the amount of the one, as applicable):
approved transaction or the originated loan for a closed-end o $ amount of originated loan (if a closed-end

credit limit approved

origination; (2) the amount approved for
a closed-end loan application that is
approved but not accepted; and (3) the
amount of the credit limit approved for
open-end products.

origination)
o $ amount approved (if a closed-end
application is approved but not accepted)

o $ amount of credit limit approved (for open-
end loans/applications)

For applications that are denied, closed for
incompleteness, or withdrawn by the applicant,
report NA.

Action taken

1071(e)(2)(D): the
type of action taken

FI reports one of five actions taken on the
application.

Action taken (choose one):
o Loan originated;
o Application approved but not accepted;
o Application denied;
o Incomplete application (closed or denied);
o Application withdrawn by applicant.

Actions listed are similar to Reg
B and C actions taken, with
simplifying modifications

Action taken
date

1071(e)(2)(D): ... the
date of such action

FI reports the date the action was taken

Date—reported as day, month, and year.

Census tract
(principal place
of business)

1071(e)(2)(E): the
census tract in which
is located the
principal place of
business ...

FI reports a geocoded census tract based
on an address collected in the application,
or during review or origination of the
loan.

Geocoded census tract.

Nature of the address used to geocode census
tract (report one, as applicable):
o Address where the loan proceeds will
principally be applied.
o Location of borrower’s main office or
headquarters.

o Another business address associated with the
application.

FI reports census tract based on,
first, the address where the loan
proceeds will principally be
applied, or, second, the location
of borrower’s main office or
headquarters, or third, another
business address associated with
the application. FI then specifies
which type of address it has used.
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Data point

Statutory provision

Description

Data elements to be reported

Notes

Gross annual
revenue (GAR)

1071(e)(2)(F): the
gross annual revenue
... in the last fiscal
year ...

FI reports the GAR of the applicant
during the last fiscal year

GAR (report one, as applicable):
o If verified, $ amount of verified GAR.

o If not verified, $ amount of GAR as reported
by applicant or otherwise obtained.

Race of
principal owners

1071(e)(2)(G): the
race ... of the
principal owners of
the business

FI reports applicant’s response regarding
the race of principal owner(s)

Principal Owner 1 (choose one or more):
o American Indian or Alaska Native
o Asian
o Black or African American
o Native Hawaiian or Other Pacific Islander
o White

o Applicant responded “I do not wish to
provide this information” or did not respond

Principal owners 2, 3, and 4:
o [Same as above]

Self-reporting by applicant only;
no verification or visual
observation/surname analysis.

More than one race can be
reported for each principal owner.

Aligns with the aggregate HMDA
categories.

Sex of principal
owners

1071(e)(2)(G): the ...
sex ... of the principal
owners of the
business

FI reports applicant’s response regarding
the sex of principal owner(s)

Principal Owner 1 (choose one):
o Male
o Female
o Applicant chose male and female

o Applicant responded “I do not wish to
provide this information” or did not respond

Principal owners 2, 3, and 4:
o [Same as above]

Self-reporting by applicant only;
no verification or visual
observation/surname analysis.

Ethnicity of
principal owners

1071(e)(2)(G): the ...
ethnicity of the
principal owners of
the business

FI reports applicant’s response regarding
the ethnicity of principal owner(s)

Principal Owner 1 (choose one):
o Hispanic or Latino
o Not Hispanic or Latino

o Applicant responded “I do not wish to
provide this information” or did not respond

Self-reporting by applicant only;
no verification or visual
observation/surname analysis.

Aligns with the aggregate HMDA
categories.
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Data point Statutory provision | Description Data elements to be reported Notes
Principal owners 2, 3, and 4:
o [Same as above]

NAICS code 1071(e)(2)(H): any FI reports the NAICS code for the small NAICS code

additional data that business based on information provided

the Bureau by applicant

determines would aid

in fulfilling the

purposes of [1071].
Number of 1071(e)(2)(H): any FI reports the number of employees of the | Number of employees (report one, as
employees additional data that small business applicant applicable):

the Bureau
determines would aid
in fulfilling the
purposes of [1071].

o If verified, verified number of employees.
o If not verified, number of employees

reported by applicant or otherwise obtained.

Time in business
(TIB)

1071(e)(2)(H): any
additional data that
the Bureau
determines would aid
in fulfilling the
purposes of [1071].

FI reports the time in business of the
applicant, expressed in years, or months if
less than one year

TIB in years, or months if less than 1 year
(report one, as applicable):

o If verified, verified TIB.

o If not verified, TIB reported by applicant or
otherwise obtained.

Pricing

1071(e)(2)(H): any
additional data that
the Bureau
determines would aid
in fulfilling the
purposes of [1071].

FI reports the pricing of originated credit
and credit that is approved but not
accepted.

Pricing information. Reporting metric could be
APR, total cost of credit, interest rate and total
fees, or some other metric.
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