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INTRODUCTION 
 

On May 9, 2017, the Consumer Financial Protection Bureau (“CFPB”) served a Civil 
Investigative Demand (“CID”) on Synchrony Financial (“Synchrony”).  Pursuant to 12 U.S.C. § 
5562(f)(1) and 12 C.F.R. § 1080.6(c), Synchrony files this Combined Petition to Set Aside and 
Petition to Modify the CID because the CID is the sort of regulatory overreach that recently has 
been rejected by the D.C. Circuit.   

 
Synchrony is one of the leading private label credit card issuers in the United States.  On 

some of these cards, Synchrony’s partners, many of whom are small-to-mid-size merchants and 
healthcare providers, offer their consumers deferred-interest promotions—that is, promotional 
credit offers that allow consumers to charge an item and avoid paying interest for a number of 
months as long as they pay off the charge before the end of the promotional period.  Deferred-
interest promotions have been offered for decades because they are popular with consumers—
who save money by avoiding interest—and merchants—who use the promotions to drive sales 
and compete against big box retailers.  Deferred-interest promotions are also unquestionably and 
completely legal.  Both the federal Truth in Lending Act and the CFPB’s implementing 
regulations—i.e., Regulation Z, 12 C.F.R. § 1026—specifically contemplate deferred-interest 
promotions.  Indeed, the CFPB’s own September 3, 2014 Bulletin, entitled “Marketing of Credit 
Card Promotional APR Offers,” contemplates that such promotions are legal—it states that the 
CFPB’s “expectations” are that providers “comply with the requirements in Regulation Z” and 
accurately describe the promotions in their marketing materials.1  Further, as recently as April 
28, 2017, the CFPB posted information on its website helping consumers “understand how 
deferred interest works”2—and giving no indication that such promotions might be illegal. 
 
 To ensure that deferred-interest promotions are not misleading to consumers, the CFPB 
has regulated such promotions in numerous respects.  In addition, the CFPB and Synchrony 
entered into an agreement in 2013 related to Synchrony’s CareCredit platform, which imposed 
additional requirements about how to offer deferred interest promotions in a health care setting.  
Synchrony complies with the CFPB’s regulations on deferred-interest promotions and the 
additional requirements in the CareCredit agreement.  The CFPB has confirmed Synchrony’s 
compliance in its examinations of Synchrony in 2014, 2015, and 2016.  These examinations 
focused both on Synchrony’s compliance with the specific deferred-interest requirements in 
Regulation Z and the CareCredit agreement, and the general prohibitions on unfair, deceptive, 
and abusive acts or practices in Dodd-Frank.  12 U.S.C. §§ 5531, 5536. 
 

Separately from these examinations, Synchrony has provided large volumes of 
information to the CFPB related to deferred-interest promotions, including templates of the 
periodic billing statements, advertisements and consumer disclosures sought in the CID and 
approximately five terabytes of transactional data covering 125 million deferred interest 

                                                 
1 CONSUMER FIN. PROT. BUREAU, CFPB BULL. NO. 2014-02, MARKETING OF CREDIT CARD PROMOTIONAL APR 
OFFERS (2014), http://files.consumerfinance.gov/f/201409_cfpb_bulletin_marketing-credit-card-promotional-apr-
offers.pdf.  
2 See I got a credit card promising no interest for a purchase if I pay in full within 12 months.  How does this work?, 
CFPB, (Apr. 28, 2017), https://www.consumerfinance.gov/askcfpb/40/I-got-a-credit-card-promising-no-interest-for-
a-purchase-if-I-pay-in-full-within-12-months-How-does-this-work.html. 
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promotions over a six-year period.  The CFPB has studied this information, and it has not 
identified any wrongdoing.  Nor has it taken any other action to further regulate how deferred 
interest promotions operate, either at Synchrony or at any of the other creditors who service such 
promotions.     
 
 If the CFPB believes that the rules governing deferred interest promotions are ineffective, 
it is entitled to adjust those rules.  But the way to change the rules is to prospectively enact new, 
industry-wide rules in a manner consistent with the Administrative Procedure Act and due 
process.   
 

Synchrony has consistently indicated to the CFPB that Synchrony is willing to engage in 
a dialogue regarding potential adjustments to the existing rules.  Instead of engaging in that 
dialogue, however, the CFPB issued the CID.  With its 36 interrogatories, requests for written 
reports, and interrogatories, and 98 subparts, the CID seeks vast amounts of data and documents 
on every aspect of deferred-interest promotions.  To be clear, the CID does not suggest that 
Synchrony has violated any particular regulation currently governing deferred-interest 
promotions. The Notification of Purpose does not reference any particular regulation, nor are the 
CFPB’s requests tailored to investigating the violation of any particular regulation or any 
particular conduct.  Rather, it appears the CFPB has embarked on a search for evidence of a legal 
violation on a theory that the CFPB either has not figured out, or refuses to disclose. 
 
 The CID must be set aside for numerous reasons.  First and most obviously, the CID’s 
Notification of Purpose does not comply with the Consumer Financial Protection Act’s mandate 
that “[e]ach [CID] shall state the nature of the conduct constituting the alleged violation which is 
under investigation and the provision of law applicable to such violation.”  12 U.S.C. § 
5562(c)(2).  Rather than specifically state the “nature of the conduct constituting the alleged 
violation,” the CID vaguely makes reference to “marketing and servicing of deferred-interest 
credit cards.”  And rather than specifically state “the provision of law applicable to such 
violation,” the CID gestures at every federal consumer protection law.  Less than three weeks 
before it issued the CID, the D.C. Circuit held that a virtually identically-worded CID did not 
comply with 12 U.S.C. § 5562(c)(2).  See CFPB v. Accrediting Council for Independent 
Colleges and Schools (“ACICS”), 854 F.3d 683, 685 (D.C. Cir. 2017).  On that ground alone, the 
CID must be set aside. 
 
 The flaws in the CID, however, run deeper than the defective Notification of Purpose.  In 
ACICS, the D.C. Circuit stated that a CID must not only specifically identify the factual and legal 
predicate for the CFPB’s investigation, but also must seek documents that are “‘reasonably 
relevant’” to that investigation.  854 F.3d at 688 (citing F.T.C. v. Ken Roberts Co., 276 F.3d 583, 
586 (D.C. Cir.)).  The CID may not “‘cast about for potential wrongdoing.’”  Id. at 689 (citing In 
re Sealed Case (Admin. Subpoena), 42 F.3d 1412, 1418 (D.C. Cir. 1994)).  The CID does not 
specify whether the CFPB is investigating the violation of a particular, existing regulation, or 
investigating the violation of previously-unknown rules based on a novel interpretation of the 
general prohibitions on unfair, deceptive, and abusive acts or practices.  Either way, however, the 
CID fails the relevance requirement. 
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 If the CFPB is investigating a particular violation of law, the CID’s sweeping and 
untailored requests are plainly not “reasonably relevant.”  To the extent the CFPB’s purpose for 
requesting vast volumes of information is its speculative hope that some violation of a regulation 
will turn up somewhere, the CFPB is abusing the CID process. 
 
 If, on the other hand, the CFPB intends to use this information to support a new theory 
that deferred-interest promotions are illegal in some heretofore unannounced way—in an effort 
to prohibit a product that its regulations plainly permit—then the CID fails the relevance 
requirement for a different reason.  The CFPB must show that the information it seeks is 
“reasonably relevant” to an investigation that has some chance of withstanding judicial scrutiny; 
it cannot extract documents to support an enforcement action that is not “within the authority of 
the agency.”  United States v. Morton Salt Co., 338 U.S. 632, 652 (1950).  And an enforcement 
proceeding against a provider who complies with all existing regulations is not “within the 
authority of” the CFPB.  That is the same scenario that the D.C. Circuit blasted in PHH Corp. v. 
CFPB, deriding the CFPB for failing “Rule of Law 101.”  839 F.3d 1, 48 (D.C. Cir. 2016), 
vacated pending rehearing en banc. 
  

At a minimum, the CFPB’s requests for documents dating prior to the limitations period, 
and documents related to CareCredit, are not relevant to any good-faith investigative purpose.  In 
addition, the CID’s demand for written reports containing vast amounts of data about every 
consumer transaction involving a deferred interest promotion for years—none of which would 
identify any violation of law—is not reasonably relevant to any claim the CFPB might develop.   
 
 Finally, several requests in the CID are overbroad and excessively burdensome—and the 
fact that Synchrony is even making this argument at this stage is an illustration of how the 
CFPB’s CID process has broken down.  After Synchrony received the CID, it immediately began 
investigating the burden of complying with the CID’s dozens of parts and sub-parts.  Synchrony 
requested an extension until July 7, 2017 to file this petition, so that Synchrony could file a 
modification letter and negotiate in good faith over reasonable modifications to the CID, as well 
as engage in discussions about the CFPB’s interest in deferred interest promotions.  Synchrony 
also proposed that it would begin producing documents and thus ensure that the extension would 
not be used as a stalling tactic.  Such an approach would have allowed those negotiations to run 
their course before forcing Synchrony to resort to the adversarial petition process.   
 

The CFPB, however, granted Synchrony only a one-week extension to file its petition, 
thus ensuring that the petition would be due before Enforcement even had a chance to consider 
Synchrony’s objections in the modification letter and propose alternatives.  As it stands, the CID 
is remarkably burdensome and overbroad.  Compliance with the CID, as drafted, would require 
multiple man-years of labor consisting of tedious manual review of documents and complex 
computer programming.  Synchrony continues to engage in the meet-and-confer process and is 
submitting a modification letter.  Notwithstanding these efforts to work with the CFPB, 
Synchrony believes that the CID is invalid on its face and so vastly overbroad that it should be 
set aside.3 

                                                 
3 In previous decisions denying petitions to set aside, the CFPB has taken the position that constitutional challenges 
to the CFPB’s structure may not be raised in petitions to set aside.  See, e.g., In re Seila Law, LLC, 2017-MISC-
SEILA LAW, LLC-0001 (Apr. 10, 2017), at 2 (“Seila Law’s constitutional challenge is not properly raised in this 
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ARGUMENT 

 
I. The CID’s Notification of Purpose Does Not Comply With 12 U.S.C. § 5562(c)(2) 

and 12 C.F.R. § 1080.5. 
 

The Consumer Financial Protection Act mandates that “[e]ach [CID] shall state the nature 
of the conduct constituting the alleged violation which is under investigation and the provision of 
law applicable to such violation.” 12 U.S.C. § 5562(c)(2).  Similarly, the CFPB’s regulations 
state: “Any person compelled to furnish documentary material, tangible things, written reports or 
answers to questions, oral testimony, or any combination of such material, answers, or testimony 
to the Bureau shall be advised of the nature of the conduct constituting the alleged violation that 
is under investigation and the provisions of law applicable to such violation.”  12 C.F.R. § 
1080.5. 

 
The CID’s Notification of Purpose does not comply with those requirements.  It does not 

adequately state “the nature of the conduct constituting the alleged violation which is under 
investigation.”  Nor does it adequately state “the provision of law applicable to such violation.” 

 
The D.C. Circuit’s recent decision in CFPB v. Accrediting Council for Independent 

Colleges and Schools (“ACICS”), 854 F.3d 683 (D.C. Cir. 2017), establishes that the CID’s 
Notification of Purpose is deficient.  In ACICS, the D.C. Circuit held that a Notification of 
Purpose in a CID did not satisfy the requirements of 12 U.S.C. § 5562(c)(2). 854 F.3d at 
685.  The Notification of Purpose at issue in ACICS, and the Notification of Purpose at issue 
here, are closely similar: 
 
Notification of Purpose held deficient in 
ACICS 

Notification of Purpose in Synchrony CID 

The purpose of this investigation is to 
determine whether any entity or person has 
engaged or is engaging in unlawful acts and 
practices in connection with accrediting for-
profit colleges, in violation of sections 1031 
and 1036 of the Consumer Financial 
Protection Act of 2010, 12 U.S.C. §§ 5531, 
5536, or any other Federal consumer financial 
protection law. The purpose of this 
investigation is also to determine whether 
Bureau action to obtain legal or equitable 
relief would be in the public interest. 

The purpose of this investigation is to 
determine whether banks or other persons 
have engaged or are engaging in unlawful 
acts and practices in connection with the 
marketing and servicing of deferred-interest 
credit cards in violation of §§ 1031 and 1036 
of the Consumer Financial Protection Act of 
2010, 12 U.S.C. §§ 5531, 5536; The Truth in 
Lending Act, 15 U.S.C.  §1601 et seq., and its 
implementing Regulation Z; any prior orders 
issued by the Bureau; or any other Federal 
consumer financial law.  The purpose of this 
investigation is also to determine whether 
Bureau action to obtain legal or equitable 
relief would be in the public interest. 

                                                 
administrative proceeding.”).  Therefore, in compliance with the CFPB’s previously-stated position, Synchrony will 
not advance a constitutional challenge to the CFPB’s structure in this petition.  Synchrony expressly preserves such 
a constitutional challenge, however, in any future judicial proceeding. 
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Id. at 686.  The D.C. Circuit’s reasoning for holding the ACICS CID invalid establishes that the 
Synchrony CID is invalid as well.    
 

First, as in ACICS, the Notification of Purpose does not adequately describe “the nature 
of the conduct constituting the alleged violation which is under investigation.”  12 U.S.C. § 
5562(c)(2).  In ACICS, the D.C. Circuit held that the description of the unlawful acts and 
practices in the CID at issue there—“unlawful acts and practices in connection with accrediting 
for-profit colleges”—did not adequately “inform ACICS of the investigation’s purpose.”  854 
F.3d at 690.  It noted that the CID “never explains what the broad and non-specific term 
‘unlawful acts and practices’ means in this investigation.”  Id.   

 
The same is true here.  The CID states that the CFPB is investigating “unlawful acts and 

practices in connection with the marketing and servicing of deferred-interest credit cards.”4  But 
it does not identify what unlawful acts and practices “in connection with the marketing and 
servicing of deferred-interest credit cards” the CFPB is investigating.  As ACICS makes clear, 
merely stating that the CFPB is investigating unspecified illegal activity in a company’s general 
line of business—here, “marketing and servicing of deferred-interest credit cards”—does not 
satisfy § 5562(c)(2).   Rather, the CID must specifically identify the illegal practices that it is 
investigating.  Because the CID does not do so, it violates 12 U.S.C. § 5562(c)(2).   
 

Second, as in ACICS, the Notification of Purpose does not adequately describe “the 
provision of law applicable to such violation.”  In ACICS, the Notification of Purpose identified 
12 U.S.C. §§ 5531 and 5536, which “set forth the CFPA’s general prohibition of unfair, 
deceptive, or abusive acts and practices in connection with transactions involving consumer 
financial products and services.”  854 F.3d at 691.  The D.C. Circuit held that reciting these 
statutes “tell ACICS nothing about the statutory basis for the Bureau’s investigation.”  Id.  It 
similarly observed that “[t]he inclusion of the uninformative catch-all phrase ‘any other Federal 
consumer financial protection law’ does nothing to cure the CID’s defects.”  Id. at 691-92.  
Indeed, such a catch-all makes it impossible for a party such as Synchrony to understand the 
purpose behind the CID. 

 
Here, too, the CID identifies 12 U.S.C. §§ 5531 and 5536, as well as “any other Federal 

consumer financial law.”  As stated in ACICS, those disclosures are inadequate.  The CID also 
identifies “The Truth in Lending Act, 15 U.S.C.  §1601 et seq., and its implementing Regulation 
Z,” but this does not cure the CID’s defects.  The Truth in Lending Act and Regulation Z are 
lengthy provisions that contain numerous distinct prohibitions.  As in ACICS, “framing the 
applicable law in such a broad manner does not satisfy Congress’s clear directive.”  Id. at 692.  
The CID’s reference to “any prior orders issued by the Bureau” is equally unilluminating.  Under 
§ 5562(c)(2), as interpreted in ACICS, the CFPB must specifically identify the provisions of law 
applicable to the alleged violations under investigation.  It did not do so here.  Synchrony does 
not know why it is being investigated or why the CFPB requires vast amounts of data that 
touches on huge numbers of consumer transactions over the last four years. 

 
                                                 
4 Moreover, Synchrony does not market “deferred-interest credit cards” as stated in the Notification of Purpose.  
Rather, Synchrony markets credit cards with deferred-interest promotions. 
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II. The CID Seeks Information and Documents that Are Irrelevant. 

 
The CID should be set aside in its entirety because it does not seek any information that 

is “reasonably relevant” to an enforcement action.5  The CFPB is “cast[ing] about for potential 
wrongdoing,” ACICS, 854 F.3d at 689, without any basis for believing that Synchrony violated 
any statute or regulation governing deferred-interest promotions.  To the extent the CFPB’s 
purpose is to apply new legal standards governing deferred-interest promotions retroactively, 
such an enforcement action would be illegal and cannot serve as the basis for a CID.  Further, 
even if some components of the CID should survive, the CFPB should, at a minimum be 
narrowed; multiple categories of documents are irrelevant to any conceivable enforcement action 
the CFPB could bring. 

 
A. As the broad Notification of Purpose, and the equally broad requests, make 

clear, the CID impermissibly “cast[s] about for potential wrongdoing.” 
 
The CID does not identify any particular “conduct constituting the alleged violation 

which is under investigation.”  12 U.S.C. § 5562(c)(2).  As such, none of the documents sought 
by the CFPB are “reasonably relevant.”  

 
 First, the CFPB has no basis for concluding that any documents or information it seeks 
will be relevant to the investigation of a violation of any of the many regulations governing 
deferred-interest promotions, or of the provisions of the CareCredit agreement.  As part of 
Regulation Z, the CFPB has promulgated a multitude of regulations related to deferred-interest 
promotions, including regulations governing advertising, 12 C.F.R. § 1026.16(h); periodic 
statements, 12 C.F.R. § 1026.7(b)(14); and allocation of payments, 12 C.F.R. § 1026.53(b)(1).  
Further, the CFPB and Synchrony entered into an agreement in 2013 related to Synchrony’s 
CareCredit platform.  As previously noted, the CFPB has confirmed Synchrony’s compliance in 
its examinations of Synchrony in 2014, 2015, and 2016.  These examinations focused both on 
Synchrony’s compliance with the specific deferred-interest requirements in Regulation Z and the 
CareCredit agreement, and the general prohibitions on unfair, deceptive, and abusive acts or 
practices in Dodd-Frank.  12 U.S.C. §§ 5531, 5536.  Thus, the CFPB has no basis for 
investigating violations of such regulations—and in any event, the sweeping requests stretch far 
beyond the investigation of any particular existing regulation. 
 
 Second, to the extent the CFPB intends to pursue an enforcement action notwithstanding 
Synchrony’s compliance with the federal regulations governing deferred interest promotions, 
such an enforcement action would be ultra vires.  The CFPB cannot, through an enforcement 
action, seek to alter these regulations (or how they are interpreted).  Nor can the CFPB take the 
position that notwithstanding compliance with the regulations, deferred-interest promotions are 

                                                 
5 Synchrony’s ability to make relevance arguments is constrained by the CID’s violation of 12 U.S.C. § 5562(c)(2) 
and 12 C.F.R. § 1080.5: as the D.C. Circuit pointed out in ACICS, “where, as in this case, the Notification of 
Purpose gives no description whatsoever of the conduct the CFPB is interested in investigating, [the court] … 
probably cannot accurately determine whether the inquiry is within the authority of the agency and whether the 
information sought is reasonably relevant.”  854 F.3d at 691.  Nonetheless, even under the legally defective 
Notification of Purpose in the CID, the CID’s flaws are manifest. 
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inherently unfair, deceptive or abusive in violation of Dodd-Frank.  Subjecting Synchrony to 
unexpected liability in this manner would be blatantly unfair and violate bedrock principles of 
administrative law, as well as Synchrony’s due process rights. See Christopher v. SmithKline 
Beecham Corp., 132 S. Ct. 2156, 2168 (2012) (“It is one thing to expect regulated parties to 
conform their conduct to an agency’s interpretations once the agency announces them; it is quite 
another to require regulated parties to divine the agency’s interpretations in advance or else be 
held liable when the agency announces its interpretations for the first time in an enforcement 
proceeding and demands deference.”);  PHH Corp. v. CFPB, 839 F.3d 1, 48 (D.C. Cir. 2016), 
vacated pending rehearing en banc (retroactive application of changed interpretation to past 
conduct in enforcement action violates “Rule of Law 101”).  If the CFPB desires to bring about 
change in the market for deferred interest promotions, it must do so by regulation. 
 
 The CFPB cannot defeat Synchrony’s relevance argument merely by expressing its oft-
stated view that “fact-based arguments about whether an entity is subject to the Bureau’s 
enforcement authority are not valid defenses to the enforcement of a CID.”  See, e.g., In re Seila 
Law, LLC, 2017-MISC-SEILA LAW, LLC-0001 (Apr. 10, 2017), at 2.  Even if that were true, it 
would not give the CFPB carte blanche to cast about for documents in the hope that it will 
uncover a violation.  Rather, the CFPB must have some articulable basis for concluding that the 
sought-after information and documents are relevant to an enforcement action it could actually 
pursue.  See In re Sealed Case (Admin. Subpoena), 42 F.3d 1412, 1419 (D.C. Cir. 1994) (agency 
may not serve an administrative subpoena in order to conduct “an expedition … into ‘other 
wrongdoing, as yet unknown’”).  No such basis exists here.   

 
B. The CFPB seeks three categories of irrelevant documents. 

 
The CFPB seeks documents and information dating back to 2012 and early 2013, well 

outside of the limitations period.  It also seeks documents and information related to CareCredit 
despite Synchrony’s compliance with the CareCredit agreement.  These documents and 
information are not reasonably relevant to the CFPB’s investigation. 
 

Documents and information outside the limitations period.  The CID states that the 
“applicable period for the request is from January 1, 2013 until the date of this CID.”Thus, the 
CID seeks documents outside the three-year limitations period in 12 U.S.C. § 5564(g)(1).  

 
The CFPB has previously stated that it may obtain information dating outside the 

limitations period regardless of whether “such information is itself actionable,” so long as “such 
information is relevant to conduct for which liability can be lawfully imposed.”  See, e.g., In Re 
National Asset Advisors, LLC and National Asset Mortgage LLC, 2016-MISC-National Asset 
Advisors and National Asset Mortgage-0001 (Nov. 1, 2016), at 4.  Yet even if that is so, the 
CFPB may not seek this information unless it has some concrete reason for believing that it may 
be relevant to its investigation: “Agencies are … not afforded unfettered authority to cast about 
for potential wrongdoing.”  ACICS, 854 F.3d at 689 (quotation marks omitted).   

 
The CFPB has no grounds for imposing a blanket definition that the applicable period for 

all requests dates back to January 1, 2013.  If the CFPB plausibly believes that a particular 
category of documents dated outside the limitation period might be relevant to claims that are not 
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statutorily barred, it may seek those documents.  But the CFPB has no reasonable basis for 
believing that as to every single written request, interrogatory, and document request, stale 
documents or information may be relevant to its investigation. 

 
CareCredit information.  The CID seeks massive amounts of data and information with 

respect to CareCredit, including Interrogatories 3(a), 9, 10, 11, Written Reports 6 and 7, and 
Document Requests 1-7, 11 and 13.  The CFPB has no reasonable grounds for concluding that 
this information will be relevant to any investigation.   

 
CareCredit is a Synchrony sales platform and the market name of a Synchrony-branded 

credit card offered primarily at health care providers and veterinarians.  As noted, CareCredit 
was the subject of an agreement with the CFPB regarding deferred interest promotions in 
December 2013.  Since then, in 2014 and again in 2015, the CFPB examined Synchrony’s 
compliance with the agreement.  In both cases, it identified no issues with respect to 
CareCredit’s compliance.   

 
Synchrony is prepared to produce to CFPB Enforcement the CFPB exam reports, and 

other materials that Synchrony previously provided to both CFPB Enforcement and Supervision 
to establish its compliance with the agreement.  It should not be required to produce more.  
CFPB Enforcement has no reasonable basis for concluding that the additional information sought 
might be relevant to any future enforcement action.   

 
Further, even if some CareCredit-related documents and information were relevant, any 

CareCredit-related documents and information dating prior to the December 10, 2013 agreement 
are plainly not.  The CareCredit agreement includes a release of liability for Synchrony’s 
CareCredit-related activities prior to that date.  The CFPB has no reasonable basis for believing 
that CareCredit-related documents prior to that date could be relevant to Synchrony’s liability, 
given that the CFPB has already released Synchrony from liability for its activities prior to that 
date. 

 
Written reports 2, 3, 5, and 6, which seek large volumes of information about consumer 

financial transactions.  If CFPB had reason to believe that a retailer, merchant or health care 
provider working with Synchrony had lied to a consumer about a deferred interest product, it 
would have the basis to seek the marketing materials used by that retailer and for information 
about that retailer’s financial transactions.  It would, of course, have to make that basis clear in 
the Notification of Purpose in the CID.   

 
Here, however, CFPB has sought not targeted information about particular 

representations to particular consumers or information about specific transactions.  Rather, 
Written Requests 2, 3, 5, and 6 seek a vast amount of data about all of Synchrony’s transactions 
for the last several years.  In Part III, Synchrony explains why those Written Requests pose an 
excessive burden.  But even if gathering this information was not burdensome, the CFPB has no 
basis for its view that all of it is “reasonably relevant” to an enforcement action that could be 
brought in good faith.  To the extent the CFPB intends to use this information for purposes of a 
broadside attack on deferred interest promotions, such a broadside attack would be illegal in an 
enforcement action.  To the extent the CFPB intends to investigate particular complaints brought 
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by particular consumers, there is no possible reason that all of this information could be 
relevant—especially given that the CFPB already possesses five terabytes of data covering more 
than 125 million promotional transactions over a five-year period.   
 
III. The CID Would Impose an Excessive Burden. 

 
The CID should be modified because it is “unduly burdensome or unreasonably broad.”  

ACICS, 854 F.3d at 689 (quotation marks omitted).    
 

 Synchrony has met and conferred with the CFPB, raised objections as to vagueness, 
relevance, and burden, proposed clarifications and narrowing modifications, and will send a 
modification request.  Because, however, the CFPB has denied Synchrony’s request to extend 
the time to file this petition, Synchrony has no choice but to challenge the CID requests that are 
extraordinarily broad and encompass massive amounts of information.  Compliance would 
“unduly disrupt” and “seriously hinder” the “normal operations of [Synchrony’s] business.”  In 
the Matter of Westgate Resorts, Ltd., 2015-MISC-WESTGATE RESORTS, LTD-0001, at 4 
(Mar. 11, 2016) (quotation marks omitted).   
  

To understand why the CFPB’s CID poses an excessive and unlawful burden, it is 
essential to explain both the scope of Synchrony’s business, and the scope of CFPB’s previous 
demands for information from Synchrony. 

 
Synchrony operates through three sales platforms:  Retail Card, Payment Solutions and 

CareCredit.  The Retail Card platform primarily consists of credit programs with regional and 
national retailers, such as Walmart.  Payment Solutions also provides credit programs to national 
and regional retailers, but the majority of its partners are small to mid-sized merchants.  From 
2013 to 2016, Payment Solutions had had more than 60,000 participating merchants.  CareCredit 
is a Synchrony-branded credit program that primarily provides financing for customers of health 
care providers and veterinarians.  As of the end of the first quarter 2017, Synchrony had 
approximately 70 million active account holders across the three platforms.  In 2016, it handled 
approximately 260,000,000 calls and had approximately 2 billion consumer touch points in total.   

 
In view of the size and scope of Synchrony’s services, any request for granular 

information from Synchrony will necessarily involve a substantial compliance burden.  In May 
2014, for example, the CFPB requested data on promotions originating between 2008 and 2013.  
Complying with this request required several data analysts to conduct detailed analytics over 
four man-months, yielding approximately five terabytes of uncompressed data.   Declaration of 
Joseph Lyons, ¶¶ 3-4.   Synchrony also has produced voluminous data in connection with two 
Supervisory examinations that included reviews related to deferred interest promotions.  One 
exam related to Synchrony’s compliance with the CareCredit agreement.  For that exam, 
Synchrony provided documents and written responses evidencing its compliance with each 
provision of the agreement.  The second examination related more generally to credit card 
account management.  For that exam, Synchrony provided information about advertising and 
marketing, periodic billing statements, training, complaints, disclosures, payment allocation and 
a data file regarding promotional financing for a subset of Synchrony clients.  Finally, Synchrony 
also has voluntarily provided the CFPB with information related to deferred interest promotions.  
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In 2015 and 2016, Synchrony met with the CFPB and provided, among other things, documents 
showing consumers’ wing-to-wing experience related to deferred interest transactions.  Yet, 
despite Synchrony’s production of this information, the CID asks Synchrony to reproduce the 
exact same information and calls for more information regarding all aspects of Synchrony’s 
deferred interest programs. 

   
Synchrony’s prior productions are pertinent for two reasons.  First, the CID—and the 

burden imposed—should not be analyzed in a vacuum.  The CFPB has no sound justification for 
seeking yet more categories of data than previously provided, broken down in more ways, rather 
than analyzing the terabytes of data already in its possession.  See In re Civil Investigative 
Demand, No. 5:16-mc-3, 2016 WL 4275853, at *8 (W.D. Va. Aug. 12, 2016) (“Given the scope 
of the government’s investigation, the vast amount of information already in the government’s 
possession …, and the breadth of the pending CID, it may well be that it would be unduly 
burdensome for Beam to comply chapter and verse with the myriad specifications of the CID.”).  
Second, Synchrony’s prior experience shows that its arguments about burden are not speculative.   
 
 Synchrony highlights and objects in particular to the following requests as both 
overbroad and excessively burdensome: 
 

Written Reports 2, 3, 5, and 6.  In these requests, the CFPB seeks a massive amount of 
information, divided up in numerous ways:   
 

• Written Report 2 seeks aggregate financial information for each “Financial 
Product that offers Deferred Interest Promotions through the Company’s Retail 
Card and Payment Solutions Sales Platforms.”  “Financial Product” is defined 
broadly to include “any credit product that the Company offers consumers, 
including but not limited to private label credit cards, general purpose co-branded 
credit cards, … ‘Dual Cards,’ and installment loans.” 
  

• Written Report 3 seeks some 25 columns of information on a retailer-by-retailer 
basis—that is, “broken down within each Financial Product by each Retailer that 
accepted payment through the Financial Product pursuant to a Deferred Interest 
Promotion.”  “Retailer,” in turn, is defined to include any entity “that accepts 
payment from consumers through a Financial Product that is available through the 
Retail Card Sales Platform or the Payment Solutions Sales Platform,” as those 
terms are used in Synchrony’s 10-K.   

 
• Written Reports 5 and 6 seek similar information as Written Reports 2 and 3, 

broken down by each Deferred Interest Promotion offered through CareCredit. 
 
Preparing this information will be technically difficult, and in some cases, technically 

impossible.  As explained in detail in the Declaration of Joseph Lyons, Synchrony does not 
maintain aggregate data of the type requested in the ordinary course of business.  Declaration of 
Joseph Lyons, ¶ 5.  For roughly 28% of the information that the CFPB seeks in Written Reports 
2, 3, 5, and 6, Synchrony will have to write specialized code to retrieve and test the data.  Id. ¶ 9.  
And for an additional 37% of the information that the CFPB seeks in those Written Reports, it is 
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technically impossible for Synchrony to assemble the information sought.  Id. ¶ 10.  Synchrony 
will be forced to make assumptions to produce approximations of the aggregate data requested—
which will inevitably be imprecise.  Id. 

 
Preparing Written Reports 2, 3, 5, 6 will require the manipulation of over 2 terabytes of 

data, comprising 110 million transactions.  Id. ¶ 14.  Synchrony would use two analysts for this 
project, which will take up a substantial amount of their time and prevent them from performing 
many of their routine business functions.  Id. ¶ 17.  Synchrony’s team has already spent 
approximately 75-100 man hours scoping the requirements of the written reports, and anticipates 
that completion of this project, including coding, data pulls, report development, and review, 
would require 400-650 man hours and would take six month or more to complete.  Id. ¶¶ 18, 19.6 

 
The result of all this work will be unwieldy data that will be unhelpful to the CFPB.  For 

example, Written Report 3 requests four years of data broken down by promotion and by retailer.  
As noted, the Payment Solutions platform had more than 60,000 different retailers participating 
in the program from 2013 to 2016, and many of them offered several types of deferred interest 
promotions.  Id. ¶ 16.  Thus, the final output of Written Report 3 will be more than one million 
lines of data.  Id.  This enormous volume of data will not assist the CFPB’s investigation, 
whatever it may be. 

 
Information on Consumer Complaints (Written Report 4).  Written Report 4 seeks 

“the number of written or oral complaints or disputes received [annually] about each Financial 
Product that offers Deferred Interest Promotions,” broken down into several categories, such as 
(a) imposition of deferred interest, (b) late fees, and so on.  As previously noted, “Financial 
Product” is defined broadly to include “any credit product that the Company offers consumers, 
including but not limited to private label credit cards, general purpose co-branded credit cards, 
… ‘Dual Cards,’ and installment loans.”   
 

As explained in the Declaration of Steven Pollack, breaking complaints down into these 
CFPB-created categories, as opposed to the categories that Synchrony utilizes in the normal 
course of its business, will pose an extraordinary burden.  Synchrony separately tracks 
“escalated” complaints—such as complaints from regulators and the media—and “non-escalated 
complaints,” which include all other “expressions of dissatisfaction.”  Declaration of Steven 
Pollack, ¶ 4.   Synchrony maintains a database of “escalated complaints” sorted into reason 
codes, but those reason codes do not correspond to the categories of information requested in 
Written Report 4, and also do not distinguish between deferred interest promotions and other 
types of promotional financing or even other non-credit promotions.  Id. ¶ 7.  Thus, in order to 
properly segregate complaints into the categories identified in the CID and to ensure that the 
numbers are accurate, Synchrony would need to manually review approximately 2,000 escalated 
complaints.  Id. ¶ 8.   

 
With respect to non-escalated complaints, gathering the requested information and 

documents would be even more difficult.  Before July 2015, Synchrony kept records of customer 

                                                 
6 The project would also require substantial out-of-pocket expenditures.  In order to conduct the data analysis and 
review necessary to produce these Written Reports, Synchrony has already secured approximately $10,000 in 
additional storage space.  Declaration of Joseph Lyons, ¶ 15.   
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calls sorted by the reason for customers’ inquiries; it did not separately identify customer calls 
reflecting customer dissatisfaction.  Thus, Synchrony would be forced to conduct a manual 
review of any actions taken as a result of any customer call in an effort to reverse-engineer 
whether the customer was making a complaint corresponding to one of the CID’s categories.  Id. 
¶¶ 13, 14.  This would be virtually impossible, given that Synchrony handled 260,000,000 
customer calls in 2016 alone.  Id. ¶¶ 5, 13.   After July 2015, non-escalated complaints were 
tracked using the same reason codes as those for escalated complaints, and thus a similar manual 
review process as the process described for escalated complaints would be required—which 
would require review of over 100,000 complaints.  Id. ¶ 15.   

 
Even setting aside the burden of manually reviewing pre-July 2015 non-escalated 

complaints and inquiries, the burden of complying with the CID would be excessive.  Synchrony 
estimates it would take at least 333 hours to review the 2,000 escalated complaints, and over 
10,000 hours to review the 100,000 non-escalated complaints, at a cost of at least $400,000.  Id. 
¶¶ 8, 16. 
 

Marketing Information (Document Requests 3, 5, 11). These document requests, 
collectively, seek a substantial amount of information related to marketing and training.  
Document Request 5, for example, literally asks for every advertisement and marketing piece 
provided to consumers – regardless of whether they relate to deferred interest promotions – for 
the entirety of Synchrony’s business for over four years.7 

 
Synchrony currently uses a system called Marketing Resource Management (MRM) to 

manage marketing campaigns including storing most marketing materials.  Declaration of 
Maryann Lally, ¶ 3.  But MRM does not catalogue marketing by promotion type, was not used 
robustly prior to late 2013, and even today does not contain every piece of marketing.  Id. ¶¶ 3, 
5, 9, 11.  Accordingly, cataloguing the information requested by the CID, from both within and 
outside of MRM, would be exceedingly burdensome.  Synchrony estimates that it will take more 
than one thousand man-hours to complete these requests if its searches were limited to MRM, 
and a much greater effort if the requests were not limited to documents within MRM.  Id. ¶¶ 10- 
17. 
 

Synchrony will continue to attempt to work with the CFPB on narrowing requests, but 
the CID, on its face, is overbroad and must be set aside or modified. 

 
  

                                                 
7 Document Request 5 seeks “Advertisements and other marketing that the Company provides directly to consumers 
for CareCredit and the 10 Financial Products in the Retail Card Sales Platform and the 10 Financial Products in the 
Payment Solutions Platform with the largest number of consumers between 2012 and 2016.”  Because Synchrony 
does not have more than ten Financial Products (as that term is defined in the CID), the request calls for all 
Advertisements and marketing. 
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CONCLUSION 
 

  The CID should be set aside or modified as set forth above. 
 
 

Dated: June 6, 2017    JENNER & BLOCK LLP 

 
          By:   /s/ Thomas J. Perrelli   

Thomas J. Perrelli  
Jenner & Block LLP 
1099 New York Avenue, N.W., Suite 900 
Washington, DC 20001-4412   
Tel: 202-639-6004 
TPerrelli@jenner.com 
 
Attorney for Petitioner Synchrony Financial 
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MEET AND CONFER STATEMENT 

Pursuant to 12 C.F.R. § 1080.6(c), Synchrony Financial (“Synchrony”) has conferred 
with counsel for the Consumer Financial Protection Bureau (“CFPB”) in a good faith effort to 
resolve the issues raised by this petition, but was unable to reach an agreement thereon. 

 
On May 23, 2017 at approximately 1:00 p.m. Eastern Time, counsel for Synchrony, 

Jenner & Block LLP, along with representatives from Synchrony, conferred in person for several 
hours with counsel for the CFPB, Joanna Shalleck-Klein, Ben Clark, and Patrick Gushue, 
concerning the civil investigative demand (“CID”) dated May 9, 2017. 

 
At that conference, counsel for Synchrony requested that the CID be set aside because the 

requests were overly broad and unduly burdensome and because Synchrony had already 
provided much of this data to the CFPB through other means. 

 
Synchrony and the CFPB also discussed individual objections with regard to specific 

interrogatories, document requests and written reports.  Synchrony stated that it would petition 
for an order to set aside the CID, if necessary. 

 
Because no agreement has been reached with respect to Synchrony’s objections to the 

CID, Synchrony now submits the instant Petition. 
 

Dated: June 6, 2017    JENNER & BLOCK LLP 

 
          By:       /s/ Thomas J. Perrelli   

Thomas J. Perrelli  
JENNER & BLOCK LLP 
1099 New York Avenue, N.W., Suite 900 
Washington, DC 20001-4412   
Tel: 202-639-6004 
TPerrelli@jenner.com 
 
Attorney for Petitioner Synchrony Financial 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused a true and correct copy of the foregoing Combined Petition 
To Set Aside and Petition To Modify May 9, 2017 Civil Investigative Demand Issued To 
Synchrony Financial and its attachments and exhibits was filed and served via electronic mail 
this 6th day of June, 2017, on the following: 

 
CFPB Executive Secretary 
ExecSec@cfpb.gov 
 
Enforcement Director 
Enforcement@cfpb.gov 
 
Joanna Shalleck-Klein  
Joanna.Shalleck-Klein@cfpb.gov 
 
 

By:  /s/ Thomas J. Perrelli    
Thomas J. Perrelli 
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