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PETITION TO SET ASIDE OR MODIFY CIVIL INVESTIGATIVE DEMAND
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INTRODUCTION

Pursuant to 12 U.S.C. § 5562(f) and 12 C.F.R. § 1080.6(e), Future Income
Payments, LLC (“FIP”) hereby petitions to set aside or modify a Civil Investigative
Demand (“CID”) issued to FIP by the Consumer Financial Protection Bureau (the
“Bureau”) on November 23, 2016.

The Bureau should set aside the CID for two independent reasons. First, the U.S.
Court of Appeals for the District of Columbia Circuit has held that the structure of the
Bureau is unconstitutional. See PHH Corp. v. Consumer Fin. Prot. Bureau, 839 F.3d 1
(D.C. Cir. 2016). Because the CID is a product of the Bureau’s unconstitutional structure,
the CID is invalid.

Second, “where it is clear that an agency either lacks the authority to investigate
or is seeking information irrelevant to a lawful investigatory purpose, a court must set
such inquiry aside.” Consumer Fin. Prot. Bureau v. Accrediting Council for Indep. Colls.
& Schs., No. 15-cv-1838, 2016 U.S. Dist. LEXIS 53644, at *5 (D.D.C. Apr. 21, 2016)
(dismissing action brought by Bureau to enforce Civil Investigative Demand). The
Bureau’s investigative authority relates to consumer financial products and services. Id.
at *6. However, the CID does not relate to a consumer financial product or service and
fails to seek information relevant to a legitimate purpose. The CID is therefore improper.

If the Bureau does not set aside the CID, the Bureau should modify the CID in
several respects. As detailed below, much of the information being sought from FIP is
irrelevant to the stated purpose of the Bureau’s investigation. Furthermore, the definition

of “Company,” “you” and “your,” as set forth in the CID, is overly broad, in that it

encompasses various persons and entities other than FIP itself.



BACKGROUND

FIP offers only one product to consumers: the ability to contract for the sale of a
portion of a customer’s future pension income (“Asset”) at a discount in exchange for an
immediate lump-sum cash payment (“Purchase Program”). Consumers who participate in
the Purchase Program (*“Sellers”) can use the proceeds from the immediate cash payment
to fulfill near-term objectives, whether that be to fund home improvement projects, start a
business, pay for medical care, or cover other expenses. Sellers ultimately derive from the
Purchase Program the autonomy to dictate how, and when, to spend their pension funds.

FIP received the CID from the Bureau on November 23, 2016. The purpose of the
Bureau’s investigation, as described in the CID’s Notification of Purpose, is

to determine whether financial-services companies or other
persons have engaged or are engaging in unlawful acts and
practices in connection with offering or providing
extensions of credit or financial advisory services related to
transactions involving pensions, annuities, settlements, or
other future-income streams in violation of 88 1031 and
1036 of the Consumer Financial Protection Act of 2010, 12

U.S.C. 88 5531, 5536, or any other Federal consumer-
financial law.

The Bureau also is seeking to determine “whether Bureau action to obtain legal or
equitable relief would be in the public interest.” A cover letter accompanying the CID
notes that the CID is issued to FIP and is “part of an investigation being conducted jointly
by the Bureau and the Office of the Los Angeles City Attorney.”
The CID contains:
e Nine (9) Interrogatories;
e Two (2) Requests for Written Reports (including ten (10) total sub-

parts); and



e Ten (10) Requests for Documents.
The information being sought relates to “income-stream advance transactions”
and “income-stream payments.” See Requests for Written Reports 1-2; Interrogatories 2,
4, 7; Document Requests 2-4, 6-10. The CID defines an *“income-stream advance
transaction” as
any transaction or series of transactions involving the
provision of an advance, buy-out, loan, or other payment in

exchange for the sale, transfer, pledge, or other alienation
of all or a portion of any income-stream payments.

See CID § Il (“Definitions”), § K. The CID defines an “income-stream payment” as
any payment made or scheduled to be made to a consumer
under a schedule, including but not limited to payments

made or scheduled to be made under a structured
settlement, annuity or pension plan.

Id. T L.
None of the CID’s requests seeks information regarding the provision of financial
advisory services to consumers on individual financial matters.

ARGUMENT
l. The Bureau Should Set Aside the CID.

A The CID Is Improper Because of the Bureau’s Unconstitutional
Structure.

In Intercollegiate Broadcast Systems v. Copyright Royalty Board, 684 F.3d 1332
(D.C. Cir. 2012), cert. den. 133 S.Ct. 2735 (2013), the U.S. Court of Appeals for the
District of Columbia Circuit held that the rules governing the Copyright Royalty Board
violated the Appointments Clause of the U.S. Constitution. Specifically, such rules
improperly prevented the removal of Copyright Royalty Judges, except on a for-cause

basis. The Court of Appeals remedied this constitutional violation by making the Judges



removable without cause. However, the Court of Appeals also vacated a prior
determination made by the Board, because “the Board’s structure was unconstitutional at
the time it issued its determination.” 1d. at 1342. Later, after the Appointments Clause
violation had been remedied, the Board reheard the matter on remand. See Intercollegiate
Broad. Sys. v. Copyright Royalty Bd., 796 F.3d 111 (D.C. Cir. 2012).

The CID at issue here is flawed for precisely the same reason as the determination
of the Copyright Royalty Board that was at issue in Intercollegiate. Specifically, as
previously mentioned, the U.S. Court of Appeals for the District of Columbia Circuit has
determined that the Bureau’s structure violates the Appointments Clause. In particular,
the Bureau “is unconstitutionally structured because it is an independent agency headed
by a single Director.” PHH, 839 F.3d at 90. As in Intercollegiate, the Court of Appeals
has found that the appropriate way to remedy this problem is to make the Director of the
Bureau removable without cause. Id. at 96.

However, that remedy has not yet been implemented, because the Court of
Appeals has temporarily stayed the issuance of its mandate. Consequently, the structure
of the Bureau was unconstitutional when the Bureau issued the CID, and the structure of
the Bureau continues to be unconstitutional today. Thus, like the determination of the
Copyright Royalty Board at issue in Intercollegiate, the CID has no constitutional basis.
The Bureau therefore should withdraw the CID. See 12 U.S.C. 8 5562(f)(3) (noting that a
person may challenge a CID based on, among other things, “any constitutional or other
legal right or privilege of such person.”). In the alternative, the Bureau should stay any

further action with respect to the CID until such time as the Bureau’s appeal of the PHH



decision has reached a conclusion, and until such time as any constitutional remedy
decided upon by the Court has been fully implemented.

B. The CID Is Improper Because It Exceeds the Bureau’s Jurisdiction.

It is well-established that “a CID may be challenged if the scope of the demand is
jurisdictionally defective.” Associated Container Transp., Ltd. v. United States, 502 F.
Supp. 505, 510 (S.D.N.Y. 1980). The Dodd-Frank Act tasks the Bureau with
“regulat[ing] the offering and provision of consumer financial products or services under
the Federal consumer financial laws.” Accrediting Council, 2016 U.S. Dist. LEXIS at *6
(quoting 12 U.S.C. 8 5491(a)). Therefore, “the CFPB investigative authority is limited to
inquiries to determine whether there has been a violation of any consumer financial
laws.” 1d. at *7.

The subject matter of the CID at issue here falls outside of the Bureau’s
investigative authority. The CID appears to be based on a theory that the sale of a future-
income stream in exchange for a lump-sum payment is a loan, and, as such, is a consumer
financial product or service under 12 U.S.C. 8 5481(15)(A)(i).

This theory is not well-founded under applicable law. For example, in Capela v.
J.G. Wentworth, LLC, No. 09-cv-882, 2009 U.S. Dist. LEXIS 89425 (E.D.N.Y. Sept. 24,
2009), the defendant paid the plaintiff a lump sum in exchange for a series of future
installment payments that an insurance company was scheduled to make to the plaintiff.
The plaintiff later brought a Truth in Lending Act (“TILA”) claim against the defendant
with respect to the transaction. The Court dismissed the plaintiff’s claim. The Court noted
that “the application of TILA to the underlying transaction requires such stretching of the
definitions of loan and credit that | find that TILA simply does not apply.” Id. at *37. As

the Court elaborated:



[T]he fact that the plaintiff has alleged the applicability of
TILA by calling the underlying transaction a loan does not
make that description a reality. . . . You can call the
assignment of structured settlement rights a TILA-governed
loan as often as you like, but unless Congress says
otherwise, a sale is still sale.

Id. at **37-38. Accord Reed v. Val-Chris Invs., No. 11-cv-371, 2011 U.S. Dist. LEXIS
139568, at **7-8 (S.D. Cal. Dec. 5, 2011) (relying on the reasoning of the Capela
decision to dismiss a TILA claim regarding the sale of future inheritance payments).

Currently, the Bureau is seeking to enforce another CID against J.G. Wentworth.
See Consumer Fin. Prot. Bureau v. J.G. Wentworth, LLC, No. 2:16-cv-02773J (E.D. Pa.).
However, J.G. Wentworth is opposing that enforcement action, and the U.S. Chamber of
Commerce (the “Chamber”) has filed an amicus brief in support of J.G. Wentworth’s
position. Both J.G. Wentworth and the Chamber have noted, among other things, that the
CID issued by the Bureau to J.G. Wentworth lacks a proper basis in the Bureau’s
investigative jurisdiction. The court has not yet reached a decision. When the court
ultimately reaches a decision, it is possible that the court’s decision will further confirm
that the Bureau’s investigative jurisdiction is limited in ways that impact the propriety of
the CID that the Bureau has issued to FIP.

Based on Capela and Reed, the CID at issue here goes far afield from the
Bureau’s jurisdiction to regulate consumer financial products. The CID is thus improper.
At a minimum, before proceeding further with this CID, the Bureau should wait for the

Court’s decision in the pending J.G. Wentworth matter.



C. The CID Is Improper As It Does Not Seek Information Relevant to a
Legitimate Purpose.

The CID also exceeds the Bureau’s investigative authority under the Dodd-Frank
Act and prevailing law. It is well-established that an administrative subpoena is
enforceable only if, among other things, the agency’s investigation “has a legitimate
purpose” and “the inquiry is relevant to that purpose.” NLRB v. UPMC Presbyterian
Shadyside, No. 14-mc-00109, 2014 U.S. Dist. LEXIS 118253, at **12-13 (W.D. Pa. Aug.
22, 2014) (requests had no legitimate relationship or relevance to the underlying alleged
practices); see also Accrediting Council, 2016 U.S. Dist. LEXIS 53644, at *4 (inquiry
must be set aside if the government “is seeking information irrelevant to a lawful
investigatory purpose”) (citation omitted). The Dodd-Frank Act similarly limits the scope
of the Bureau’s power to issue demands: a Bureau CID may be issued to any person only
when the Bureau could have reason to believe that such a person has material, a thing, or
information that is “relevant to a violation.” 12 U.S.C. § 5562(c)(1).

The Bureau’s CID fails to show that agency inquiry is relevant to a legitimate
Bureau purpose or that the requests in the CID seek information “relevant to a violation.”
The Bureau’s CID cover letter and CID explain that the Bureau is investigating possible
violations of sections 1031 and 1036 of the Dodd-Frank Act. Any investigation, however,
of suspected violations of sections 1031 and 1036 is improper, unless it is conducted in
accordance with the boundaries established by the Dodd-Frank Act.

The Dodd-Frank Act limits the Bureau’s authority to take an action for such
violations to discrete entities specified in the statute; meaning, an action may only be
brought against a (i) “covered person,” (ii) a “service provider,” or (iii) “any person” who

provides substantial assistance with recklessness or knowledge to a covered person or



service provider. 12 U.S.C. 88§ 5531(a); 5536(a)(1) and (3). Based upon the CID, the
cover letter to the CID, and communications during the meet-and-confers, it appears that
the Bureau’s theory may be that FIP itself is a “covered person” and thus subject to the
section 1031 authority. But this is inconsistent with law.

A “covered person” is defined in relevant part as “any person that engages in
offering or providing a consumer financial product or service.” 12 U.S.C. § 5481(6).
Because the Dodd-Frank Act sets forth numerous categories of “consumer financial
products or services,” it is necessary to check the CID itself to ascertain which product or
service is at issue in the investigation. The CID’s Notification of Purpose exists to satisfy
the Bureau’s statutory mandate to “advise” the CID recipient of the “the nature of the
conduct constituting the alleged violation that is under investigation.” See 12 U.S.C. §
5562(c)(2); 12 C.F.R. § 1080.5. Here, it explains that the investigation seeks to explore
two sub-categories of consumer financial products or services: “offering or providing
extensions of credit” or “offering or providing financial advisory services.” Compare
CID’s Notification of Purpose, with 12 U.S.C. 8§88 5481 (5), (6), and (15)(A)(i) and (viii).
Given the specific products identified by the Bureau and the Bureau’s interest in FIP as a
“covered person,” the CID cannot be relevant to the investigation described in the
Notification of Purpose, unless the investigation concerns FIP as a provider of (i)
consumer credit or (ii) consumer financial advisory services.

The Bureau’s investigation fails both tests. First, the investigation could not be
relevant to “extending or offering credit” to consumers, because the “income-stream-
advance transactions” that are the subject of the CID’s requests are not credit

transactions, for the reasons noted above (see § I1(B), supra).



Second, the Bureau’s investigatory requests are irrelevant to its stated purpose to
obtain information regarding a provider of “financial services.” The Bureau’s requests
ask about “income-stream-advance transactions,” not advisory services, and the CID
contains nothing pertaining to financial advisory services.

Therefore, since the facts sought by the CID relating to FIP, including the
Purchase Program, are irrelevant to the two sub-categories of consumer financial
products at issue in this investigation, the information that is sought by the CID is
incapable of falling within a legitimate purpose. For the foregoing reasons, the CID
exceeds the legal boundaries of the Bureau’s investigative authority and is improper.

The CID has no basis in existing statutory law or case law. If that were not
enough, the CID also has no basis in the Bureau’s regulations. A recent report by the
Government Accountability Office (“GAQO”) found that the Bureau had not taken “any
direct oversight or public enforcement actions regarding pension advances.” See GAO,
Pension Advance Transactions, Jun. 2014, http://www.gao.gov/assets/670/663800.pdf, at
34. The GAO further noted that Bureau had “not taken an official position or issued any
regulations regarding pension advance transactions or products, or taken any related
enforcement actions.” Id. Plainly, the CID itself is not an appropriate mechanism for
announcing a new interpretation of the law, particularly given that the CID seeks
information regarding past conduct. See PHH, 839 F.3d at 115-16 (“Retroactivity—in
particular, a new agency interpretation that is retroactively applied to proscribe past
conduct—contravenes the bedrock due process principle that the people should have fair

notice of what conduct is prohibited.”)



The Bureau therefore should set aside the CID. At a minimum, the Bureau should
limit the scope of the CID by seeking only documents and information relevant to the
threshold issue of whether FIP is a covered person.

1. If the Bureau Does Not Set Aside the CID, the Bureau Should Modify It.

If the Bureau does not set aside the CID, the Bureau should make four specific
modifications to the CID.

First, the temporal scope of the CID is overly broad. The CID requests documents
and information dating back to December 1, 2011. This five-year scope is unreasonable
given that enforcement actions brought by the Bureau, whether in an administrative
proceeding or in court, are subject to a three-year statute of limitation. See PHH, 839
F.3d at 16; see also Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 352 (1978)
(“Thus, it is proper to deny discovery of matter that is relevant only to . . . events that
occurred before an applicable limitations period, unless the information sought is
otherwise relevant to issues in the case.”). At most, the CID should request data dating
back no further than December 1, 2013.

Second, the geographic scope of the CID is overly broad. The CID requests
documents and information without any geographic restriction. However, as noted above,
the CID evidently stems from a joint investigation being conducted with the Los Angeles
City Attorney (“City Attorney”). If so, then the investigation presumably is focused on
customers located in Los Angeles, or, at most, California. It is unclear why information
regarding customers who does not reside in Los Angeles would be relevant to an
investigation being conducted by the City Attorney. See White v. Sam’s East, Inc., No.
5:14-cv-26106, 2016 U.S. Dist. LEXIS 5353, at **3-4 (S.D.W.V. Jan. 15, 2016)

(rejecting demand for nationwide discovery when plaintiff’s claims concerned West

10



Virginia). The Bureau should restrict the CID to transactions related to customers in Los
Angeles.

Third, the definition of “Company,” “you” and “your,” as set forth in the CID,
renders many of the requests contained in CID impossible to comprehend or fulfill. In
particular, the CID defines “Company,” “you” and “your” to include, among other things,
“consultants, attorneys, accountants, independent contractors, and other persons working
for or on behalf of the foregoing.” See CID § Il (“Definitions”), T E. The CID then asks
FIP to gather, for example, “[a]ll of the Company’s training manuals and materials.” See
Document Request 8. Thus, in effect, the CID appears to be asking FIP to gather all of
the “training manuals and materials” used by any consultants, attorneys, accountants, or
independent contractors who have performed work for FIP. FIP plainly would not have
the ability to satisfy such a request, given that any such documents would belong to those
persons and entities, not to FIP. The Bureau therefore should restrict the definition of
“Company,” “you” and “your” to FIP exclusively.

Fourth, two of the requests contained in the CID seek irrelevant data regarding
FIP’s financial assets, revenues and profits. See Interrogatory 5 (asking FIP to identify its
bank accounts); Request for Written Report 1 (asking FIP to describe its gross revenues,
expenses and net profits). These requests are improper because this information is
irrelevant to the stated purpose of the investigation, which is to explore possible
violations of consumer protection laws in connection with future-income stream
transactions. There is no consumer protection law that regulates where a company may
maintain a bank account, or that limits a company’s revenues, expenses or net profits.

The Bureau therefore should strike these requests entirely.

11



REQUEST FOR CONFIDENTIAL TREATMENT

Pursuant to 12 C.F.R. § 1080.6(g), FIP requests confidential treatment of the CID,
this Petition, and the Bureau’s response to this Petition. Needless to say, the
circumstances surrounding this CID are highly unusual—parallel to the instant
investigation, a federal court of appeal has concluded that the Bureau, as currently
constituted, is an unconstitutional entity. Assuming that the court’s determination is
upheld, it is possible that any number of decisions previously made by the Bureau will
need to be unwound. Intercollegiate, 684 F.3d 1332.

As a result, until this constitutional defect is fixed, the Bureau should not issue an
order that, as a practical matter, cannot be undone. That is the principal reason that
publicizing the CID, this Petition, and the Bureau’s response would be inappropriate—
such a decision would be irreversible. Realistically, once such documents are published
on the Bureau’s Website, they cannot later be erased from the public record, and the
damage to FIP’s business reputation may be permanent. The Bureau should not make
such a consequential decision while a cloud hangs over the constitutionality, and thus the
legitimacy, of the Bureau’s decision-making process.

To be sure, the CID is not equivalent to a notice of charges brought by any
agency. Nonetheless, as the Bureau is aware, the publication of a CID may be
misunderstood by the public to mean that a company is being accused of wrongdoing.
The Bureau should not risk causing lasting and undeserved injury to FIP’s business
reputation by publicizing its investigation, at a time when the Bureau itself is operating
without a clear constitutional mandate.

The Bureau therefore should treat the CID, this Petition, and the Bureau’s

response to this Petition as confidential.
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EXHIBIT A











































































































































EXHIBITB




Statement of Counsel Pursuant to 12 C.F.R. § 1080.6(¢)(1).

Prior to filing this Petition, counsel for the petitioner, Future Income Payments
LLC (“FIP”), has conferred with counsel for the Consumer Financial Protection Bureau
(“Bureau”) pursuant to 12 C.F.R. § 1080.6(c) in a good-faith effort to resolve by
agreement the issues raised by the petition and has been unable to reach such an
agreement.

On November 30, 2016, Jenny Lee, counsel for FIP, conferred by telephone with
Alanna Carbis and Leanne Hartmann, counsel for the Bureau, to discuss the Civil
Investigative Demand (“CID”) and coordinate a date to meet-and-confer, including
coordination of travel should it be necessary to meet in person. Ms. Carbis explained that
Enforcement staff may lack authority to extend the time to meet-and-confer, but indicated
that Ms. Carbis would confer internally at the Bureau and confirm.

On December 1, 2016, counsel for the Bureau requested a meeting with FIP’s
counsel to discuss whether FIP would be amenable to entering into a tolling agreement.
This call was scheduled for December 2. On December 2, 2016, the Los Angeles City
Attorney’s Office separately contacted FIP’s counsel to request a tolling agreement
between FIP and the City Attorney. On December 2, 2016, counsel for FIP and the
Bureau met to discuss both the Bureau’s request for a tolling agreement and FIP’s
corresponding request to extend the date to file a petition to set aside or modify the CID.

On December 6, 2016, FIP was informed, through counsel, that the Bureau had
denied FIP’s request to extend the deadline to file a petition to set aside or modify the
CID, and that FIP was required to meet-and-confer by December 8, 2016. On December

8, 2016, between 5:01 pm to 6:07 pm Eastern Standard Time, the following parties






EXHIBIT C









