BILLING CODE: 4810-AM-P

BUREAU OF CONSUMER FINANCIAL PROTECTION
12 CFR Parts 1024 and 1026
[Docket No. CFPB-2014-0033]
RIN 3170-AA49
Amendments to the 2013 Mortgage Rules under the Real Estate Settlement Procedures Act
(Regulation X) and the Truth in Lending Act (Regulation Z)
AGENCY': Bureau of Consumer Financial Protection.
ACTION: Proposed rule with request for comment.
SUMMARY:: The Bureau of Consumer Financial Protection (Bureau) is proposing amendments
to certain mortgage servicing rules issued in 2013. These proposed amendments focus primarily
on clarifying, revising, or amending provisions regarding force-placed insurance notices, policies
and procedures, early intervention, and loss mitigation requirements under Regulation X’s
servicing provisions; and periodic statement requirements under Regulation Z’s servicing
provisions. The proposed amendments also address proper compliance regarding certain
servicing requirements when a consumer is a potential or confirmed successor in interest, is in
bankruptcy, or sends a cease communication request under the Fair Debt Collection Practices
Act. The proposed rule makes technical corrections to several provisions of Regulations X and
Z. The Bureau requests public comment on these changes.
DATES: Comments must be received on or before [INSERT DATE 90 DAYS FROM DATE
OF PUBLICATION IN THE FEDERAL REGISTER].

e ADDRESSES: You may submit comments, identified by Docket No. CFPB-2014-0033

or RIN 3170-AA49, by any of the following methods:
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e Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions for

submitting comments.

e Email: FederalReqgisterComments@cfpb.gov. Include CFPB-2014-0033 AND/OR RIN

3170-AA49 in the subject line of the message.

e Mail: Monica Jackson, Office of the Executive Secretary, Consumer Financial Protection

Bureau, 1700 G Street NW., Washington, DC 20552.

e Hand Delivery/Courier: Monica Jackson, Office of the Executive Secretary, Consumer

Financial Protection Bureau, 1275 First Street NE., Washington, DC 20002.

Instructions: All submissions should include the agency name and docket number or
Regulatory Information Number (RIN) for this rulemaking. Because paper mail in the
Washington, DC area and at the Bureau is subject to delay, commenters are encouraged to
submit comments electronically. In general, all comments received will be posted without
change to http://www.regulations.gov. In addition, comments will be available for public
inspection and copying at 1275 First Street NE., Washington, DC 20002, on official business
days between the hours of 10 a.m. and 5 p.m. Eastern Time. You can make an appointment to
inspect the documents by telephoning (202) 435-7275.

All comments, including attachments and other supporting materials, will become part of
the public record and subject to public disclosure. Sensitive personal information, such as
account numbers or Social Security numbers, should not be included. Comments will not be
edited to remove any identifying or contact information.

FOR FURTHER INFORMATION CONTACT: Dania L. Ayoubi, David H. Hixson, Bradley
S. Lipton, Joel L. Singerman, or Shiri B. Wolf, Counsels; or William R. Corbett or Laura A.

Johnson, Senior Counsels; Office of Regulations, at (202) 435-7700.
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SUPPLEMENTARY INFORMATION:
I. Summary of the Proposed Rule
In January 2013, the Bureau issued several final rules concerning mortgage markets in
the United States (2013 Title XIV Final Rules), pursuant to the Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-Frank Act), Public Law 111-203, 124 Stat. 1376 (2010).*
Two of these rules were (1) the Mortgage Servicing Rules Under the Real Estate Settlement
Procedures Act (Regulation X) (2013 RESPA Servicing Final Rule):? and (2) the Mortgage
Servicing Rules Under the Truth in Lending Act (Regulation Z) (2013 TILA Servicing Final
Rule).® These two rules are referred to collectively as the 2013 Mortgage Servicing Final Rules.
The Bureau clarified and revised those rules through notice and comment rulemaking
during the summer and fall of 2013 in the (1) Amendments to the 2013 Mortgage Rules under

the Real Estate Settlement Procedures Act (Regulation X) and the Truth in Lending Act

! Specifically, on January 10, 2013, the Bureau issued Escrow Requirements Under the Truth in Lending Act
(Regulation Z), 78 FR 4725 (Jan. 22, 2013) (2013 Escrows Final Rule), High-Cost Mortgage and Homeownership
Counseling Amendments to the Truth in Lending Act (Regulation Z) and Homeownership Counseling Amendments
to the Real Estate Settlement Procedures Act (Regulation X), 78 FR 6855 (Jan. 31, 2013) (2013 HOEPA Final
Rule), and Ability to Repay and Qualified Mortgage Standards Under the Truth in Lending Act (Regulation Z), 78
FR 6407 (Jan. 30, 2013) (January 2013 ATR Final Rule). The Bureau concurrently issued a proposal to amend the
January 2013 ATR Final Rule, which was finalized on May 29, 2013. See 78 FR 6621 (Jan. 30, 2013) (January
2013 ATR Proposal) and 78 FR 35429 (June 12, 2013) (May 2013 ATR Final Rule). On January 17, 2013, the
Bureau issued the Real Estate Settlement Procedures Act (Regulation X) and Truth in Lending Act (Regulation Z)
Mortgage Servicing Final Rules, 78 FR 10901 (Feb. 14, 2013) (Regulation Z) and 78 FR 10695 (Feb. 14, 2013)
(Regulation X) (2013 Mortgage Servicing Final Rules). On January 18, 2013, the Bureau issued the Disclosure and
Delivery Requirements for Copies of Appraisals and Other Written Valuations Under the Equal Credit Opportunity
Act (Regulation B), 78 FR 7215 (Jan. 31, 2013) (2013 ECOA Valuations Final Rule) and, jointly with other
agencies, issued Appraisals for Higher-Priced Mortgage Loans (Regulation Z), 78 FR 10367 (Feb. 13, 2013) (2013
Interagency Appraisals Final Rule). On January 20, 2013, the Bureau issued the Loan Originator Compensation
Requirements under the Truth in Lending Act (Regulation Z), 78 FR 11279 (Feb. 15, 2013) (2013 Loan Originator
Final Rule).

278 FR 10695 (Feb. 14, 2013).

% 78 FR 10901 (Feb. 14, 2013).



(Regulation Z) (July 2013 Mortgage Final Rule)* and (2) Amendments to the 2013 Mortgage
Rules under the Equal Credit Opportunity Act (Regulation B), Real Estate Settlement Procedures
Act (Regulation X), and the Truth in Lending Act (Regulation Z) (September 2013 Mortgage
Final Rule).® In October 2013, the Bureau issued clarified compliance requirements in relation
to successors in interest, early intervention requirements, bankruptcy law, and the Fair Debt
Collection Practices Act (FDCPA),° through an Interim Final Rule (October 2013 IFR or IFR)’
and a contemporaneous compliance bulletin (October 2013 Servicing Bulletin).® In addition, in
October 2014, the Bureau added an alternative definition of small servicer in the Amendments to
the 2013 Mortgage Rules under the Truth in Lending Act (Regulation Z).° The purpose of each
of these updates was to address important questions raised by industry, consumer advocacy
groups, and other stakeholders. The 2013 Mortgage Servicing Final Rules, as amended in 2013
and 2014, are referred to herein as the Mortgage Servicing Rules.

The Bureau is now proposing several additional amendments to the Mortgage Servicing
Rules to revise regulatory provisions and official interpretations relating to the Regulation X and
Z mortgage servicing rules.® The proposals cover nine major topics, summarized below
generally in the order they appear in the proposed rule. More details can be found in the

proposed rule.

* 78 FR 44685 (July 24, 2013).

® 78 FR 60381 (Oct. 1, 2013).

615 U.S.C. 1692 et seq.

778 FR 62993 (Oct. 23, 2013).

& Consumer Fin. Prot. Bureau, CFPB Bulletin 2013-12, Implementation Guidance for Certain Mortgage Servicing
Rules (Oct. 15, 2013), available at http://files.consumerfinance.gov/f/201310 cfpb_mortgage-
servicing_bulletin.pdf.

° 79 FR 65300, 65304 (Nov. 3, 2014).

19 Note that RESPA and TILA differ in their terminology. Whereas Regulation X generally refers to “borrowers,”
Regulation Z generally refers to “consumers.”
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1. Successors in interest. The Bureau is proposing three sets of rule changes relating to
successors in interest. First, the Bureau is proposing to apply all of the Mortgage Servicing
Rules to successors in interest once a servicer confirms the successor in interest’s identity and
ownership interest in the property.** Second, the Bureau is proposing rules relating to how a
mortgage servicer confirms a successor in interest’s status. Third, the Bureau is proposing that,
to the extent that the Mortgage Servicing Rules apply to successors in interest, the rules apply
with respect to all successors in interest who acquire an ownership interest in a transfer protected
from acceleration, and therefore foreclosure, under Federal law.

2. Definition of delinquency. The Bureau is proposing to add a general definition of
delinquency that would apply to all of the servicing provisions of Regulation X and the
provisions regarding periodic statements for mortgage loans in Regulation Z. Under the
proposed definition, a borrower and a borrower’s mortgage loan obligation are delinquent
beginning on the date a payment sufficient to cover principal, interest, and, if applicable, escrow,
becomes due and unpaid.

3. Requests for information. The Bureau is proposing amendments that would change
how a servicer must respond to requests for information asking for ownership information for
loans in trust for which the Federal National Mortgage Association (Fannie Mae) or Federal
Home Loan Mortgage Corporation (Freddie Mac) is the trustee, investor, or guarantor.

4. Force-placed insurance. The Bureau is proposing to amend the required disclosures to

account for when a servicer wishes to force-place insurance when the borrower has insufficient,

1 This proposal uses the term “successor in interest’s status” to refer to the successor in interest’s identity and
ownership interest in the property.



rather than expiring or expired, hazard insurance coverage on the property. Additionally, the
Bureau is proposing to give servicers the option to include a borrower’s mortgage loan account
number on the notices required under 8 1024.37. The Bureau is also proposing several technical
edits to correct discrepancies between the model forms and the text of § 1024.37.

5. Early intervention. The Bureau is proposing to clarify generally the early intervention
live contact obligations and written early intervention notice obligations. The Bureau is also
proposing to require servicers to provide written early intervention notices to certain borrowers
who are in bankruptcy or who have invoked their cease communication rights under the FDCPA.

6. Loss mitigation. The Bureau is proposing to: (1) Require servicers to meet the loss
mitigation requirements more than once in the life of a loan for borrowers who become current
after a delinquency; (2) Modify the existing exception to the 120-day prohibition on foreclosure
filing to allow a servicer to join the foreclosure action of a senior lienholder; (3) Clarify that
servicers have significant flexibility in setting a reasonable date by which a borrower must return
documents and information to complete an application, so long as the date maximizes borrower
protections and allows borrowers a reasonable period of time to return documents and
information; (4) Clarify that servicers must take affirmative steps to delay a foreclosure sale,
even where the sale is conducted by a third party; clarify the servicer’s duty to instruct
foreclosure counsel to take steps to comply with the dual-tracking prohibitions; and indicate that
a servicer who has not taken, or caused counsel to take, all reasonable affirmative steps to delay
the sale, is required to dismiss the foreclosure action if necessary to avoid the sale; (5) Require
that servicers promptly provide a written notice once they receive a complete loss mitigation
application; require that the notice indicate that the servicer has received a complete application

but clarify that the servicer might later request additional information if needed; require that the
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notice provide the date of completion and a disclosure indicating whether a foreclosure sale was
scheduled as of that date, the date foreclosure protections began, a statement informing the
borrower of applicable appeal rights, and a statement that the servicer will complete its
evaluation within 30 days from the date of the complete application; (6) Address and clarify how
servicers obtain information not in the borrower’s control and evaluate a loss mitigation
application while waiting for such third party information; prohibit servicers from denying
borrowers based upon delay in receiving such third party information; require that servicers
promptly provide a written notice to the borrower if the servicer lacks third party information 30
days after receiving the borrower’s complete application; and require servicers to notify
borrowers of their determination in writing promptly upon receipt of the third party information;
(7) Permit servicers to offer a short-term repayment plan based upon an evaluation of an
incomplete application; (8) Clarify that servicers may stop collecting documents and information
from a borrower pertaining to a loss mitigation option after receiving information confirming
that the borrower is ineligible for that option; and (9) Address and clarify how loss mitigation
procedures and timelines apply to a transferee servicer that receives a mortgage loan for which
there is a loss mitigation application pending at the time of a servicing transfer.

7. Prompt payment crediting. The Bureau is proposing to clarify how servicers must treat
periodic payments made by consumers who are performing under either temporary loss
mitigation programs or permanent loan modifications. Under the Bureau’s proposal, periodic
payments made pursuant to temporary loss mitigation programs would continue to be credited
according to the loan contract and could, if appropriate, be credited as partial payments, while
periodic payments made pursuant to a permanent loan modification would be credited under the

terms of the permanent loan agreement.



8. Periodic statements. The Bureau is proposing to: (1) Clarify certain periodic statement
disclosure requirements relating to mortgage loans that have been accelerated, are in temporary
loss mitigation programs, or have been permanently modified, to conform generally the
disclosure of the amount due with the Bureau’s understanding of the legal obligation in each of
those circumstances; (2) Require servicers to send modified periodic statements to consumers
who have filed for bankruptcy, subject to certain exceptions, with content varying depending on
whether the consumer is a debtor in a Chapter 7 or Chapter 13 bankruptcy case; and to conduct
consumer testing on proposed sample periodic statement forms that servicers could use for
consumers in bankruptcy to ensure compliance with 8 1026.41; and (3) Exempt servicers from
the periodic statement requirement for charged-off mortgage loans if the servicer will not charge
any additional fees or interest on the account and provides a final periodic statement.

9. Small servicer. The proposal would make certain changes to the small servicer
definition. The small servicer definition generally applies to servicers who service 5,000 or
fewer mortgage loans for all of which the servicer is the creditor or assignee. The proposal
would exclude certain seller-financed transactions from being counted toward the 5,000 loan
limit, allowing servicers that would otherwise qualify for small servicer status to retain their
exemption while servicing those transactions.

The proposed rule also makes technical corrections to several provisions of Regulations
X and Z. The Bureau seeks public comment on all of the proposed changes.

I1. Background
A. Title X1V Rules under the Dodd-Frank Act
In response to an unprecedented cycle of expansion and contraction in the mortgage

market that sparked the most severe U.S. recession since the Great Depression, Congress passed
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the Dodd-Frank Act, which was signed into law on July 21, 2010. In the Dodd-Frank Act,
Congress established the Bureau and generally consolidated the rulemaking authority for Federal
consumer financial laws, including the Truth in Lending Act (TILA) and the Real Estate
Settlement Procedures Act (RESPA), in the Bureau.™® At the same time, Congress significantly
amended the statutory requirements governing mortgages with the intent to restrict the practices
that contributed to and exacerbated the crisis.*®> Under the statute, most of these new
requirements would have taken effect automatically on January 21, 2013, if the Bureau had not
issued implementing regulations by that date.** To avoid uncertainty and potential disruption in
the national mortgage market at a time of economic vulnerability, the Bureau issued several final
rules in a span of less than two weeks in January 2013 to implement these new statutory
provisions and provide for an orderly transition. These rules included the 2013 Mortgage
Servicing Final Rules, issued on January 17.

On January 17, 2013, the Bureau issued the 2013 Mortgage Servicing Final Rules.
Pursuant to the Dodd-Frank Act, which permitted a maximum of one year for implementation,
these rules became effective on January 10, 2014. The Bureau issued additional corrections and
clarifications to the 2013 Mortgage Servicing Final Rules in the summer and fall of 2013 and in

the fall of 2014.

12 See, e.g., sections 1011 and 1021 of the Dodd-Frank Act, 12 U.S.C. 5491 and 5511 (establishing and setting forth
the purpose, objectives, and functions of the Bureau); section 1061 of the Dodd-Frank Act, 12 U.S.C. 5581
(consolidating certain rulemaking authority for Federal consumer financial laws in the Bureau); section 1100A of
the Dodd-Frank Act (codified in scattered sections of 15 U.S.C.) (similarly consolidating certain rulemaking
authority in the Bureau). But see Section 1029 of the Dodd-Frank Act, 12 U.S.C. 5519 (subject to certain
exceptions, excluding from the Bureau's authority any rulemaking authority over a motor vehicle dealer that is
predominantly engaged in the sale and servicing of motor vehicles, the leasing and servicing of motor vehicles, or
both).

13 See title X1V of the Dodd-Frank Act, Public Law 111-203, 124 Stat. 1376 (2010) (codified in scattered sections of
12U.S.C,15U.S.C.,and 42 U.S.C.).

14 See Dodd-Frank Act section 1400(c), 15 U.S.C. 1601 note.



B. Implementation Plan for New Mortgage Rules

On February 13, 2013, the Bureau announced an initiative to support implementation of
the new mortgage rules (Implementation Plan),* under which the Bureau would work with the
mortgage industry to ensure that the 2013 Title X1V Final Rules could be implemented
accurately and expeditiously. The Implementation Plan included: (1) coordination with other
agencies; (2) publication of plain-language guides to the new rules; (3) ongoing conversations
with stakeholders involved in implementation with respect to questions and concerns they had
identified; (4) publication of additional interpretive guidance and corrections or clarifications of
the new rules as needed; (5) publication of readiness guides for the new rules; and (5) education
of consumers on the new rules.

In the course of the implementation process, the Bureau identified a number of respects
in which the 2013 Mortgage Servicing Final Rules posed implementation challenges. As a
result, in July 2013 and September 2013, following notice and comment, the Bureau issued two
final rules amending discrete aspects of the 2013 Mortgage Servicing Final Rules. Among other
things, the July 2013 Mortgage Final Rule clarified, corrected, or amended provisions on the
relation to State law of Regulation X’s servicing requirements; implementation dates for certain
adjustable-rate mortgage servicing notices under Regulation Z; and the small servicer exemption
from certain servicing rules. Among other things, the September 2013 Mortgage Final Rule
modified provisions of Regulation X related to error resolution, information requests, and loss

mitigation procedures. In October 2013, the Bureau issued an IFR, which among other things,

' Press Release, Consumer Fin. Prot. Bureau, CFPB Lays Out Implementation Plan for New Mortgage Rules (Feb.
13, 2013), available at http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-lays-out-
implementation-plan-for-new-mortgage-rules/.
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provisionally suspended the effectiveness of certain requirements of the 2013 Mortgage
Servicing Final Rules with respect to consumers in bankruptcy and consumers who had
exercised their rights under the FDCPA to direct that debt collectors cease contacting them with
respect to outstanding debts. In the October 2013 Servicing Bulletin, the Bureau also clarified
compliance requirements regarding successors in interest, early intervention live contact
requirements, and the FDCPA.. In addition, in October 2014, the Bureau issued a final rule that,
among other things, adds an alternative definition of small servicer that applies to certain
nonprofit entities that service, for a fee, only loans for which the servicer or an associated
nonprofit entity is the creditor.

C. Ongoing Monitoring

After the January 10, 2014 effective date of the rules, the Bureau has continued to engage
in ongoing outreach and monitoring with industry, consumer advocacy groups, and other
stakeholders, including holding numerous individual meetings as well as hosting a bankruptcy
roundtable discussion on June 16, 2014, among representatives of consumer advocacy groups,
bankruptcy attorneys, mortgage servicers, trade groups, and bankruptcy trustees. As a result, the
Bureau has identified further issues that continue to pose implementation challenges or require
clarification. The Bureau has also recognized that there are instances in which the rules are
creating unintended consequences or failing to achieve desired objectives.

The Bureau recognizes both the implementation process that industry has experienced
with respect to the Mortgage Servicing Rules and the costs that industry has incurred. The
Bureau believes that the majority of the provisions in this proposal will impose, at most, minimal
new compliance burdens, and in many cases will reduce the compliance burden relative to the

existing rules. Where the Bureau is proposing adding new requirements, the Bureau is doing so
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after careful weighing of incremental costs and benefits.

This proposal concerns additional revisions to the Mortgage Servicing Rules. The
purpose of these revisions is to address important questions raised by industry, consumer
advocacy groups, or other stakeholders. As discussed below, the Bureau contemplates additional
revisions in several sections of Regulations X and Z.

I11. Legal Authority

As discussed more fully in the section-by-section analysis, the Bureau is proposing this
rule pursuant to the FDCPA and the Dodd-Frank Act. Section 1061 of the Dodd-Frank Act
transferred to the Bureau the “consumer financial protection functions” previously vested in
certain other Federal agencies, including the Board of Governors of the Federal Reserve System
(Board). The term “consumer financial protection function” is defined to include “all authority
to prescribe rules or issue orders or guidelines pursuant to any Federal consumer financial law,
including performing appropriate functions to promulgate and review such rules, orders, and
guidelines.” Section 1061 of the Dodd-Frank Act also transferred to the Bureau all of the
Department of Housing and Urban Development’s (HUD’s) consumer protection functions
relating to RESPA. Title X of the Dodd-Frank Act, including section 1061 of the Dodd-Frank
Act, along with TILA, RESPA, the FDCPA, and certain subtitles and provisions of title XIV of

the Dodd-Frank Act, are Federal consumer financial laws.*®

16 See Dodd-Frank Act section 1002(14), 12 U.S.C. 5481(14) (defining “Federal consumer financial law” to include
the “enumerated consumer laws,” the provisions of title X of the Dodd-Frank Act, and the laws for which authorities
are transferred under title X subtitles F and H of the Dodd-Frank Act); Dodd-Frank Act section 1002(12), 12 U.S.C.
5481(12) (defining “enumerated consumer laws” to include TILA); Dodd-Frank Act section 1400(b), 12 U.S.C.
5481(12) note (defining “enumerated consumer laws” to include certain subtitles and provisions of Dodd-Frank Act
title XIV); Dodd-Frank Act section 1061(b)(7), 12 U.S.C. 5581(b)(7) (transferring to the Bureau all of HUD's
consumer protection functions relating to RESPA).

12



A. RESPA

Section 19(a) of RESPA, 12 U.S.C. 2617(a), authorizes the Bureau to prescribe such
rules and regulations, to make such interpretations, and to grant such reasonable exemptions for
classes of transactions, as may be necessary to achieve the purposes of RESPA, which include its
consumer protection purposes. In addition, section 6(j)(3) of RESPA, 12 U.S.C. 2605(j)(3),
authorizes the Bureau to establish any requirements necessary to carry out section 6 of RESPA,
and section 6(k)(1)(E) of RESPA, 12 U.S.C. 2605(k)(1)(E), authorizes the Bureau to prescribe
regulations that are appropriate to carry out RESPA’s consumer protection purposes. As
identified in the 2013 RESPA Servicing Final Rule, the consumer protection purposes of RESPA
include ensuring that servicers respond to borrower requests and complaints in a timely manner
and maintain and provide accurate information, helping borrowers avoid unwarranted or
unnecessary costs and fees, and facilitating review for foreclosure avoidance options. Each of
the proposed amendments or clarifications to Regulation X is intended to achieve some or all
these purposes.

Additionally, as explained below, certain of the proposed amendments to Regulation X
implement specific provisions of RESPA.

This proposed rule also includes amendments to the official Bureau commentary in
Regulation X. Section 19(a) of RESPA authorizes the Bureau to make such reasonable
interpretations of RESPA as may be necessary to achieve the consumer protection purposes of
RESPA. Good faith compliance with the interpretations would afford servicers protection from
liability under section 19(b) of RESPA.

B. TILA

Section 105(a) of TILA, 15 U.S.C. 1604(a), authorizes the Bureau to prescribe
13



regulations to carry out the purposes of TILA. Under section 105(a), such regulations may
contain such additional requirements, classifications, differentiations, or other provisions, and
may provide for such adjustments and exceptions for all or any class of transactions, as in the
judgment of the Bureau are necessary or proper to effectuate the purposes of TILA, to prevent
circumvention or evasion thereof, or to facilitate compliance therewith. Under section 102(a), 15
U.S.C. 1601(a), the purposes of TILA are “to assure a meaningful disclosure of credit terms so
that the consumers will be able to compare more readily the various credit terms available and
avoid the uniformed use of credit” and to protect consumers against inaccurate and unfair credit
billing practices. For the reasons discussed in this proposal, the Bureau is proposing to adopt
amendments to Regulation Z to carry out TILA’s purposes and such additional requirements,
adjustments, and exceptions as, in the Bureau’s judgment, are necessary and proper to carry out
the purposes of TILA, prevent circumvention or evasion thereof, or to facilitate compliance
therewith.

Section 105(f) of TILA, 15 U.S.C. 1604(f), authorizes the Bureau to exempt from all or
part of TILA any class of transactions if the Bureau determines that TILA coverage does not
provide a meaningful benefit to consumers in the form of useful information or protection. For
the reasons discussed in this notice, the Bureau is proposing to exempt certain transactions from
the requirements of TILA pursuant to its authority under section 105(f) of TILA.

Additionally, as explained below, certain of the proposed amendments to Regulation Z
implement specific provisions of TILA.

This proposed rule also includes amendments to the official Bureau commentary in
Regulation Z. Good faith compliance with the interpretations would afford protection from

liability under section 130(f) of TILA.
14



C. FDCPA

The Bureau also exercises its authority to prescribe rules with respect to the collection of
debts by debt collectors pursuant to section 814(d) of the FDCPA, 15 U.S.C. 1692I(d). For the
reasons discussed below, the Bureau proposes to rely on this authority to clarify a borrower’s
cease communication protections under section 805(c) of the FDCPA and to interpret the
exceptions set forth in section 805(c)(2) and (3) of the FDCPA to include the written early
intervention notice required by proposed 8 1024.39(d)(2)(iii). The proposed rule also includes
Bureau advisory opinions for purposes of section 813(e) of the FDCPA, 15 U.S.C. 1692k(e).
Under that section, “[n]o provision of [the FDCPA] imposing any liability shall apply to any act
done or omitted in good faith in conformity with any advisory opinion of the Bureau,
notwithstanding that after such act or omission has occurred, such opinion is amended,
rescinded, or determined by judicial or other authority to be invalid for any reason.”
D. The Dodd-Frank Act

Section 1022(b)(1) of the Dodd-Frank Act, 12 U.S.C. 5512(b)(1), authorizes the Bureau
to prescribe rules “as may be necessary or appropriate to enable the Bureau to administer and
carry out the purposes and objectives of the Federal consumer financial laws, and to prevent
evasions thereof.” RESPA, TILA, the FDCPA, and title X of the Dodd-Frank Act are Federal
consumer financial laws.

Section 1032(a) of the Dodd-Frank Act, 12 U.S.C. 5532(a), provides that the Bureau
“may prescribe rules to ensure that the features of any consumer financial product or service,
both initially and over the term of the product or service, are fully, accurately, and effectively
disclosed to consumers in a manner that permits consumers to understand the costs, benefits, and

risks associated with the product or service, in light of the facts and circumstances.” The
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authority granted to the Bureau in section 1032(a) of the Dodd-Frank Act is broad and empowers
the Bureau to prescribe rules regarding the disclosure of the “features” of consumer financial
products and services generally. Accordingly, the Bureau may prescribe rules containing
disclosure requirements even if other Federal consumer financial laws do not specifically require
disclosure of such features.

Section 1032(c) of the Dodd-Frank Act, 12 U.S.C. 5532(c), provides that, in prescribing
rules pursuant to section 1032 of the Dodd-Frank Act, the Bureau “shall consider available
evidence about consumer awareness, understanding of, and responses to disclosures or
communications about the risks, costs, and benefits of consumer financial products or services.”
Accordingly, in proposing to amend provisions authorized under section 1032(a) of the Dodd-
Frank Act, the Bureau has considered available studies, reports, and other evidence about
consumer awareness, understanding of, and responses to disclosures or communications about
the risks, costs, and benefits of consumer financial products or services.

IV. Proposed Effective Date

The Bureau proposes that all of the changes proposed herein, except for the changes in
proposed § 1026.41(e)(5) and (f), take effect 280 days after publication of a final rule in
the Federal Register. The Bureau believes that the proposed changes generally reinforce
existing Bureau guidance, provide greater clarity in an effort to facilitate compliance, expand
existing preemptions, or otherwise provide relief from regulatory requirements; therefore the
Bureau believes an effective date of 280 days after publication may be appropriate.

The Bureau proposes that the changes to proposed § 1026.41(e)(5) and (f) take effect one
year after publication of a final rule in the Federal Register. These proposed changes

would limit the circumstances in which a servicer is exempt from the periodic statement
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requirements with respect to a consumer who is a debtor in bankruptcy and, when an exemption
does not apply with respect to such consumers, require that periodic statements contain certain
bankruptcy-related modifications; therefore the Bureau believes an effective date of one year
after publication may be appropriate.

The Bureau seeks comment on whether the proposed effective dates are appropriate, or
whether the Bureau should adopt alternative effective dates.
V. Section-by-Section Analysis of the Proposed Rule
A. Regulation X and Regulation Z

Several of the Bureau’s proposals under either Regulation X or Regulation Z affect
provisions in both Regulations X and Z. For example, the proposed definition of delinquency in
§ 1024.31 affects requirements in 8§ 1024.39 through 1024.41 of Regulation X, as well as
8 1026.41 of Regulation Z. Generally, the Bureau discusses each section of the proposed rule
under the heading designating the applicable regulation below—part V.B. for Regulation X and
part V.C. for Regulation Z. However, because the proposed rule and commentary relating to
successors in interest are interspersed throughout Regulation X and Regulation Z, the Bureau is
providing an overview of the proposed rule under this combined part V.A for both Regulation X
and Regulation Z. In this combined part, references to specific sections of part 1024 refer to
Regulation X, and references to specific sections of part 1026 refer to Regulation Z. The Bureau
then discusses each specific section of the proposed rule relating to successors in interest in more
detail under the heading designating the applicable regulation below.
Overview of Proposed Rule Relating to Successors in Interest.

Background. Current § 1024.38(b)(1)(vi) provides that servicers are required to maintain

policies and procedures that are reasonably designed to ensure that the servicer can, upon
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notification of the death of a borrower, promptly identify and facilitate communication with the
successor in interest of the deceased borrower with respect to the property securing the deceased
borrower’s mortgage loan.’” When the Bureau adopted this requirement in the 2013 RESPA
Servicing Final Rule, the Bureau stated that it “understands that successors in interest may
encounter challenges in communicating with mortgage servicers about a deceased borrower’s
mortgage loan account. The Bureau believes that it is essential that servicers’ policies and
procedures are reasonably designed to facilitate communication with successors in interest
regarding a deceased borrower’s mortgage loan accounts.”*® The Bureau issued the October
2013 Servicing Bulletin to provide implementation guidance about this requirement.'® The
Bureau noted that it had received “reports of servicers either outright refusing to speak to a
successor in interest or demanding documents to prove the successor in interest’s claim to the
property that either do not exist . . . or are not reasonably available.”?° The Bureau also stated
that these practices “often prevent a successor in interest from pursuing assumption of the
mortgage loan and, if applicable, loss mitigation options.”?* The October 2013 Servicing
Bulletin provided examples of servicer practices and procedures that would accomplish the

objectives set forth in § 1024.38(b)(1)(vi) and alleviate these problems.?

7 A successor in interest is “[0]ne who follows another in ownership or control of property.” Black’s Law
Dictionary (9th ed. 2009). For the purposes of this proposal, the Bureau is referring to successors in interest who
have been transferred a legal interest in a property securing a mortgage loan from a borrower on the mortgage loan;
the successor in interest may not necessarily have assumed the mortgage loan obligation (i.e., legal liability for the
mortgage debt) under State law, and the servicer may not necessarily have agreed to add the successor in interest as
obligor on the mortgage loan.

1878 FR 10695, 10781 (Feb. 14, 2013).

19 October 2013 Servicing Bulletin.

201d. at 2.

L.

22 |d. OnJuly 17, 2014, the Bureau also issued an interpretive rule clarifying that where a successor in interest who
has previously acquired a legal interest in a dwelling agrees to be added as obligor on the mortgage loan, the
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As explained in more detail in the discussion that follows and in the section-by-section
analysis of the proposed sections,?® the Bureau is proposing three sets of rules relating to
successors in interest. First, the Bureau is proposing rules providing that, to the extent that the
Mortgage Servicing Rules apply to successors in interest, the rules apply specifically with
respect to successors in interest who acquired an ownership interest in the property securing a
mortgage loan in a transfer protected by the Garn-St Germain Depository Institutions Act of
1982 (the Garn-St Germain Act).** Second, the Bureau is proposing rules relating to how a
mortgage servicer confirms a successor in interest’s identity and ownership interest in the
property. Third, the Bureau is proposing to apply all of the Mortgage Servicing Rules to
successors in interest whose identity and ownership interest in the property have been confirmed
by the servicer (“confirmed successors in interest”). As explained in more detail in the
discussion that follows and in the section-by-section analysis of the proposed sections, the
Bureau believes that these changes are necessary to address the significant problems successors
in interest continue to encounter with respect to the servicing of mortgage loans secured by their
property. The Bureau has received information from consumers, consumer advocacy groups,
and other stakeholders demonstrating that such problems remain pervasive, despite the Bureau’s
earlier guidance.

Successors in interest covered by the proposed rule would not necessarily have assumed

servicer’s express acknowledgment of the successor in interest as obligor does not constitute an “assumption” as that
term is used in Regulation Z. See 79 FR 41631 (July 17, 2014). Accordingly, the Regulation Z Ability-to-Repay
Rule does not apply when a creditor expressly accepts a successor in interest as obligor on a loan. See id. The
interpretive rule also noted that the servicer must comply with any ongoing obligations pertaining to consumer
credit, such as the ARM notice requirements (12 CFR 1026.20(c) and (d)) and periodic statement requirement (12
CFR 1026.41), after the successor in interest is added as an obligor on the mortgage note.

% See section-by-section analyses of §§ 1024.30(d), 1024.31, 1024.36(i), 1024.38(b)(1)(vi), 1024.39(b)(1),
1024.41(b), 1026.2(a)(11), 1026.2(a)(27), and 1026.41(a), infra.

%12 U.S.C. 1701j-3(d).
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the mortgage loan obligation (i.e., legal liability for the mortgage debt) under State law. The
Bureau understands that whether a successor in interest has assumed a mortgage loan obligation
under State law is a fact-specific question. The proposed rule would not affect this question but
would apply with respect to a successor in interest regardless of whether that person has assumed
the mortgage loan obligation under State law.?

Scope of successor in interest rules. The Bureau is proposing changes to the Mortgage
Servicing Rules regarding who qualifies as a successor in interest for purposes of relevant
provisions of the rules. Current 8 1024.38(b)(1)(vi) refers to “the successor in interest of the
deceased borrower.” As the Bureau noted in the 2013 Mortgage Rule Amendments, the Garn-St
Germain Act “generally prohibits the exercise of due-on-sale clauses with respect to certain
protected transfers.”® These protected transfers include certain transfers involving the death of a
borrower, specifically “a transfer to a relative resulting from the death of a borrower” and “a
transfer by devise, descent, or operation of law on the death of a joint tenant or tenant by the
entirety.”?” In addition to these categories involving the death of a borrower, the Garn-St
Germain Act protects other categories of transfers: “a transfer where the spouse or children of
the borrower become an owner of the property;” “a transfer resulting from a decree of a
dissolution of marriage, legal separation agreement, or from an incidental property settlement
agreement, by which the spouse of the borrower becomes an owner of the property;” “a transfer

into an inter vivos trust in which the borrower is and remains a beneficiary and which does not

% As noted, the Bureau has also clarified in an interpretive rule that where a successor in interest who has previously
acquired a legal interest in a dwelling agrees to be added as obligor on the mortgage loan, the servicer’s express
acknowledgment of the successor in interest as obligor does not constitute an “assumption” as that term is used in
Regulation Z. See 79 FR 41631 (July 17, 2014).

% 78 FR 60381, 60406 (Oct. 1, 2013).

2112 U.S.C. 1701j-3(d).
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relate to a transfer of rights of occupancy in the property;” and “any other transfer or disposition
described in regulations prescribed by the Federal Home Loan Bank Board.”?®

The Bureau is proposing that, to the extent that the Mortgage Servicing Rules apply to
successors in interest, the rules would apply to all successors in interest who acquired an
ownership interest in the property securing a mortgage loan in a transfer protected by the Garn-St
Germain Act, rather than only successors in interest who acquired an ownership interest upon a
borrower’s death. Accordingly, for the purposes of Regulation X, the Bureau is proposing to
define successor in interest in 8 1024.31 as a member of any of the categories of successors in
interest who acquired an ownership interest in the property securing a mortgage loan in a transfer
protected by the Garn-St Germain Act. The Bureau also is proposing to modify current
8 1024.38(b)(1)(vi) to account for all transfers to successors in interest meeting this definition.
Similarly, for the purposes of Regulation Z, proposed § 1026.2(a)(27) defines successor in
interest to cover all categories of successors in interest who acquired an ownership interest in the
dwelling securing a mortgage loan in a transfer protected by the Garn-St Germain Act.
Successors in interest covered by the proposed definitions would not necessarily have assumed
the mortgage loan obligation (i.e., legal liability for the mortgage debt) under State law.*

When the Bureau issued current § 1024.38(b)(1)(vi), it stated that it had “received

information about difficulties faced by surviving spouses, children, or other relatives who

succeed in the interest of a deceased borrower to a property that they also occupied as a principal

% |d. The Garn-St Germain Act also prohibits exercise of due-on-sale clauses with respect to certain other situations
that do not involve transfer of an ownership interest in the property. See id. The Bureau’s proposed rule would not
apply to these situations.

2 As noted, the Bureau understands that whether a successor in interest has assumed a mortgage loan obligation
under State law is a fact-specific question.
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residence, when that property is secur[ing] a mortgage loan account solely in the name of the
deceased borrower.”®® Since that time, the Bureau has received additional information about
difficulties faced by other categories of successors in interest who acquired an ownership interest
in the property securing a mortgage loan in a transfer protected by the Garn-St Germain Act,
such as divorced spouses of prior borrowers.** For example, the Bureau has received reports
from consumers and consumer advocacy groups that successors in interest who are transferred an
ownership interest in property securing a mortgage loan upon divorce or legal separation face
similar challenges to those faced by successors in interest in situations involving borrower death.
The Bureau believes that successors in interest in situations other than those involving a
borrower’s death face the same risk of unnecessary foreclosure and other consumer harm and
have the same legal rights with respect to the mortgage loan and property as successors in
interest upon death. Further, because the Bureau is proposing to apply all of the Mortgage
Servicing Rules to confirmed successors in interest in large part to prevent unnecessary
foreclosure, the Bureau believes that it is appropriate to defer to Congress’s policy choice about
which categories of successors in interest should be protected from foreclosure. Accordingly,
the Bureau is proposing that the Mortgage Servicing Rules should apply with respect to all
categories of successors in interest who acquired an ownership interest in the property securing a

mortgage loan in a transfer protected by the Garn-St Germain Act.

% 78 FR 10695, 10781 (Feb. 14, 2013).

*! The Bureau interprets “spouse” to include married same-sex spouses. See Memorandum on Ensuring Equal
Treatment for Same-Sex Married Couples (Same-Sex Married Couple Policy) (June 25, 2015), available at
http://files.consumerfinance.gov/f/201407_cfpb_memo_ensuring-equal-treatment-for-same-sex-married-couples.pdf
(“It is the Bureau’s policy, to the extent federal law permits and consistent with the legal position announced by the
U.S. Department of Justice in interpreting relevant statutes, regulations and policies, to recognize all marriages valid
at the time of the marriage in the jurisdiction where the marriage was celebrated. Accordingly, the Bureau will
regard a person who is married under the laws of any jurisdiction to be married nationwide for purposes of the
federal statutes and regulations under the Bureau’s jurisdiction regardless of the person’s place of residency.”).
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Confirming a successor in interest’s status. The Bureau is proposing modifications to
Regulation X’s mortgage servicing rules (subpart C of Regulation X) relating to how a mortgage
servicer confirms a successor in interest’s identity and ownership interest in the property
securing the mortgage loan.** Proposed § 1024.36(i) requires a servicer to respond to a written
request that indicates that the person making the request may be a successor in interest by
providing that person with information regarding the documents the servicer requires to confirm
the person’s identity and ownership interest in the property. Proposed § 1024.38(b)(1)(vi)
provides several related modifications to the current policies and procedures provision involving
successors in interest.

Proposed 8§ 1024.38(b)(1)(vi)(A) requires servicers to maintain policies and procedures
that are reasonably designed to ensure that the servicer can, upon notification of the death of a
borrower or of any transfer of the property securing a mortgage loan, promptly identify and
facilitate communication with any potential successors in interest regarding the property.
Proposed § 1024.38(b)(1)(vi)(B) requires servicers to maintain policies and procedures
reasonably designed to ensure that the servicer can, upon identification of a potential successor
in interest, promptly provide to that person a description of the documents the servicer
reasonably requires to confirm the person’s identity and ownership interest in the property and
how the person may submit a written request under § 1024.36(i) (including the appropriate

address). Proposed § 1024.38(b)(1)(vi)(C) requires servicers to maintain policies and procedures

%2 The Bureau believes that similar modifications to Regulation Z’s mortgage servicing rules relating to how a
mortgage servicer confirms a successor in interest’s identity and ownership interest in the dwelling are unnecessary.
Regulation X’s mortgage servicing rules apply to the vast majority of mortgage loans to which Regulation Z’s
mortgage servicing rules apply. Accordingly, the rules under Regulation X relating to how a mortgage servicer
confirms a successor in interest’s identity and ownership interest in the property would generally apply to loans to
which Regulation Z’s mortgage servicing rules apply, making unnecessary similar modifications to Regulation Z.
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reasonably designed to ensure that the servicer can confirm promptly, upon the receipt of such
documents, the person’s status as a successor in interest, where appropriate, and promptly notify
the person, as applicable, that the servicer has confirmed the person’s status, has determined that
additional documents are required (and what those documents are), or has determined that the
person is not a successor in interest.

The Bureau is proposing these changes because it believes, based on the information it
has received from consumers, consumer advocacy groups, and other stakeholders, that
successors in interest continue to have difficulty demonstrating their identity and ownership
interest in the property to servicers’ satisfaction.** The October 2013 Servicing Bulletin
indicated that servicers should have a practice of “[p]Jromptly providing to any party claiming to
be a successor in interest a list of all documents or other evidence the servicer requires, which
should be reasonable in light of the laws of the relevant jurisdiction, for the party to establish (1)
the death of the borrower and (2) the identity and legal interest of the successor in interest.”
Nonetheless, the Bureau has heard numerous reports that some servicers continue to require
successors in interest to submit documents that the Bureau believes are unreasonable in light of
the particular situation of that successor in interest, or in light of the laws of the relevant
jurisdiction. For instance, the Bureau has heard reports that some servicers have required

successors in interest to produce probate documents for estates that do not require probate. The

Bureau has also heard reports that some servicers have taken a long time to confirm the

% See, e.g., California Reinvestment Coalition, Chasm Between Words and Deeds X: How Ongoing Mortgage
Servicing Problems Hurt California Homeowners and Hardest-Hit Communities, at 20 (May 21, 2014) (noting that
majority of housing counselors surveyed reported continuation of previously reported problems regarding successors
in interest, such as that “servicers often . . . would require [such homeowners] to go through costly and unnecessary
hoops™).

* CFPB Bulletin 2013-12.
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successor in interest’s status, even after receipt of appropriate documentation. The Bureau has
also heard reports that some servicers have failed to communicate to the successor in interest
whether the servicer has confirmed the successor in interest’s status.

The Bureau believes that these difficulties present significant problems related to
RESPA’s purposes and therefore warrant an appropriate response in Regulation X’s mortgage
servicing rules. When the Bureau issued the 2013 RESPA Servicing Final Rule, the Bureau
stated that RESPA, as amended by the Dodd-Frank Act, “reflects at least two significant
consumer protection purposes: (1) to establish requirements that ensure that servicers have a
reasonable basis for undertaking actions that may harm borrowers and (2) to establish servicers’
duties to borrowers with respect to the servicing of federally related mortgage loans.”* Further,
the Bureau stated that the Dodd-Frank Act “provides the Bureau authority to establish
prohibitions on servicers of federally related mortgage loans appropriate to carry out the
consumer protection purposes of RESPA . . . . [I]n light of the systemic problems in the
mortgage servicing industry . . ., the Bureau is exercising this authority in this rulemaking to
implement protections for borrowers with respect to mortgage servicing.”*® The Bureau believes
that the proposed modifications to Regulation X’s mortgage servicing rules regarding
confirmation of a successor in interest’s identity and ownership interest in the property similarly
serve these purposes, in particular with respect to preventing unnecessary foreclosure and other
homeowner harms.

Where a successor in interest’s property secures a mortgage loan, a foreclosure or

% 78 FR 10901, 10914 (Feb. 14, 2013).
% |d. at 10703.
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threatened foreclosure imperils that ownership interest and poses significant risk of consumer
harm, even though the successor in interest may not have assumed the mortgage loan obligation
under State law. Successors in interest may also have difficulty, beyond that of other
homeowners, in avoiding foreclosure. The Bureau believes that such increased risk of harm may
arise because successors in interest are more likely than other homeowners to experience an
income disruption due to death or divorce, and because successors in interest have more
difficulty than other homeowners obtaining information about the status of the mortgage loan,
options for modification, and payoff information. Successors in interest may also be more likely
than other homeowners to experience difficulty with the prompt crediting of their payments,
resulting in unnecessary foreclosure. For all these reasons, the Bureau believes that successors in
interest are a particularly vulnerable group at risk of substantial harms.

These potential harms are most likely to occur when a servicer does not promptly confirm
a successor in interest’s identity and ownership interest in the property. Before confirmation of
the successor in interest’s identity and ownership interest, the servicer may, in some
circumstances, have legitimate concerns about sharing information about the mortgage loan,
crediting payments, or evaluating the unconfirmed successor in interest for loss mitigation
options. Accordingly, when confirmation is delayed, the potential risk of foreclosure and other
harms to the successor in interest increase. For these reasons, the Bureau believes that the
difficulties faced by successors in interest with respect to confirmation of their status have
caused successors in interest to face unnecessary problems with respect to the mortgage loans
secured by the property, which may lead to unnecessary foreclosure on the property.

The Bureau’s October 2013 Servicing Bulletin addressed these problems for a subset of

successors in interest by requiring servicers to have policies and procedures in place to facilitate
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the provision of information to successors in interest who had inherited a property securing a
deceased borrower’s mortgage loan. Nonetheless, the Bureau has continued to receive reports
that all categories of successors in interest, including those who inherit the property upon death
of a family member, continue to experience difficulties in having servicers confirm the successor
in interest’s legal status. The Bureau believes, therefore, that proposing changes to the rules
themselves is appropriate and necessary to clarify servicers’ obligations and to ensure that the
requirements are widely understood and enforceable. The Bureau believes that enabling
successors in interest to demonstrate efficiently their status to servicers and having servicers
promptly confirm this status is particularly important. Such prompt confirmation will reduce the
risk of unnecessary foreclosures and other consumer harm. Because the Bureau is proposing to
apply all of the Mortgage Servicing Rules to confirmed successors in interest, enabling
successors in interest to demonstrate their status to servicers efficiently and requiring servicers to
confirm this status promptly would allow successors in interest to access the rules’ protections as
quickly as possible. Moreover, as explained in the discussion above of the scope of successor in
interest rules, the Bureau also believes that it is appropriate to extend protections to successors in
interest in situations beyond a borrower’s death.

Applying Mortgage Servicing Rules to successors in interest. The Bureau is proposing to
apply all of the Mortgage Servicing Rules to confirmed successors in interest. Accordingly,
proposed § 1024.30(d) provides that a successor in interest shall be considered a borrower for the
purposes of Regulation X’s mortgage servicing rules once a servicer confirms the successor in
interest’s identity and ownership interest in the property. Similarly, proposed § 1026.2(a)(11)
provides that a confirmed successor in interest is a consumer with respect to Regulation Z’s

mortgage servicing rules. Under the proposed rule, the Mortgage Servicing Rules would apply
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with respect to a confirmed successor in interest regardless of whether that person has assumed
the mortgage loan obligation (i.e., legal liability for the mortgage debt) under State law.

The Bureau believes, based on the information it has received from consumers, consumer
advocacy groups, and other stakeholders, that successors in interest face many of the challenges
that the Mortgage Servicing Rules were designed to prevent.®” For example, the Bureau has
learned that successors in interest often have difficulty receiving information about the mortgage
loan secured by the property or correcting errors regarding the mortgage loan account. The
Bureau has also learned that servicers sometimes refuse to accept, or may misapply, payments
from successors in interest. The Bureau has also heard numerous reports that successors in
interest often encounter difficulties being evaluated for loss mitigation options, including that
servicers often require successors in interest to assume the mortgage loan obligation under State
law before evaluating the successor in interest for loss mitigation options. This practice appears
to contravene Fannie Mae and Freddie Mac requirements that, for loans governed by Fannie Mae
or Freddie Mac guidelines, servicers must evaluate successors in interest for loss mitigation
options prior to processing an assumption.®® The problems encountered by successors in interest
in correcting servicing errors and obtaining information may persist even after the servicer has
confirmed the successor in interest’s identity and ownership interest in the property.

The ability of successors in interest to sell, encumber, or make improvements to their

%7 See, e.g., California Reinvestment Coalition, Chasm Between Words and Deeds X How Ongoing Mortgage
Servicing Problems Hurt California Homeowners and Hardest-Hit Communities, at 20 (May 21, 2014) (noting that
majority of housing counselors surveyed reported continuation of previously reported problems regarding successors
in interest, such as that “servicers often would not speak to such homeowners, would require them to go through
costly and unnecessary hoops, and would leave them more vulnerable to foreclosure™).

% See Fannie Mae, Servicing Guide Announcement SVC-2013-17 (Aug. 28, 2013), available at
https://www.fanniemae.com/content/announcement/svc1317.pdf; Freddie Mac, Bulletin 2013-3 (Feb. 15, 2013),
available at http://www.freddiemac.com/singlefamily/guide/bulletins/pdf/blI1303.pdf..
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property is limited by the lien securing the mortgage loan. As homeowners of property securing
a mortgage loan, successors in interest typically must satisfy the loan’s payment obligations to
avoid foreclosure, even though a successor in interest will not necessarily have assumed liability
for the mortgage debt under State law. Successors in interest, like other homeowners, can face
serious adverse consequences from foreclosure. These consumer harms may include loss of the
home and accumulated equity, displacement, and damage to credit scores.*® Successors in
interest, however, may have more difficulty preventing or resolving servicing errors than other
borrowers.

The Bureau believes that the problems faced by successors in interest are similar to many
of the problems that prompted the Bureau to adopt the Mortgage Servicing Rules. When the
Bureau issued the 2013 RESPA Servicing Final Rule, it stated that “the consumer protection
purposes of RESPA include responding to borrower requests and complaints in a timely manner,
maintaining and providing accurate information, helping borrowers avoid unwarranted or
unnecessary costs and fees, and facilitating review for foreclosure avoidance options.”*® The
Bureau believes that these purposes similarly would be served by providing successors in interest
with the protections available to borrowers under Regulation X. Specifically, the Bureau
believes that applying Regulation X’s mortgage servicing rules to successors in interest would

provide these homeowners with access to information about the mortgage, help successors in

% Although successors in interest should not face the same credit reporting consequences after a foreclosure as
signatories to the debt, inconsistencies in the credit scoring system make uncertain any generalization about the
impact of a foreclosure on credit score, and successors in interest may, in some instances, face credit score risks
comparable to those of an original signatory. For example, a foreclosure judgment may be reported against the
successor in interest and reflected in the credit score as a judgment, regardless of whether the successor in interest
has personal liability on the debt.

0 78 FR 10695, 10709 (Feb. 14, 2013).
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interest avoid unwarranted or unnecessary costs and fees, and prevent unnecessary foreclosure.

The Bureau believes that it is especially important for the loss mitigation procedures in
8 1024.41 to apply to successors in interest. When the Bureau issued the 2013 RESPA Servicing
Final Rule, the Bureau stated that “establishing national mortgage servicing standards . . .
ensure[s] that borrowers have a full and fair opportunity to receive an evaluation for a loss
mitigation option before suffering the harms associated with foreclosure.”** The Bureau also
stated that “[t]hese standards are appropriate and necessary to achieve the consumer protection
purposes of RESPA, including facilitating borrowers’ review for loss mitigation options, and to
further the goals of the Dodd-Frank Act to ensure a fair, transparent, and competitive market for
mortgage servicing.”* The Bureau believes that these same consumer protection purposes
would be served by applying the loss mitigation procedures in § 1024.41 to successors in
interest, who, as homeowners of property securing a mortgage loan, may need to make payments
on the loan to avoid foreclosure.

The Bureau believes that successors in interest may represent a particularly vulnerable
group of consumers. Because successors in interest can face serious adverse consequences from
foreclosure, successors in interest often accede to the responsibilities of the mortgage loan
following death or divorce. Further, successors in interest may be more likely than other
homeowners to experience a disruption in household income and therefore may be more likely
than other homeowners to need loss mitigation to avoid foreclosure. The Bureau therefore

believes that requiring servicers to evaluate a complete loss mitigation application received from

*1d. at 10815.
“21d.
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a confirmed successor in interest under § 1024.41’s procedures would serve RESPA’s consumer
protection purposes.

Further, because a servicer’s acknowledgment of a successor in interest’s subsequent
assumption of the mortgage loan under State law is not subject to the Regulation Z Ability-to-
Repay Rule,* successors in interest are particularly dependent on a prompt loss mitigation
evaluation to assess the mortgage loan’s affordability. A servicer’s evaluation of a complete loss
mitigation application often provides the successor in interest with critical information about the
long-term affordability of the loan. The Bureau therefore believes that requiring servicers to
evaluate a complete loss mitigation application received from a confirmed successor in interest
supports the successor in interest in making a fully informed decision about whether to assume
the mortgage loan obligation under State law. The Bureau also believes that requiring servicers
to comply with 8 1024.41’s procedures with respect to confirmed successors in interest would
not impose significant costs on servicers.

With respect to Regulation Z, when the Bureau issued the 2013 TILA Servicing Final
Rule, the Bureau stated that “[t]he purposes of TILA are to “assure a meaningful disclosure of
credit terms so that the consumers will be able to compare more readily the various credit terms
available and avoid the uninformed use of credit’ and to protect consumers against inaccurate
and unfair credit billing practices.”** Additionally, the Bureau noted that the Dodd-Frank Act
“empowers the Bureau to prescribe rules regarding the disclosure of the ‘features’ of consumer

financial products and services generally . . . even if other Federal consumer financial laws do

% See 79 FR 41631 (July 17, 2014).
“ 78 FR 10901, 10914 (Feb. 14, 2013) (quoting 15 U.S.C. 1601(a)).
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not specifically require disclosure of such features,”** and that the Dodd-Frank Act “is a broad
source of authority to modify or exempt the disclosure requirements of TILA” regarding
“residential mortgage loans if the Bureau determines that such exemption or modification is in
the interest of consumers and in the public interest.”*® The Bureau believes that these purposes
would be served by applying Regulation Z’s mortgage servicing rules to successors in interest,
who, as homeowners of dwellings securing mortgage loans, may be required to make payments
on the loan to avoid foreclosure. Specifically, the Bureau believes that applying Regulation Z’s
mortgage servicing rules to successors in interest would protect successors in interest against
inaccurate and unfair payment crediting practices by the servicer of the mortgage loan on which
they may be making payments and which encumbers their property. The Bureau also believes
that applying Regulation Z’s mortgage servicing rules to successors in interest would benefit
consumers and the public because the rules would help prevent unnecessary foreclosure by, for
example, keeping successors in interest informed of the status of the mortgage loan and requiring
a servicer to credit promptly payments from successors in interest. Moreover, the proposed
amendments to Regulation Z would help ensure that successors in interest receive prompt
information about the amount necessary to pay off the mortgage loan, as other homeowners do
under Regulation Z.

Legal Authority. For the reasons expressed above in this part V.A., the Bureau believes
these proposed changes to the Mortgage Servicing Rules carry out the purposes of RESPA and

TILA. The Bureau is proposing to exercise its authority under sections 6(j)(3), 6(k)(1)(E) and

45 Id
|4,
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19(a) of RESPA to make these amendments relating to successors in interest to Regulation X’s
mortgage servicing rules. The Bureau is proposing to exercise its authority under section 105(a)
of TILA to make these amendments relating to successors in interest to Regulation Z’s mortgage
servicing rules. The Bureau is also proposing to exercise its authority under section 1022(b) of
the Dodd-Frank Act to prescribe regulations necessary or appropriate to carry out the purposes
and objectives of Federal consumer financial laws.

The Bureau believes that it is reasonable to interpret “borrower” under RESPA and
“consumer” under TILA to include successors in interest and to apply the Mortgage Servicing
Rules to confirmed successors in interest. The Bureau believes that this treatment is consistent
with State property law and thus the context in which RESPA and TILA were enacted. At
common law, a successor in interest “retains the same rights as the original owner, with no
change in substance.”®’ As a matter of State law, successors in interest have historically been
afforded many of the same rights and responsibilities as the prior borrower. For example, there
is a significant amount of State law indicating that a successor in interest, like the prior borrower,
possesses the right to redeem following the mortgagee’s foreclosure on the property.“®
Moreover, there is significant State law providing that the contractual rights and obligations
under the mortgage loan of the prior borrower are freely assignable to successors in interest.*®

Further, before the enactment of the Garn-St Germain Act, several States had longstanding

*7 Successor in interest, Black’s Law Dictionary (9th ed. 2009).

“8 “property sold subject to redemption . . . may be redeemed in the manner hereinafter provided, by the . . .
judgment debtor, or his successor in interest in the whole or any part of the property.” Phillips v. Hagart, 45 P. 843,
843 (Cal. 1896); see also, e.g., Forty-Four Hundred E. Broadway Co. v. 4400 E. Broadway, 660 P.2d 866, 868
(Az. Ct. App. 1982) (citing Call v. Thunderbird Mortg. Co., 375 P.2d 169 (Cal. 1962)); Brastrup v. Ellingson, 161
N.W. 553, 554 (N.D. 1917); Tate v. Dinsmore, 175 S.W. 528, 529 (Ark. 1915).

*° See, e.g., Badran v. Household Fin. Corp., 2008 WL 4335098, at *4 (Mich. Ct. App. 2008); Bermes v. Sylling,
587 P.2d 377 (Mont. 1978); In re Fogarty’s Estate, 300 N.Y.S. 231 (N.Y. Sur. Ct. 1937).
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prohibitions on the exercise of due-on-sale clauses, thereby limiting servicers to the same
contractual remedies with respect to successors in interest as were available against the prior
borrower, whether or not the successor in interest under State law assumes the legal obligation to
pay the mortgage.®® Additionally, while successors in interest may not be personally liable on
the mortgage note, absent their express assumption of such liability under State law, in a
significant number of mortgages across the United States, the borrower on the note is also under
State law not personally liable for the debt upon foreclosure because a deficiency judgment is not
allowed.” Accordingly, under State law, a successor in interest is often in virtually the same
legal position as the borrower on the note with respect to foreclosure.

The Bureau also believes that this treatment of successors in interest is consistent with
other aspects of Federal law. The Garn-St Germain Act, like the Bureau’s proposed amendments
to the Mortgage Servicing Rules, protects successors in interest from foreclosure after transfer of
homeownership to them. Additionally, several bankruptcy courts have held that successors in
interest are entitled to the same treatment as prior borrowers, for example with respect to curing
an arrearage on a mortgage and reinstating the loan.>

The Bureau is aware that some courts have indicated that successors in interest would not

¥ gee, e.g., Continental Fed. Sav. & Loan Ass’n v. Fetter, 564 P.2d 1013, 1017 n.4 (Okla. 1977) (collecting cases).
The Garn-St Germain Act later preempted restrictions on due-on-sale clauses generally, but prohibited exercise of
due-on-sale clauses with respect to certain categories of successors in interest. See 12 U.S.C. § 1701j-3(b)
(preempting restrictions); id. 8 1701j-3(d) (prohibiting exercise for certain categories).

*! Deficiency judgments against borrowers upon foreclosure are disallowed with respect to most residential
mortgages in several states, including Alaska, Arizona, California, Hawaii, Minnesota, Montana, Nevada, North
Dakota, Oklahoma, Oregon, and Washington. See Connecticut General Assembly, Office of Legislative Research,
OSR Research Report 2010-R-0327, Comparison of State Laws on Mortgage Deficiencies and Redemption Periods
(Dec. 9, 2011) (citing and updating National Consumer Law Center, Survey of State Foreclosure Laws (2009)),
available at http://www.cga.ct.gov/2010/rpt/2010-R-0327.htm.

%2 See, e.g., In re Smith, 469 B.R. 198, 202 (Bankr. S.D.N.Y. 2012); In re Curinton, 300 B.R. 78, 82 (Bankr. M.D.
Fla. 2003) (quoting In re Garcia, 276 B.R. 627, 631 (Bankr. D. Ariz. 2002)).
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ordinarily be considered borrowers under RESPA.*® Notwithstanding these cases, which were
decided without the benefit of regulations such as those that the Bureau is now proposing, the
Bureau believes that the term “borrower” may also be interpreted to include successors in
interest and that it is reasonable to consider confirmed successors in interest borrowers for the
purposes of the Mortgage Servicing Rules. As homeowners of a property securing a mortgage
loan, successors in interest typically must satisfy the loan’s payment obligations to avoid
foreclosure. As described above, successors in interest therefore step into the shoes of the
borrower for many legal purposes.
B. Regulation X
Section 1024.30 Scope
30(d) Successors in Interest

As explained in part V.A., the Bureau is proposing that all of the Mortgage Servicing
Rules apply to confirmed successors in interest (as defined by the proposed definition of
successor in interest, discussed in the section-by-section analysis of § 1024.31). Proposed
8 1024.30(d) accordingly provides that a successor in interest must be considered a borrower for
the purposes of subpart C of Regulation X (Regulation X’s mortgage servicing rules) once a
servicer confirms the successor in interest’s identity and ownership interest in a property that
secures a mortgage loan covered by Regulation X’s mortgage servicing rules. Confirmed
successors in interest covered by proposed § 1024.30(d) would not necessarily have assumed the

mortgage loan obligation (i.e., legal liability for the mortgage debt) under State law.>* The

%3 See, e.g., Wilson v. Bank of Am., N.A., 2014 WL 4744555, at *8-*10 (E.D. Pa. Sept. 24, 2014).
> As indicated in part V.A., supra, the Bureau understands that whether a successor in interest has assumed a
mortgage loan obligation (i.e., legal liability for the mortgage debt) under State law is a fact-specific question.
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Bureau also notes that the exemptions and scope limitations in Regulation X’s mortgage
servicing rules would also apply to the servicing of a mortgage loan with respect to a successor
in interest.>

As described in part V.A., the Bureau is proposing this change because the Bureau
believes, based on numerous reports from consumers, consumer advocacy groups, and other
stakeholders, that successors in interest face many of the challenges that Regulation X’s
mortgage servicing rules were designed to prevent. The Bureau believes that the same reasons
supporting the Bureau’s adoption of the 2013 RESPA Servicing Final Rule support proposed
8§ 1024.30(d) because successors in interest are homeowners whose property is subject to
foreclosure if the mortgage loan obligation is not satisfied, even though the successor in interest
may not have assumed that obligation under State law. The Bureau has considered each section
of Regulation X’s mortgage servicing rules and believes that each section should apply to
confirmed successors in interest.

The Bureau believes that it is appropriate to limit the application of this portion of the

proposed rule to successors in interest whom servicers have confirmed have an ownership

% Section 1024.30(b) exempts small servicers from §§ 1024.38 through 1024.41 (except § 1024.41(j)). Likewise,
§ 1024.30(b) provides an exemption from these sections with respect to reverse mortgage transactions and mortgage
loan transactions for which the servicer is a qualified lender. Accordingly, except as otherwise provided in

§ 1024.41(j), 88 1024.38 through 1024.41 would not apply to successors in interest with respect to small servicers,
reverse mortgage transactions, and mortgage loans for which the servicer is a qualified lender. Consistent with 12
CFR 591.5(b)(1), which excludes reverse mortgages from the Garn-St Germain’s Act limitation on the exercise of
certain due-on-sale clauses, the Bureau is therefore not proposing to apply § 1024.41°s foreclosure-related
protections with respect to reverse mortgages secured by a property acquired by a successor in interest. Under the
proposed rule, however, §8 1024.30 through 1024.37 would apply with respect to reverse mortgages secured by a
property acquired by a successor in interest. Similarly, § 1040.30(c) provides that § 1024.33(a) only applies to
mortgage loans that are secured by a first lien and that 8§ 1024.39 through 1024.41 only apply to mortgage loans
secured by property that is a borrower’s principal residence. Accordingly, with respect to successors in interest,

§ 1024.33(a) would only apply to mortgage loans that are secured by a first lien and §§ 1024.39 through 1024.41
would only apply to mortgage loans secured by property that is a borrower’s principal residence.
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interest in the property. Because some people representing themselves as successors in interest
may not actually have an ownership interest in the property, requiring servicers to apply
Regulation X’s mortgage servicing rules’ communication, disclosure, and loss mitigation
requirements to successors in interest before servicers have confirmed the successor in interest’s
identity and ownership interest in the property may present privacy and other concerns. It would
also be inappropriate to require servicers to incur substantial costs before confirming the
successor in interest’s identity and ownership interest in the property. However, the Bureau
believes that applying Regulation X’s mortgage servicing rules to confirmed successors in
interest does not present privacy concerns. The Bureau believes that a confirmed successor in
interest’s ownership interest in the property securing the mortgage loan is sufficient to allow the
successor in interest to receive information about the mortgage loan.

Specifically, the Bureau believes that 88 1024.35 and 1024.36 should apply to confirmed
successors in interest.”® When the Bureau issued §§ 1024.35 and 1024.36 in the 2013 RESPA
Servicing Final Rule, the Bureau stated that “both borrowers and servicers would be best served
if the Bureau were to clearly define a servicer’s obligation to correct errors or respond to
information requests.”®’ The Bureau believes that clearly defining a servicer’s obligation with
respect to a successor in interest would similarly benefit both servicers and successors in interest.
Under current § 1024.38(b)(1)(vi), servicers are required to have policies and procedures

reasonably designed to ensure that the servicer can identify and communicate with successors in

% As described in the section-by-section analysis of § 1024.36(i), infra, in addition to proposing that Regulation X’s
mortgage servicing rules, including § 1024.36, apply with respect to confirmed successors in interest, the Bureau is

also proposing a new information request requirement in § 1024.36(i) that applies before the servicer has confirmed
the successor in interest’s status.

> 78 FR 10695, 10736 (Feb. 14, 2013).
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interest. Because 88 1024.35 and 1024.36 do not currently necessarily apply to successors in
interest, however, the extent of the obligation to communicate with successors in interest, as well
as how a successor in interest may obtain information from a servicer, are not clear. The Bureau
therefore believes that 88 1024.35 and 1024.36 would provide important protections to
successors in interest. For instance, § 1024.35 would provide successors in interest with
important protections regarding a servicer’s failure to accept payments conforming to the
servicer’s written requirements for payments. Additionally, § 1024.36’s requirements to provide
information about the mortgage loan would prevent unnecessary foreclosure on the successor in
interest’s property by, for example, allowing a successor in interest to obtain information about
the servicer’s requirements for payments. Because successors in interest, like prior borrowers,
bear the risk of unnecessary foreclosure, the Bureau believes that 8§ 1024.35 and 1024.36 should
apply to successors in interest, as homeowners of the property, for the same reasons that these
rules apply to prior borrowers.

Providing successors in interest with protections under 8§ 1024.35 and 1024.36 may
cause servicers to incur costs, such as the cost of providing responses to information requests
from successors in interest and handling error resolution. The Bureau believes, however, that the
resulting consumer protection of this vulnerable group justifies the cost. Further, because
servicers are already required to comply with the requirements of 88 1024.35 and 1024.36 with
respect to prior borrowers and may already expend some resources to communicate with
successors in interest, the additional cost to servicers to apply these requirements to successors in
interest will be minimal.

As noted, the Bureau believes that providing confirmed successors in interest with

information about the mortgage loan as required by 88 1024.35 and 1024.36 does not present
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privacy concerns. The Bureau solicits comment on whether any information that could be
provided to successors in interest under 88 1024.35 and 1024.36 presents privacy concerns and
whether servicers should be permitted to withhold any information from successors in interest
out of such privacy concerns.

As explained in part V.A., the Bureau believes that the loss mitigation procedures
contained in § 1024.41 should apply to confirmed successors in interest and that servicers should
be required to evaluate successors in interest for loss mitigation options to prevent unnecessary
foreclosure. The Bureau believes that significant consumer harm flows from a servicer’s failure
to afford a successor in interest the same access to loss mitigation as other homeowners. As
discussed in part V.A., the Bureau also believes that requiring servicers to evaluate successors in
interest for loss mitigation prior to the successor in interest’s assumption of liability for the
mortgage debt under State law is consistent with Fannie Mae and Freddie Mac guidelines and
serves RESPA’s purposes.®® Accordingly, under the proposed rule, once a servicer confirms a
successor in interest’s identity and ownership interest in the property, if the servicer receives a
complete loss mitigation application from the successor in interest more than 37 days before a
foreclosure sale, for example, the servicer must evaluate the successor in interest for all loss
mitigation options available to the successor in interest, as required by § 1024.41(c)(1).

Consistent with 8 1024.41’s treatment of borrowers generally, the proposal would not
require a servicer to offer a successor in interest any particular loss mitigation option. Further,

under the proposed rule, a servicer could require a successor in interest to provide the same

%8 See Fannie Mae, Servicing Guide Announcement SVC-2013-17 (Aug. 28, 2013); Freddie Mac, Bulletin 2013-3
(Feb. 15, 2013).

39



information and meet the same criteria for loss mitigation as other borrowers. The proposed rule
would also not prevent a servicer from conditioning an offer for a loss mitigation option on the
successor in interest’s assumption of the mortgage loan obligation under State law or from
offering loss mitigation options to the borrower that differ based on whether the borrower would
simultaneously assume the mortgage loan obligation. Under the proposed rule, however, a
servicer could not condition review and evaluation of a loss mitigation application on the
successor in interest’s assumption of the mortgage obligation. Once a servicer confirms a
successor in interest’s identity and ownership interest in the property, a servicer would, for
example, be required under § 1024.41(b) to respond to a loss mitigation application from the
successor in interest and exercise reasonable diligence in obtaining documents and information
to complete the loss mitigation application. The foreclosure prohibitions under § 1024.41(f) and
(9) would also apply.

Providing successors in interest with § 1024.41’s protections may cause servicers to incur
costs. Servicers may have to devote additional resources to responding to and evaluating loss
mitigation applications from successors in interest. Further, providing successors in interest with
§ 1024.41’s protections may delay or prevent foreclosure on the property securing the mortgage
loan. The Bureau believes, however, that the resulting consumer protection of this vulnerable
group justifies the cost. Further, because servicers are already required to comply with
8§ 1024.41’s requirements with respect to prior borrowers, the additional cost to servicers to apply
these requirements to successors in interest should be minimal.

For similar reasons, the early intervention and continuity of contact requirements
contained in 88 1024.39 and 1024.40 should apply to confirmed successors in interest. In issuing

these provisions in the 2013 RESPA Servicing Final Rule, the Bureau stated that 8§ 1024.39 and
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1024.40 are “appropriate to achieve the consumer protection purposes of RESPA, including to
help borrowers avoid unwarranted or unnecessary costs and fees and to facilitate review of
borrowers for foreclosure avoidance options.”*® The Bureau further stated that §§ 1024.39 and
1024.40 are “necessary and appropriate to carry out the purpose . . . of the Dodd-Frank Act of
ensuring that markets for consumer financial products and services are fair, transparent, and
competitive” and that “consumers are provided with timely and understandable information to
make responsible decisions about financial transactions, and markets for consumer financial
products and services operate transparently and efficiently to facilitate access and innovation.”®
The Bureau believes that these same consumer protection purposes would be served by applying
88 1024.39 and 1024.40 to successors in interest, who as homeowners of a property securing a
mortgage loan may be required to make payments on the loan to avoid foreclosure. In particular,
the protections provided by §8 1024.39 and 1024.40 would serve to prevent unnecessary
foreclosure by alerting successors in interest to any delinquency on the mortgage loan secured by
their property and assisting with the process of applying for loss mitigation options.

Providing successors in interest with protections under 88 1024.39 and 1024.40 may
cause servicers to incur costs. In particular, servicers may be required to devote additional
staffing and personnel to communicating with successors in interest. The Bureau believes,
however, that providing consumer protections to this vulnerable group justifies the cost. Further,
because servicers are already required to comply with 88 1024.39’s and 1024.40’s requirements

with respect to prior borrowers, the additional cost to servicers to apply these requirements to

%% 78 FR 10695, 10791 (Feb. 14, 2013) (discussing 12 CFR 1024.39); see also id. at 10809-10 (discussing 12 CFR
1024.40).
*1d. at 10791.
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successors in interest should be minimal.

Finally, the Bureau believes that the requirements contained in 8 1024.33 (regarding
mortgage servicing transfers), § 1024.34 (regarding escrow payments and account balances), and
8 1024.37 (regarding force-placed insurance) should apply to confirmed successors in interest.
The same rationale for applying these rules to prior borrowers applies with respect to successors
in interest, who are also homeowners and may be required to make payments on the loan to
avoid foreclosure.®® Further, it would add unnecessary complexity to the rules to apply the rest
of Regulation X’s mortgage servicing rules to confirmed successors in interest but not to apply
88 1024.33, 1024.34, and 1024.37 to such successors in interest. The Bureau believes it is
preferable to apply all of Regulation X’s mortgage servicing rules to confirmed successors in
interest, unless there is a compelling reason not to apply a particular rule. The Bureau is aware
of no such compelling reason with respect to 8§ 1024.33, 1024.34, and 1024.37 but solicits
comment as to whether any such compelling reasons exist.

Providing successors in interest with protections under 8§ 1024.33, 1024.34, and 1024.37
may cause servicers to incur costs, in particular the costs involved in communicating with
successors in interest. The Bureau believes, however, that the resulting consumer protection of
this vulnerable group justifies the cost. Further, because servicers are already required to comply
with the requirements of 8§88 1024.33, 1024.34, and 1024.37 with respect to prior borrowers, the
additional cost to servicers to apply these requirements to successors in interest should be

minimal.

%1 See id. at 10727 (describing 12 CFR 1024.33); id. at 10734 (describing 12 CFR 1024.34); id. at 10763 (describing
12 CFR 1024.37).
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The Bureau solicits comment on whether any particular sections of Regulation X’s
mortgage servicing rules should apply with respect to successors in interest even if the servicer
has not confirmed the successor in interest’s identity and ownership interest in the property.
Further, the Bureau solicits comment on whether any particular sections of Regulation X’s
mortgage servicing rules should not apply with respect to confirmed successors in interest.

Proposed commentary. Proposed comment 30(d)-1 clarifies the requirement in proposed
§ 1024.30(d) that a successor in interest must be considered a borrower for the purposes of
Regulation X’s mortgage servicing rules once a servicer confirms the successor in interest’s
identity and ownership interest in the property. The proposed comment provides the example of
the application of § 1024.41’s loss mitigation procedures to successors in interest: If a servicer
receives a loss mitigation application from a successor in interest after confirming the successor
in interest’s identity and ownership interest in the property, the servicer must review and
evaluate the application and notify the successor in interest in accordance with the procedures set
forth in § 1024.41.5% The proposed comment also notes, in contrast, § 1024.36(i)’s requirement
that a servicer must respond to written requests for certain information from a potential successor
in interest in accordance with the requirements of § 1024.36(c) through (g) before confirming
that person’s status.

Proposed comment 30(d)-2 clarifies the effect on the prior borrower of a servicer’s
confirmation of a successor in interest’s identity and ownership interest in the property. The

proposed comment provides that, even after a servicer’s confirmation of a successor in interest’s

82 As described in the section-by-section analysis of § 1024.41(b), infra, proposed comment 41(b)-1.ii provides that
if a servicer receives a loss mitigation application from a potential successor in interest before confirming that
person’s identity and ownership interest in the property, the servicer is required to review and evaluate that loss
mitigation application upon such confirmation in accordance with the procedures set forth in § 1024.41.
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identity and ownership interest in the property, the servicer is still required to comply with the
requirements of Regulation X’s mortgage servicing rules with respect to the prior borrower,
unless that borrower also has either died or been released from the obligation on the mortgage
loan.®® Accordingly, once a servicer confirms a successor in interest’s identity and ownership
interest in the property and the prior borrower has either died or been released from the
obligation on the mortgage loan, the servicer would no longer be required to comply with the
requirements of Regulation X’s mortgage servicing rules with respect to the prior borrower. The
proposed comment also provides that the prior borrower retains any rights under Regulation X’s
mortgage servicing rules that accrued prior to the confirmation of the successor in interest to the
extent these rights would otherwise survive the prior borrower’s death or release from the
obligation. Accordingly, for example, a deceased borrower’s estate would still have any claims
that accrued prior to the borrower’s death.®* (As described in the section-by-section analysis of
8 1026.2(a)(11), the Bureau is proposing similar commentary with respect to Regulation Z’s
requirements.)

The Bureau is proposing comment 30(d)-2 because the Bureau believes that Regulation
X’s mortgage servicing rules would generally provide important protections to prior borrowers
even after confirmation of a successor in interest. The prior borrower may still be liable on the
mortgage note, and so the prior borrower may have significant legal interests at stake with

respect to the mortgage loan, including potential credit reporting and any subsequent foreclosure

8 Under proposed comment 30(d)-2, in the absence of confirmation of a successor in interest, the servicer is still
required to comply with Regulation X’s mortgage servicing rules with respect to the prior borrower (i.e., the prior
borrower’s estate) even if the prior borrower has died.

% See, e.g., Wilson, 2014 WL 4744555, at *8, *10-*18 (describing RESPA claims brought by “Plaintiff as
Administratrix of the Estate”).
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or resulting deficiency. The Bureau believes that these ongoing interests of prior borrowers
generally justify the continued application of Regulation X’s mortgage servicing rules to prior
borrowers after confirmation of a successor in interest. Alternatively, the Bureau seeks comment
on whether the prior borrower should not continue to receive Regulation X’s mortgage servicing
protections once a successor in interest’s identity and ownership interest have been confirmed.

The Bureau acknowledges that, under proposed comment 30(d)-2, servicers will
sometimes be required to comply with Regulation X’s mortgage servicing rules with respect to
more than one person—both the prior borrower and the successor in interest, as well as, in some
cases, multiple successors in interest who each acquire an ownership interest in a property. The
Bureau notes that, under the Mortgage Servicing Rules, it is already the case that the rules may
apply with respect to more than one borrower for a particular mortgage loan. It is quite common
for more than one borrower (for example, spouses) to be obligated on the mortgage note, and the
Mortgage Servicing Rules apply with respect to each borrower in such cases. Accordingly, the
Bureau does not believe that applying Regulation X’s mortgage servicing rules to successors in
interest presents novel challenges for servicers in this regard.

On the other hand, the Bureau does not believe that it often would be useful to the prior
borrower or the borrower’s estate after the borrower has either died or been released from the
obligation on the mortgage loan to continue to receive the protections of Regulation X’s
mortgage servicing rules once a servicer confirms a successor in interest’s identity and
ownership interest in the property. When a successor in interest has been confirmed and the
prior borrower has died, the borrower’s estate would typically have a relatively narrow interest in
the mortgage loan. Likewise, when the prior borrower has been released from the obligation on

the mortgage loan, that borrower may have interests relating to loan activity prior to the release
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of the obligation but would have little or no interest in subsequent loan activity. Accordingly,
the Bureau believes that prior borrowers should not receive Regulation X’s mortgage servicing
protections when a successor in interest has been confirmed and the prior borrower has also died
or been released from the mortgage obligation, but should retain any rights that accrued
previously to the extent such rights would otherwise survive the death of the borrower or the
release of the borrower from the obligation.

The Bureau solicits comment on whether other circumstances exist, beyond death and
relief of the obligation on the mortgage loan, in which Regulation X’s mortgage servicing rules
should not apply to the prior borrower once a successor in interest has been confirmed.

Section 1024.31 Definitions
Delinquency

Section 1024.31 contains definitions for various terms that are used throughout the
provisions of subpart C of Regulation X. It does not contain a definition of the term
“delinquency,” although it is defined for purposes of 88 1024.39(a) and (b) and 1024.40(a).
Since the publication of the 2013 RESPA Servicing Final Rule, the Bureau has received
numerous inquiries about how servicers should calculate delinquency with respect to those
provisions of the Mortgage Servicing Rules that refer to delinquency but do not define
delinquency. In particular, stakeholders have asked the Bureau how servicers should calculate
the 120-day foreclosure referral waiting period set forth in § 1024.41(f)(1)(i). To provide greater
clarity, the Bureau is proposing to add a single definition of “delinquency” that will apply to all
provisions in subpart C of Regulation X, and to remove the definitions from the commentary to
88 1024.39(a) and (b) and 1024.40(a).

Delinquency is currently defined for purposes of 88 1024.39(a) and (b) and 1024.40(a) as
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beginning “on the day a payment sufficient to cover principal, interest, and, if applicable, escrow
for a given billing cycle is due and unpaid, even if the borrower is afforded a period after the due
date to pay before the servicer assesses a late fee.”® Delinquency is not defined for purposes of
other sections of subpart C, including § 1024.41(f)(1), which prohibits a servicer from making
the first notice or filing for foreclosure unless “[a] borrower’s mortgage loan obligation is more
than 120 days delinquent.”

To address apparent confusion, as well as to ensure that the term “delinquency” is
interpreted consistently throughout Regulation X’s mortgage servicing rules, the Bureau is
proposing to remove the current definition of delinquency applicable to 8§ 1024.39(a) and (b)
and 1024.40(a) and to add a general definition of delinquency in § 1024.31 that would apply to
all sections of subpart C. ®® The Bureau is proposing to define delinquency as a period of time
during which a borrower and the borrower’s mortgage loan obligation are delinquent, and to
clarify within the proposed definition that a borrower and a borrower’s mortgage loan obligation
are delinquent beginning on the day a periodic payment sufficient to cover principal, interest,
and, if applicable, escrow, became due and unpaid, until such time as the payment is made.®’
Delinquency under the proposed definition is not triggered by a borrower’s failure to pay a late
fee, consistent with current comments 39(a)-1.i and 40(a)-3. As the Bureau explained in the

2012 RESPA Servicing Proposal, the Bureau believes that there is a low risk that borrowers who

% Comments 39(a)-1.i and 40(a)-3.

% The proposed definition would not affect the interpretation of § 1024.33(c), which prohibits servicers from
treating a borrower as “late for any purpose” if a transferee servicer receives a payment from a borrower within the
60-day period beginning on the effective date of a transfer.

87 Al three concepts—delinquency, delinquent borrower, and delinquent mortgage loan obligation—are used
interchangeably throughout subpart C. See, e.g., 12 CFR 1024.39(a) (“delinquent borrower”; “borrower’s
delinquency”); 12 CFR 1024.39(b) (same); 12 CFR 1024.41(f)(1)(i) (“A borrower’s mortgage loan obligation is
more than 120 days delinquent”).
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are otherwise current with respect to principal, interest, and escrow payments will be pushed into
foreclosure solely because of a failure to pay accumulated late charges.®®

In contrast with the definition of delinquency currently found in comments 39(a)-1.i and
40(a)-3, the proposed definition does not include the phrase “for a given billing cycle.” As used
in the context of the live contact and continuity of contact requirements under §8 1024.39 and
1024.40, respectively, that phrase was intended to ensure that the servicer met the respective
requirements of those rules during each billing cycle in which the borrower was delinquent.
However, such a definition would have created incongruities if applied to the 120-day
foreclosure referral waiting period in § 1024.41(f)(1)(i).

By proposing to define “delinquency,” the Bureau intends to provide servicers,
borrowers, and other stakeholders with clear guidance on how to determine whether a borrower
is delinquent for purposes of Regulation X’s servicing provisions and when the borrower’s
delinquency began. Servicers may use different definitions of “delinquency” for operational
purposes, and servicers may use different or additional terminology when referring to borrowers
who are late or behind on their payments—for example, servicers may refer to borrowers as
“past due” or “in default,” and may distinguish between borrowers who are “delinquent” and
“seriously delinquent.” Except as provided in the Mortgage Servicing Rules themselves, the
Bureau does not intend the proposed definition of delinquency to affect industry’s existing
procedures for identifying and dealing with borrowers who are late or behind on their payments.
The Bureau therefore seeks comment regarding whether the proposed definition has the potential

of interfering with industry’s existing policies and procedures. In addition, the Bureau seeks

% See 77 FR 57199, 57252 (Sept. 17, 2012).
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comment on whether there are alternative ways to articulate the proposed definition that may
improve uniform interpretation and implementation.

The Bureau is also proposing to add three comments to the proposed definition of
delinquency to provide servicers additional guidance in determining whether and for how long a
borrower has been delinquent. Proposed comment 31 (Delinquency)-1 essentially restates
existing comments 39(a)-1.i and 40(a)-3: that a borrower becomes delinquent beginning the day
on which the borrower fails to make a periodic payment, even if the servicer grants the borrower
additional time after the due date to pay before charging the borrower a late fee.

Proposed comment 31 (Delinquency)-2 explains how delinquency should be calculated if
a servicer applies a borrower’s payments to the oldest outstanding periodic payment. The
Bureau understands from its outreach that many servicers credit payments made to a delinquent
account to the oldest outstanding periodic payment; the model deed of trust provided by the
GSEs provides that the servicer will apply payments “in the order in which [they] became
due.”®® The Bureau also understands that some servicers that use this method may be concerned
about how to calculate the length of a borrower’s delinquency without increased certainty from
the Bureau.”® As it stated in the 2012 TILA Servicing Proposal, the Bureau believes that this
method of crediting payments provides greater consumer protection, because it advances the date

the borrower’s delinquency began and therefore shortens the length of a borrower’s

% See, e.g., Fannie Mae, Security Instruments, https://www.fanniemae.com/singlefamily/security-instruments
(security instruments for various states but with a uniform covenant that payments shall be applied to each periodic
payment in the order in which it became due); Fannie Mae & Freddie Mac, California Single Family Uniform
Instrument, Form 3005-4, available at https://www.fanniemae.com/content/legal_form/3005w.doc; Fannie Mae &
Freddie Mac, New York Single Family Uniform Instrument, Form 3033, available at
https://www.fanniemae.com/content/legal _form/3033w.doc.

© Am. Bankers Ass’n. Letter to Consumer Fin. Prot. Bureau (Oct. 24, 2014), available at
http://www.aba.com/Advocacy/commentletters/Documents/ABAL etterRollingDelinquencies102414.pdf.
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delinquency.”™ Nonetheless, consistent with its decision in the context of the 2013 TILA
Servicing Final Rule, the Bureau is not requiring servicers to apply payments to the oldest
outstanding periodic payment at this time. The Bureau initially proposed to require servicers to
apply payments in this way in the 2012 TILA Servicing Proposal, but it ultimately decided not to
adopt the proposed provision, finding that it provided limited consumer benefit and posed a
potential conflict with State law.”® The Bureau is not revisiting that decision in this rulemaking.
The Bureau will continue to monitor the market to evaluate servicers’ payment crediting
practices and those practices’ effects on consumers.

At this time, rather than requiring that servicers apply payments to the oldest outstanding
periodic payment, the Bureau is proposing comment 31 (Delinquency)-2 to clarify that, if a
servicer applies payments to the oldest outstanding periodic payment, the date of the borrower’s
delinquency must advance accordingly. The proposed comment includes an example illustrating
this concept. The example assumes a mortgage loan obligation with a periodic payment due on
the first of each month. The borrower misses the periodic payment due on January 1, but makes
a payment in full on February 1. The servicer credits the payment it received on February 1 to
the January deficiency. Pursuant to proposed comment 31 (Delinquency)-2, on February 2, the
borrower is one day delinquent. Servicers have indicated to the Bureau that if they apply
payments in this manner, this method of calculating delinquency means that, in light of the 120-
day foreclosure referral waiting period in § 1024.41(f)(1)(i), servicers will not be able to

foreclose on a borrower who misses one or two payments but does not become seriously

™ See 77 FR 57318, 57352-53 (Sept. 17, 2012).
"2 See 78 FR 10901, 10955-56 (Feb. 14, 2013).
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delinquent—for example, a borrower who misses one payment over the course of a year but
makes all other payments in full and on time. The Bureau understands that most servicers would
not treat such a borrower as seriously delinquent and would not initiate loss mitigation
procedures or seek to foreclose on that borrower. As such, the Bureau believes that the proposed
comment will not place a significant additional burden on most servicers. The Bureau will
continue to monitor the market to evaluate whether and to what extent servicers are choosing to
foreclose on borrowers who are only one or two payments behind, including whether such
foreclosure practices raise consumer protection concerns that would be appropriately addressed
through formal guidance or rulemaking.

Proposed comment 31 (Delinquency)-3 permits servicers to apply a payment tolerance to
partial payments under certain circumstances. The Bureau has learned from its outreach that
some servicers elect or are required to treat borrowers as having made a timely payment even if
they make payments that are less than the amount due by some small amount (perhaps as a result
of a scrivener’s error or recent ARM payment adjustment). The Bureau understands that
servicers that apply a payment tolerance advance the outstanding payment amount to the
borrower’s account, such that the account is reflected as current in the servicer’s systems. The
Bureau understands that the maximum amount these servicers use for a payment tolerance varies

from $10 to $50.” These servicers would prefer not to initiate early intervention

" The variation in the payment tolerance amounts used could relate to whether the servicer is bound by the terms of
the National Mortgage Settlement, which includes a mandatory payment tolerance policy: servicers subject to the
National Mortgage Settlement must accept and credit up to two payments that come within $50 of the scheduled
payment to the borrower’s account. The National Mortgage Settlement is available at:
http://www.nationalmortgagesettlement.com/. The five servicers subject to the National Mortgage Settlement are
Bank of America, JP Morgan Chase, Wells Fargo, CitiMortgage, and Ally/GMAC. Ocwen reached a separate
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communications, continuity of contact requirements, or loss mitigation procedures with those
borrowers for that given billing cycle. Proposed comment 31 (Delinquency)-3 permits servicers
that elect to advance outstanding funds to a borrower’s mortgage loan account to treat the
borrower’s insufficient payment as timely, and therefore not delinquent, for purposes of
Regulation X’s mortgage servicing rules. The comment clarifies, however, that if a servicer
chooses not to treat the borrower as delinquent for purposes of subpart C of Regulation X, the
borrower is not delinquent as defined in § 1024.31. This clarification is intended to prevent
servicers from selectively applying a payment tolerance only where doing so benefits the
servicer. Specifically, the clarification is intended to prevent the circumstance under which a
servicer treats a borrower as current in order to avoid the early intervention, continuity of
contact, or loss mitigation requirements, while treating the same borrower as delinquent for
purposes of initiating foreclosure under 8 1024.41(f)(1). The Bureau seeks comment on whether
it should limit servicers’ use of a payment tolerance to a specific dollar amount or percentage of
the periodic payment amount, and if so, what the specific amount or percentage should be.
Successors in Interest

As described in part V.A., the Bureau is proposing that, to the extent that the Mortgage
Servicing Rules apply to successors in interest, those rules should apply with respect to transfers
to all categories of successors in interest who acquired an ownership interest in the property
securing a mortgage loan in a transfer protected by the Garn-St Germain Act.” Accordingly, the

Bureau is proposing to add a definition of successor in interest to § 1024.31 that is broader than

settlement agreement containing an identical provision at a later time, also available at
http://www.nationalmortgagesettlement.com/.
™12 U.S.C. 1701j-3(d).
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the category of successors in interest contemplated by current 8 1024.38(b)(1)(vi) and that would
cover all categories of successors in interest who acquired an ownership interest in the property
securing a mortgage loan in a transfer protected by the Garn-St Germain Act. (As discussed in
the section-by-section analysis of § 1026.2(a)(27), the Bureau is proposing to add a similar
definition to Regulation Z.)

The proposed definition states that a successor in interest is a person to whom an
ownership interest in a property securing a mortgage loan is transferred from the borrower,
provided that the transfer falls under an exemption specified in the appropriate section of the
Garn-St Germain Act. The Bureau intends the proposed definition to apply throughout the
relevant proposed rule and commentary. (As discussed in the section-by-section analysis of
8 1024.38(b)(1)(vi), the Bureau is also proposing modifying current § 1024.38(b)(1)(vi) to
account for all protected transfers under the Garn-St Germain Act.)

The Bureau solicits comment on whether the proposed definition of successor in interest
is appropriate for the purposes of the Mortgage Servicing Rules. The Bureau also solicits
comment on whether certain categories of successors in interest protected by the Garn-St
Germain Act should not be covered by the Bureau’s definition of successor in interest. The
Bureau further solicits comment on whether additional categories of successors in interest,
beyond those protected by the Garn-St Germain Act, should be covered by the Bureau’s
definition of successor in interest.

The Bureau also solicits comment on whether the Mortgage Servicing Rules should
expressly and specifically address the status of persons who possess an ownership interest in the
property, have not have assumed the mortgage loan obligation (i.e., legal liability for the

mortgage debt) under State law, but did not acquire an ownership interest from a prior borrower
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on the mortgage loan. Such persons would include, for example, persons who purchased the
property jointly with the prior borrower but did not undertake the mortgage loan obligation when
the loan was originated and may not necessarily have assumed the mortgage loan obligation
thereafter. The Bureau is considering, but is not proposing at this time, expressly providing that
such persons are borrowers for the purposes of the Mortgage Servicing Rules. The Bureau
solicits comment on whether this category of persons are having difficulty with their treatment
by mortgage servicers, and if so, the extent and nature of the difficulty.
Section 1024.36 Requests for Information
36(a) Information Request

Section 1463(a) of the Dodd-Frank Act amended RESPA to add section 6(k)(1)(D),
which states that a servicer shall not fail to provide information regarding the owner or assignee
of a mortgage loan within ten business days of a borrower’s request. Currently, when a borrower
submits a request for information under 8 1024.36(a) asking for the owner or assignee of a
mortgage loan held by a trust in connection with a securitization transaction and administered by
an appointed trustee, comment 36(a)-2 provides that the servicer complies with § 1024.36(d) by
responding by identifying both the name of the trust and the name, address, and appropriate
contact information for the trustee. The comment provides that, among other examples, if a
mortgage loan is owned by Mortgage Loan Trust, Series ABC-1, for which XYZ Trust Company
is the trustee, the servicer complies with 8 1024.36(d) by responding to a request for information
regarding the owner or assignee of the mortgage loan by identifying the owner as Mortgage Loan
Trust, Series ABC-1, and providing the name, address, and appropriate contact information for
XYZ Trust Company as the trustee. Proposed amendments to comment 36(a)-2 would change

how a servicer must respond to such requests when Fannie Mae or Freddie Mac is the trustee,
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investor, or guarantor.

The Bureau has received feedback from industry suggesting that providing borrowers
with detailed information about the trust when Fannie Mae or Freddie Mac is the trustee,
investor, or guarantor is unnecessarily burdensome on servicers. According to industry,
servicers’ systems do not typically track the name of the trust for each such loan, so a servicer
must ask the trustee for this information each time it receives an information request asking for
the loan’s owner or assignee. Moreover, because the loss mitigation provisions for loans
governed by Fannie Mae or Freddie Mac are determined by Fannie Mae or Freddie Mac and not
by the trust, the trust-identifying information may be of less value to borrowers when Fannie
Mae or Freddie Mac is the trustee, investor, or guarantor. Industry has therefore requested that
the Bureau reconsider the requirement for a servicer to provide specific trust-identifying
information for loans governed by Fannie Mae’s or Freddie Mac’s servicing guidelines.

While the Bureau acknowledges industry’s concerns, the Bureau continues to believe that
a borrower should be able to obtain the identity of the trust by submitting a request for
information under § 1024.36(a). Consumer advocacy groups have informed the Bureau that
borrowers require trust-identifying information in order to raise certain claims or defenses during
litigation, as well as to exercise the extended right of rescission under § 1026.23(a)(3) when
applicable. Further, for loans held in a trust for which Fannie Mae or Freddie Mac is not the
trustee, investor, or guarantor, a borrower would require the trust-identifying information to
determine what loss mitigation options are available.

Nonetheless, the Bureau believes that, with respect to a loan for which Fannie Mae or
Freddie Mac is the trustee, investor, or guarantor, it may not be necessary for a servicer to

identify both the trustee and the trust in response to all requests for information seeking
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ownership information. To the extent that borrowers asking for the owner or assignee of a loan
are seeking information about loss mitigation options or the requirements imposed on the
servicer by the owner of the loan, such information is usually publicly available in Fannie Mae’s
or Freddie Mac’s respective Seller-Servicing Guide without distinction based on the particular
trust. If a borrower knows that Fannie Mae or Freddie Mac is the trustee, investor, or guarantor,
the borrower can look to those guides and related bulletins to learn what loss mitigation options
are available, what foreclosure processes the servicer must follow, how the servicer is
compensated, and a wide variety of other information applicable to the loan. Alternatively,
borrowers can access the appropriate website to learn more information once they know which
entity’s guidelines apply; both Fannie Mae and Freddie Mac maintain websites containing a
considerable amount of information relating to standards affecting borrowers’ mortgage loans.
Fannie Mae and Freddie Mac also maintain dedicated telephone lines for borrower inquiries. As
such, requiring a servicer to identify Fannie Mae or Freddie Mac as the owner or assignee of the
loan (without also identifying the name of the trust) would give most borrowers access to the
information they seek.

Given the foregoing considerations, the Bureau is proposing to revise comment 36(a)-2 to
provide that, for loans for which Fannie Mae or Freddie Mac is the trustee, investor, or
guarantor, a servicer complies with § 1024.36(d) by responding to requests for information
asking only for the owner or assignee of the loan by providing only the name and contact
information for Fannie Mae or Freddie Mac, as applicable, without also providing the name of
the trust. However, proposed comment 36(a)-2 also provides that, if a request for information
expressly requests the name or number of the trust or pool, the servicer complies with

8§ 1024.36(d) by providing the name of the trust, and the name, address, and appropriate contact
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information for the trustee, regardless of whether or not Fannie Mae or Freddie Mac is the
trustee, investor, or guarantor.

The Bureau believes that proposed comment 36(a)-2 would preserve a borrower’s access
to information while reducing burden on servicers by no longer requiring them to obtain trust-
identifying information for loans for which Fannie Mae or Freddie Mac is the trustee, investor,
or guarantor. Further, the Bureau believes that, by requiring servicers to provide specific trust-
identifying information upon a request expressly seeking such information, proposed comment
36(a)-2 would ensure that borrowers who do require specific trust-identifying information can
obtain it. For other borrowers, receiving trust-identifying information, which could appear
technical or unfamiliar, might be confusing and is unlikely to benefit the borrower.

The proposed amendments also restructure comment 36(a)-2 to improve clarity. The
proposed changes would not affect a servicer’s existing obligations with respect to loans not held
in a trust for which an appointed trustee receives payments on behalf of the trust, or with respect
to any loan held in a trust for which neither Fannie Mae nor Freddie Mac is the trustee, investor,
or guarantor. For loans that are not held in a trust for which an appointed trustee receives
payments on behalf of the trust, proposed amendments to comment 36(a)-2.i would preserve the
requirement for servicers to respond to a request for information regarding the owner or assignee
of a mortgage loan by identifying the person on whose behalf the servicer receives payments
from the borrower. This proposed revision subsumes the requirement in current comment 36(a)-
2.1 to identify the servicer or its affiliate as the owner or assignee when a loan is held in portfolio
and would therefore eliminate the current comment’s explicit reference to portfolio loans.

Proposed comment 36(a)-2.i also clarifies that a servicer is not the owner or assignee for

purposes of § 1024.36(d) if the servicer holds title to the loan, or title is assigned to the servicer,
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solely for the administrative convenience of the servicer in servicing the mortgage loan
obligation. This change is intended to bring the commentary to 8§ 1024.36(d) clearly in line with
the Regulation Z provisions in 8 1026.39 related to transfer of ownership notices. As to loans
held in a trust for which Fannie Mae or Freddie Mac is not the investor, guarantor, or trustee,
proposed comments 36(a)-2.1i.A and 36(a)-2.1i.B preserve the obligation in existing comment
36(a)-2.ii that servicers would still comply with 8 1024.36(d) by identifying both the trust and
the trustee of such loans to the borrower, regardless of how the borrower phrased the request for
ownership information.

Similarly, the proposed amendments would not change a servicer’s requirements for
responding to requests for ownership information for loans for which the Government National
Mortgage Association (Ginnie Mae) is the guarantor. As noted in both current comment 36(a)-2
and proposed comment 36(a)-2.ii.B, Ginnie Mae is not the owner or assignee of the loan solely
as a result of its role as a guarantor. In addition, servicing requirements for those loans are
governed by the Federal agency insuring the loan—such as the Federal Housing Association, the
Department of Veterans’ Affairs, the Rural Housing Services, or the Office of Public and Indian
Housing—not by Ginnie Mae itself.

36(i) Successors in Interest

The Bureau is proposing a new request for information requirement regarding the
confirmation of a successor in interest’s identity and ownership interest in the property.
Proposed 8 1024.36(i) requires a servicer to respond to a written request that indicates that the
person may be a successor in interest and that includes the name of the prior borrower and
information that enables the servicer to identify that borrower’s mortgage loan account. Under

the proposed rule, a servicer must respond to such a request by providing the person with
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information regarding the documents the servicer requires to confirm the person’s identity and
ownership interest in the property. With respect to the written request, the proposed rule requires
the servicer to treat the person as a borrower for the purposes of the procedural requirements of
8§ 1024.36(c) through (g)—for instance, the servicer must acknowledge receipt within five days
and respond in writing within 30 days without charge. The proposed rule also provides that if a
servicer has, under § 1024.36(b), established an address that a borrower must use to request
information, a servicer must comply with the requirements of § 1024.36(i) only for requests
received at the established address. As with the policies and procedures requirement regarding
successors in interest (proposed § 1024.38(b)(1)(vi), discussed in the section-by-section analysis
of § 1024.38(b)(1)(vi)), but unlike the application of Regulation X’s mortgage servicing rules to
successors in interest generally (proposed § 1024.30(d), discussed in the section-by-section
analysis of § 1024.30(d)), servicers would be required to comply with proposed § 1024.36(i)
before confirming the successor in interest’s identity and ownership interest in the property.

As indicated in part V.A., the Bureau is proposing 8§ 1024.36(i) to address problems faced
by successors in interest in confirming their identity and ownership interest in the property
securing the mortgage loan; the Bureau believes that these problems may lead to unnecessary
foreclosure on homeowners’ property. The Bureau is proposing 8 1024.36(i) in conjunction with
proposed § 1024.38(b)(1)(vi)(B) (see section-by-section analysis of § 1024.38(b)(1)(vi)), which
would require servicers to maintain policies and procedures that are reasonably designed to
ensure that the servicer can, upon identification of any potential successor in interest—including
through any request made by a potential successor in interest under § 1024.36(i) or any loss
mitigation application received from a potential successor in interest—promptly provide to the

potential successor in interest a description of the documents the servicer reasonably requires to
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confirm that person’s identity and ownership interest in the property and how the person may
submit a written request under § 1024.36(i) (including the appropriate address). The Bureau
intends that proposed § 1024.38(b)(1)(vi)(B) would require servicers to have policies and
procedures to determine what documents are reasonable to require from successors in interest in
particular circumstances, so that the servicer is prepared to provide promptly a description of
these documents, while proposed § 1024.36(i) would give potential successors in interest a
mechanism to obtain this information from servicers. The Bureau believes that the separate
requirement in proposed § 1024.36(i) is appropriate, in addition to the policies and procedures
requirement in proposed 8§ 1024.38(b)(1)(vi)(B), because information regarding the documents
the servicer requires to confirm a successor in interest’s status may be of importance to each
individual successor in interest and so each successor in interest should have a mechanism to
obtain this information from a servicer.

The Bureau intends that proposed § 1024.36(i) would apply to a broad range of written
communication from potential successors in interest. Under the proposed rule, the successor in
interest would not need to specifically request information regarding the documents the servicer
requires to confirm the person’s identity and ownership interest in the property. As with other
requests for information, the successor in interest would also not need to indicate specifically
that the request is a written request under 8 1024.36 or to make the request in any particular
form. Accordingly, servicers would be required to provide the information in response to any
written communication indicating that the person may be a successor in interest that is
accompanied by the name of the prior borrower and information that enables the servicer to
identify that borrower’s mortgage loan account. For instance, a servicer would be required to

provide the information regarding the documents the servicer requires to confirm a person’s
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identity and ownership interest in the property in response to a written request for loss mitigation
from a person other than a known borrower, because such a request suggests that the person may
be a successor in interest, or in response to a written statement from a person other than the
known borrower that the known borrower has died.

The Bureau is proposing this broad language because the Bureau is concerned that some
successors in interest may not be aware that they need to confirm their identity and ownership
interest in the property. In the alternative, the Bureau is also considering requiring servicers to
respond only to a written communication that actually requests this information. The Bureau
solicits comment on each approach. Additionally, the Bureau intends that proposed 8§ 1024.36(i)
would apply with respect to the servicer’s receipt of written communication from any potential
successor in interest unless and until the servicer becomes aware that the transfer to the successor
in interest was not protected by the Garn-St Germain Act.” The Bureau is proposing that the
requirement apply in this manner because the Bureau believes that even though a servicer may
be unaware at the time of initial contact with a potential successor in interest whether the transfer
was protected, in these situations the servicer should still communicate with the potential
successor in interest about confirmation and should not wait until it has reason to believe that the
transfer was protected.

The Bureau anticipates that many requests under proposed § 1024.36(i) will indicate the

nature of the transfer of the ownership interest from the prior borrower to the successor in

™ pursuant to the Bureau’s Same-Sex Marriage Couple Policy, see note 31, supra., a same-sex spouse would be
evaluated for confirmation as a successor in interest under proposed § 1024.38(b)(1)(vi)(B) as would any other
potential successor in interest. As with any potential successor in interest, confirmation of that person’s status as a
successor in interest would depend on whether, under State law, the person had acquired an ownership interest in a
property securing a mortgage loan in a transfer protected by the Garn-St Germain Act.
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interest. In that case, the Bureau anticipates that servicers will respond with information that is
specifically relevant to that successor in interest’s specific situation. The Bureau anticipates that,
if the potential successor in interest does not indicate the nature of the transfer of the ownership
interest to the successor in interest and the servicer does not otherwise have that information,
servicers will respond with more general information about how successors in interest may
confirm their identity and ownership interest in the property in a range of situations.

The Bureau solicits comment on whether a servicer should only be required to respond
under proposed 8§ 1024.36(i) when a possible successor in interest expressly requests information
regarding how to confirm the successor in interest’s identity and ownership interest in the
property.

The Bureau believes that it is appropriate for the requirements of § 1024.36(c) through
(9) to apply to requests under proposed § 1024.36(i). In particular, the Bureau believes that
requiring servicers to state in writing what documents the servicer requires to confirm a
successor in interest’s status would avoid confusion about what documents are required. The
Bureau also believes that applying the timing requirements in 8 1024.36(c) through (g) to
requests under 8 1024.36(i) would ensure that potential successors in interest promptly receive
this information from servicers.

The Bureau also believes that it is appropriate to require that requests under § 1024.36(i)
be sent to an exclusive address if a servicer has established one under § 1024.36(b), as is
required for other requests for information under § 1024.36. It would be unnecessarily
burdensome to require servicers to respond to requests for information from potential successors
in interest that the servicer receives at other locations. Because servicers are not ordinarily

required to respond to requests for information received at other locations, servicers would need
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to train staff and set up systems at these locations solely to comply with 8 1024.36(i). Further,
the Bureau believes that successors in interest would be able to send information requests to the
designated address because, under § 1024.36(b), a servicer that designates an address for receipt
of information requests must post the designated address on any website maintained by the
servicer if the website lists any contact address for the servicer and because successors in interest
may in some circumstances have access to written communications provided to the prior
borrower that identify the address. In the alternative, however, the Bureau is considering
requiring servicers to respond to requests for information received from potential successors in
interest at any location. The Bureau solicits comment on these two approaches and whether
there is another approach that would better facilitate communication between successors in
interest and servicers without unnecessarily burdening servicers.

The Bureau notes that, because § 1024.36(c) through (g) apply to requests under
proposed § 1024.36(i), 8 1024.36(f)(1)(i)’s rule on duplicative information applies to requests
under proposed 8§ 1024.36(i). A servicer is therefore not required to respond to a request under
proposed § 1024.36(i) if the information requested is substantially the same as information
previously requested for which the servicer has previously complied with its obligation to
respond. Accordingly, a servicer would not repeatedly need to provide substantially similar
information in response to every communication from successors in interest meeting the criteria
described in proposed § 1024.36(i). The Bureau solicits comment on whether this limitation is
sufficiently clear from the application of § 1024.36(c) through (g) to requests under proposed
8§ 1024.36(i) or whether instead the Bureau should issue appropriate clarifying commentary.

The application of Regulation X’s mortgage servicing rules’ scope provision

(8 1024.30(b)) to successors in interest means that proposed § 1024.36(i), but not proposed
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8§ 1024.38(b)(1)(vi), would apply to small servicers, with respect to reverse mortgage
transactions, and with respect to mortgage loans for which the servicer is a qualified lender.
Accordingly, small servicers, for example, would be required to respond to requests for
information under § 1024.36(i) by providing information about the documents the servicer
requires to confirm the person’s identity and ownership interest in the property, even though
small servicers would not be required to maintain policies and procedures to decide promptly
what documents the servicer reasonably requires to confirm the successor in interest’s identity
and ownership interest in the property. The Bureau believes that this approach appropriately
balances the burden on small servicers with the need for successors in interest to receive this
information. The Bureau solicits comment on alternatives to this approach.

Proposed commentary. Proposed comment 36(i)-1 provides that, for the purposes of
requests under 8 1024.36(i), a servicer is only required to provide information regarding the
documents the servicer requires to confirm the person’s identity and ownership interest in the
property, not any other information that may also be requested by the person. The Bureau is
proposing this comment to make clear that, while servicers would need to comply with the
procedural requirements of § 1024.36(c) through (g) with respect to providing information
regarding the documents the servicer requires to confirm the person’s identity and ownership
interest in the property, servicers are not required to provide any other information about the
mortgage loan that the potential successor in interest may request before confirmation of the
potential successor in interest’s status. The Bureau is proposing this comment because the
Bureau believes that it would be inappropriate to require servicers to provide information about
the mortgage loan before confirming a successor in interest’s identity and ownership interest in

the property. As discussed in the section-by-section analysis of § 1024.30(d), based on the
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application of proposed § 1024.30(d) to current § 1024.36, successors in interest would be able
to request information about the mortgage loan more generally once the servicer confirms the
successor in interest’s identity and ownership interest in the property.

The Bureau is not proposing, but is considering, additional requirements regarding
requests for information about the mortgage loan received by servicers from a potential
successor in interest before confirmation of that person’s status. The Bureau is considering
requiring servicers to provide the information requested upon confirmation of the successor in
interest’s status. A servicer would therefore be required to preserve any information requests
received from a potential successor in interest, so that the servicer would be able to respond to
the request upon confirmation of that person’s status.”® Alternatively, the Bureau is considering
requiring servicers to respond to any such requests from a potential successor in interest by
informing the potential successor in interest that the information request must be resubmitted
upon confirmation of the person’s status. The Bureau seeks comment on these approaches.
Section 1024.37 Force-placed Insurance
37(c) Requirements Before Charging Borrower for Force-placed Insurance
37(c)(2) Content of Notice
37(c)(2)(v)

Under § 1024.37(b), a servicer may not charge a borrower for force-placed insurance
“unless the servicer has a reasonable basis to believe that the borrower has failed to comply with

the mortgage loan’s contract requirement to maintain hazard insurance.” Section 1024.37(c)(1)

"8 As described in the section-by-section analysis of § 1024.41(b), infra, proposed comment 41(b)-1.ii similarly
provides that if a servicer receives a loss mitigation application from a potential successor in interest before
confirming that person’s status, upon such confirmation, the servicer is required to review and evaluate that loss
mitigation application in accordance with the procedures set forth in § 1024.41.
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requires a servicer to provide to a borrower an initial notice and a reminder notice before
assessing a fee or charge related to force-placed insurance. Sections 1024.37(c)(2) and
1024.37(d)(2) specify the notices’ content. Section 1024.37(c)(2)(v) requires the initial and
reminder force-placed insurance notices to include a statement that a borrower’s hazard
insurance has expired or is expiring, as applicable. This provision does not specify what a notice
must state if a borrower has insufficient coverage, such as when the borrower’s insurance
provides coverage in a dollar amount less than that required by the mortgage loan contract. The
Bureau is proposing to amend 8§ 1024.37(c)(2)(v) to address situations in which a borrower has
insufficient, rather than expiring or expired, hazard insurance. (As discussed in the section-by-
section analysis of § 1024.37(d)(2)(ii), the Bureau is proposing a related amendment to

§ 1024.37(d)(2)(ii)).

Specifically, § 1024.37(c)(2)(v) currently requires the initial notice to include a statement
that, among other things, “the borrower’s hazard insurance is expiring or has expired, as
applicable, and that the servicer does not have evidence that the borrower has hazard insurance
coverage past the expiration date . . . .” Section 1024.37(d)(2)(i)(C) requires the reminder notice
to include the same statement if, after providing the initial notice, a servicer does not receive any
evidence of hazard insurance.

The Bureau is concerned that the statements required by § 1024.37(c)(2)(v) and
() (2)(1)(C) may not afford servicers flexibility to address circumstances in which a borrower has
insufficient coverage. When a borrower has hazard insurance that is insufficient under the
mortgage loan contract’s requirements, a statement that coverage has expired or is expiring may
not be applicable. Similarly, the notices must state that the servicer does not have evidence that

the borrower has hazard insurance past the coverage date, but § 1024.37 does not permit the
66



notice to instead state that the servicer lacks evidence that the borrower’s hazard insurance
provides sufficient coverage. Moreover, 8 1024.37(c)(4) and (d)(4) prohibit a servicer from
including in the force-placed insurance notices any information other than that required by

8 1024.37(c)(2) or (d)(2). As a result, a servicer cannot explain on the notice itself that the
borrower’s hazard insurance is insufficient rather than expired or expiring. Although a servicer
could include such an explanation on a separate piece of paper in the same transmittal as the
force-placed insurance notice,’’ the Bureau believes that servicers and borrowers may benefit if
servicers are able to state on the notice itself that the servicer lacks evidence of sufficient
coverage.

Accordingly, the Bureau is proposing to amend § 1024.37(c)(2)(v) to provide that the
force-placed insurance notices must include a statement that the borrower’s hazard insurance is
expiring, has expired, or provides insufficient coverage, as applicable, and that the servicer does
not have evidence that the borrower has hazard insurance coverage past the expiration date or
evidence that the borrower has hazard insurance that provides sufficient coverage, as applicable.
The Bureau believes that this amendment may enable servicers to provide borrowers with notices
that are more accurately tailored for their precise circumstances and potentially avoid confusing
a borrower whose coverage is not expiring but is insufficient under the mortgage loan contract.

The Bureau solicits comments on whether other modifications to the required content of
the force-placed insurance notices are necessary or appropriate to address circumstances in
which a servicer force-places insurance for reasons other than expired or expiring coverage.

37(c)(4) Additional Information

" See 12 CFR 1024.37(c)(2) and (d)(2).
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Section 1024.37(c) currently requires servicers to provide a borrower a notice at least 45
days before assessing a fee or charge related to force-placed insurance. Section 1024.37(c)(4)
prohibits a servicer from including in the notice any information other than that required by
8 1024.37(c)(2), though a servicer may provide a borrower with additional information on
separate pieces of paper in the same transmittal. The Bureau is proposing to amend
§ 1024.37(c)(4) to grant servicers the flexibility to include a borrower’s mortgage loan account
number in the notice required by 8 1024.37(c)(1)(i). (As discussed in the section-by-section
analyses of § 1024.37(d)(4) and (e)(4), the Bureau is also proposing to make parallel
amendments to § 1024.37(d)(4) and (e)(4) with respect to the notices required by
§ 1024.37(c)(1)(ii) and (e)(1)(i).)

The Bureau has received questions inquiring whether servicers may include a borrower’s
mortgage loan account number in the notices required by § 1024.37, including the initial notice
required by 8§ 1024.37(c)(1)(i). The Bureau understands that providing a borrower’s mortgage
loan account number in the notice may facilitate identifying a borrower and locating the
borrower’s account information when the borrower contacts the servicer in response to the force-
placed insurance notice. Under the current rule, however, servicers may not include any
additional information on the required notices and therefore may include a borrower’s account
number only on a separate piece of paper in the same transmittal.

In the 2013 RESPA Servicing Final Rule, the Bureau explained that providing required
information along with additional information in the same notice could obscure the most

important information or lead to information overload. The Bureau stated that it would be better
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if servicers have the latitude to provide the additional information on separate pieces of paper in
the same transmittal.”

Nonetheless, the Bureau believes it may be appropriate to give servicers the flexibility to
include a borrower’s mortgage loan account number in the notices required by § 1024.37. An
account number is a customary disclosure on communications between a servicer and a
borrower. The Bureau believes that an account number is unlikely to obscure other information
on the notices or lead to information overload. The Bureau also believes that including the
borrower’s mortgage loan account number may help to facilitate communications between a
borrower and a servicer regarding a notice provided under § 1024.37. The Bureau does not
believe that servicers should be required to include a separate piece of paper in the transmittal
solely to identify the mortgage loan account number. Therefore, the Bureau is proposing to
amend § 1024.37(c)(4) to grant servicers the flexibility to include a borrower’s mortgage loan
account number in the notices required by § 1024.37.

The Bureau seeks comment on this proposal to grant servicers flexibility to include a
borrower’s mortgage loan account number in the notices required by § 1024.37 and whether
there are other types of information that servicers should be allowed to include that would not
obscure the required disclosures or create information overload.

37(d) Reminder Notice
37(d)(2) Content of the Reminder Notice
37(d)(2)(ii) Servicer Not Receiving Demonstration of Continuous Coverage

The Bureau is proposing to amend § 1024.37(d)(2)(ii), which specifies the information a

8 78 FR 10695, 10770 (Feb. 14, 2013).

69



force-placed insurance reminder notice must contain if a servicer does not have evidence that the
borrower has had hazard insurance in place continuously. This provision does not address the
scenario in which a servicer receives evidence that the borrower has had hazard insurance in
place continuously, but the servicer lacks evidence that the continued hazard insurance is
sufficient under the mortgage loan contract. As discussed in the section-by-section analysis of

8 1024.37(c)(2)(v), while a servicer could include on a separate piece of paper a statement
clarifying that it is purchasing insurance due to insufficient coverage, the Bureau believes it may
be preferable for the notice itself to be clear in this regard.

In order to align the requirements of § 1024.37(d)(2)(ii) with the proposed changes to
8 1024.37(c)(2)(v), the Bureau is proposing to amend § 1024.37(d)(2)(ii) to clarify that the
provision applies when a servicer has received hazard insurance information after providing the
initial notice but has not received evidence demonstrating that the borrower has had sufficient
hazard insurance coverage in place continuously. The Bureau believes that this amendment
would clarify § 1024.37(d)(2)(ii)’s applicability when a borrower has insufficient hazard
insurance.

The Bureau solicits comment on whether other modifications to the required contents of
the force-placed insurance notices are necessary or appropriate to address circumstances in
which a servicer force-places insurance for reasons other than expired or expiring coverage.
37(d)(2)(ii)(B)

The proposal makes a technical correction to § 1024.37(d)(2)(ii)(B) to correct the
statement that the notice must set forth the information required by 8 1024.37(c)(2)(ii) through
(iv), (x), (xi), and (d)(2)(i)(B) and (D). Section 1024.37(d)(2)(ii)(B) should state that the notice

must also set forth information required by § 1024.37(c)(2)(ix).
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37(d)(3) Format

Section 1024.37(d)(3) sets forth certain formatting requirements for the reminder notice
required by § 1024.41(c)(1)(ii). The reminder notice contains some of the same information as
the initial notice provided under § 1024.37(c)(1)(i). The proposal makes a technical correction to
8 1024.37(d)(3) to state that the formatting instructions in § 1024.37(c)(3), which apply to
information set forth in the initial notice, also apply to the information set forth in the reminder
notice provided pursuant to § 1024.37(d). The purpose of this change is to clarify that, when the
same information appears in both the initial notice and the reminder notice, that information
must be formatted the same way in both notices.

37(d)(4) Additional Information

The Bureau is proposing two amendments with respect to § 1024.37(d)(4). First, the
Bureau is proposing to amend § 1024.37(d)(4) to give servicers the flexibility to include a
borrower’s mortgage loan account number in the notice required by 8 1024.37(c)(1)(ii). For the
reasons discussed in the section-by-section analysis of § 1024.37(c)(4), the Bureau believes that
giving servicers flexibility to include the account number may benefit servicers and borrowers
without obscuring other information on the notice or leading to information overload.

The Bureau seeks comment on this proposal to grant servicers flexibility to include a
borrower’s mortgage loan account number in the notices required by § 1024.37 and whether
there are other types of information that servicers should be allowed to include that would not
obscure the required disclosures or create information overload.

Second, the proposal makes technical corrections to redesignate comment 37(d)(4)-1 as
comment 37(d)(5)-1, and to correct an erroneous reference in that comment to § 1024.37(d)(4),

which instead should be a reference to § 1024.37(d)(5).
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37(e) Renewing or Replacing Force-placed Insurance
37(e)(4) Additional Information

The Bureau is proposing two amendments with respect to § 1024.37(e)(4). First, the
Bureau is proposing to amend § 1024.37(e)(4) to give servicers the flexibility to include a
borrower’s mortgage loan account number in the notice required by 8 1024.37(e)(1)(i). For the
reasons discussed in the section-by-section analysis of § 1024.37(c)(4), the Bureau believes that
giving servicers flexibility to include the account number may benefit servicers and borrowers
without obscuring other information on the notice or leading to information overload.

The Bureau seeks comment on this proposal to grant servicers flexibility to include a
borrower’s mortgage loan account number in the notices required by § 1024.37 and whether
there are other types of information that servicers should be allowed to include that would not
obscure the required disclosures or create information overload.

Second, the proposal makes a technical correction to remove the unnecessary words “[a]s
applicable” from § 1024.37(e)(4).

Legal Authority

These proposed amendments and clarifications to § 1024.37 implement sections
6(k)(1)(A), 6(k)(2), 6(1), and 6(m) of RESPA.

Section 1024.38 General Servicing Policies, Procedures, and Requirements
38(b) Objectives
(38)(b)(1)(vi) Successors in Interest

Current 8 1024.38(b)(1)(vi) provides that servicers shall maintain policies and procedures

that are reasonably designed to achieve the objective of, upon notification of the death of a

borrower, promptly identifying and facilitating communication with the successor in interest of
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the deceased borrower with respect to the property securing the deceased borrower’s mortgage
loan. The Bureau is proposing several modifications to this requirement. Like proposed

8 1024.36(i) (see section-by-section analysis of § 1024.36(i)), proposed § 1024.38(b)(1)(vi)
applies with respect to potential successors in interest before the servicer confirms the successor
in interest’s identity and ownership interest in the property. By contrast, the Mortgage Servicing
Rules generally would not apply to successors in interest (see section-by-section analysis of

8§ 1024.30(d)) until the servicer has confirmed the person’s identify and ownership interest in the
property securing the mortgage loan.

Consistent with the proposed definition of successor in interest (see section-by-section
analysis of § 1024.31), proposed 8§ 1024.38(b)(1)(vi) expands the current policies and procedures
requirement regarding identifying and communicating with successors in interest beyond the
situation of borrower death. Proposed § 1024.38(b)(1)(vi)(A) requires servicers to maintain
policies and procedures that are reasonably designed to ensure that the servicer can identify and
facilitate communication with any potential successors in interest upon notification either of the
death of a borrower or of any transfer of the property securing a mortgage loan. The Bureau
expects that a servicer may be notified of the existence of a potential successor in interest in a
variety of ways, either directly (by the successor in interest identifying him or herself) or
indirectly (such as by receipt of a loss mitigation application from someone other than the prior
borrower). The Bureau also notes that, although the proposed rule applies only with respect to
transfers to successors in interest who acquired an ownership interest in the property securing a
mortgage loan in a transfer protected by the Garn-St Germain Act, proposed
8 1024.38(b)(1)(vi)(A) applies with respect to the servicer’s initial notification of any transfer of

the property securing a mortgage loan unless and until the servicer becomes aware that the
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transfer to the successor in interest was not protected by the Garn-St Germain Act. The Bureau
IS proposing that the requirement apply in this manner because the Bureau believes that even
though a servicer may be unaware at the time of initial contact with a potential successor in
interest whether the transfer was protected, the servicer should still identify and facilitate
communication with the potential successor in interest; the servicer should not wait until it has
reason to believe that the transfer was protected.

Proposed § 1024.38(b)(1)(vi)(B) requires servicers to maintain policies and procedures
that are reasonably designed to ensure that the servicer can, upon identification of a potential
successor in interest—including through any request made by a potential successor in interest
under 8 1024.36(i) or any loss mitigation application received from a potential successor in
interest—provide promptly to the potential successor in interest a description of the documents
the servicer reasonably requires to confirm that person’s identity and ownership interest in the
property and how the person may submit a written request under § 1024.36(i) (including the
appropriate address). The Bureau intends that this rule would require servicers to have policies
and procedures in place so that the servicer can determine what documents are reasonable to
require from successors in interest in particular circumstances, so that servicers are able to
provide a description of these documents promptly. (As explained in the section-by-section
analysis of proposed § 1024.38(b)(1)(vi), proposed comment 38(b)(1)(vi)-1 further clarifies the
requirement that the documents required by the servicer are reasonable in the particular
circumstances of a specific successor in interest.) As explained in the section-by-section analysis
of § 1024.36(i), the Bureau is proposing 8 1024.38(b)(1)(vi)(B) in conjunction with proposed
8§ 1024.36(i), which requires servicers to respond to information requests indicating that a person

may be a successor in interest by providing information regarding the documents the servicer
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requires to confirm the person’s identity and ownership interest in the property. Accordingly,
proposed § 1024.38(b)(1)(vi)(B) requires servicers to have policies and procedures in place to
determine what documents to provide to potential successors in interest who contact them.
Proposed 8 1024.36(i) also provides potential successors in interest a mechanism to prompt
servicers to provide this information.

Additionally, proposed § 1024.38(b)(1)(vi)(C) requires servicers to maintain policies and
procedures that are reasonably designed to ensure that the servicer can, upon the receipt of such
documents (i.e., those the servicer reasonably requires to confirm that person’s identity and
ownership interest in the property), promptly notify the person, as applicable, that the servicer
has confirmed the person’s status, has determined that additional documents are required (and
what those documents are), or has determined that the person is not a successor in interest. The
proposed rule would require servicers to have policies and procedures in place to confirm
promptly potential successors in interest’s status, so that a servicer can promptly notify the
person whether the servicer has confirmed the person’s status or if additional documents are
required. The Bureau intends to provide servicers with flexibility under this proposed rule
regarding the form of notification to a potential successor in interest. The Bureau does not
believe that it is appropriate to require servicers to notify the potential successor in interest in
writing. Adding an additional written notice requirement could be unnecessarily burdensome on
servicers and may delay servicer responses to successors in interest. The Bureau solicits
comment, however, on whether servicers should instead be required to notify a potential
successor in interest in writing whether the servicer has confirmed the person’s status.

As explained in part VV.A., the Bureau is proposing these changes to 8 1024.38(b)(1)(vi)

because the Bureau believes, based on reports from consumers, consumer advocacy groups, and
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other stakeholders, that successors in interest often have difficulty demonstrating their identity
and ownership interest in the property to servicers’ satisfaction. The Bureau believes, therefore,
that changes to the Bureau’s rules are appropriate to clarify servicers’ obligations and ensure that
the requirements are widely understood and enforceable.

The Bureau also solicits comment on whether other changes to Regulation X’s mortgage
servicing rules would protect successors in interest from unnecessary foreclosure before a
servicer has confirmed the successor in interest’s status, and, if so, what these changes would be.

Proposed commentary. Proposed comment 38(b)(1)(vi)-1 clarifies that the documents a
servicer requires to confirm a potential successor in interest’s identity and ownership interest in
the property must be reasonable in light of the laws of the relevant jurisdiction, the successor in
interest’s specific situation, and the documents already in the servicer’s possession. The
proposed comment provides that the required documents may, where appropriate, include, for
example, a death certificate, an executed will, or a court order.

The Bureau is proposing comment 38(b)(1)(vi)-1 because, as described in part V.A, the
Bureau believes, based on repeated reports from consumers, consumer advocacy groups, and
other stakeholders, that servicers may request documentation to prove the successor in interest’s
identity and ownership interest in the property that is unreasonable in the successor in interest’s
particular situation. For instance, the Bureau has heard reports that servicers may request
probate documents for transfers upon death in which probate is not required, such as when
spouses own a property in joint tenancy and the ownership interest in the property transfers as a
matter of law upon one spouse’s death.

Proposed comment 38(b)(1)(vi)-2 provides examples illustrating documents that a

servicer may require to confirm a potential successor in interest’s identity and ownership interest
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in the property and that generally would be reasonable, subject to the relevant law governing
each situation, in four common situations involving potential successors in interests. These
situations are:

(1) Tenancy by the entirety or joint tenancy. A potential successor in interest indicates
(or the servicer knows from its records or other sources) that the prior borrower and the potential
successor in interest owned the property as tenants by the entirety or joint tenants and that the
prior borrower has died. To demonstrate that the potential successor in interest has an ownership
interest in the property upon the death of the prior borrower, applicable law does not require a
probate proceeding, but requires only that there be a prior recorded deed listing both the potential
successor in interest and the prior borrower as tenants by the entirety (e.g., married grantees) or
joint tenants. The proposed comment provides that it would be reasonable for the servicer to
require the potential successor in interest to provide documentation of the recorded instrument, if
the servicer does not already have it, and the deceased borrower’s death certificate. The
proposed comment also provides that, because a probate proceeding is not required under
applicable law, requiring documentation of a probate proceeding would be unreasonable.

(2) Affidavits of heirship. A potential successor in interest indicates that he or she
acquired an ownership interest in the property upon the death of the prior borrower through
intestate succession. To demonstrate that the potential successor in interest has an ownership
interest in the property upon the death of the prior borrower, applicable law does not require a
probate proceeding, but requires only an appropriate affidavit of heirship documenting the chain
of title. The proposed comment provides that it would be reasonable for the servicer to require
the potential successor in interest to provide the affidavit of heirship and the death certificate of

the prior borrower. The proposed comment also provides that, because a probate proceeding is
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not required under applicable law, requiring documentation of a probate proceeding would be
unreasonable.

(3) Divorce or legal separation. A potential successor in interest indicates that he or she
acquired an ownership interest in the property from a spouse who is a borrower as a result of a
property agreement incident to a divorce proceeding. Under applicable law, transfer from the
borrower spouse is demonstrated by a final divorce decree and accompanying separation
agreement executed by both spouses. Applicable law does not require a deed conveying the
interest in the property. The proposed comment provides that it would be reasonable for the
servicer to require the potential successor in interest to provide documentation of the final
divorce decree and an executed separation agreement. The proposed comment also provides that
because applicable law does not require a deed, requiring documentation of a deed would be
unreasonable.

(4) Living spouses or parents. A potential successor in interest indicates that he or she
acquired an ownership interest in the property from a living spouse or parent who is a borrower
by quitclaim deed or act of donation. The proposed comment provides that it would be
reasonable for the servicer to require the potential successor in interest to provide the quitclaim
deed or act of donation. The proposed comment also provides that it would be unreasonable to
require additional documents to establish ownership.

The Bureau is proposing comment 38(b)(1)(vi)-2 because the Bureau believes that it
would be helpful to provide more specific guidance about what are reasonable documents to
require from a potential successor in interest to confirm the person’s status as a successor in
interest in very common and straightforward situations. The Bureau recognizes that this

proposed comment does not cover all possible situations involving successors in interest and that
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additional documents may be required in certain less straightforward situations. In particular, the
Bureau notes that this proposed comment does not describe situations involving the death of a
borrower with a will or trust. The Bureau has not included commentary regarding such
situations because the Bureau believes that such situations may not always be as straightforward
as the examples provided. For instance, situations involving the death of a borrower with a will
may require probate documentation. Additionally, the Bureau believes that servicers may be
more familiar with situations where the borrower has a will or trust and that therefore servicers
may need less guidance from the Bureau in determining what documents are appropriate in these
circumstances.

The Bureau solicits comment on whether proposed comment 38(b)(1)(vi)-2 accurately
describes examples of reasonably required documents to confirm a successor in interest’s
identity and ownership interest in the property. The Bureau also solicits comment on whether it
would be reasonable for servicers to require additional documents (such as affidavits or notarized
copies) from a potential successor in interest to confirm the validity of documents submitted by
the potential successor in interest. The Bureau also solicits comment on whether the Bureau
should include other common examples of reasonably required documents to confirm a successor
in interest’s identity and ownership interest in the property and what those examples should be.

Proposed comment 38(b)(1)(vi)-3 clarifies proposed § 1024.38(b)(1)(vi)(C )’s
requirement that servicers maintain policies and procedures reasonably designed to ensure that
the servicer can, upon the receipt of the documents that the servicer reasonably requires,
promptly notify the person, as applicable, that the servicer has confirmed the person’s status, has
determined that additional documents are required (and what those documents are), or has

determined that the person is not a successor in interest. The proposed comment provides that,
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upon the receipt of the documents, the servicer’s confirmation must be sufficiently prompt so as
not to interfere with the successor in interest’s ability to apply for loss mitigation options
according to the procedures provided in § 1024.41. The proposed comment also provides that, in
general, a servicer’s policies and procedures must be reasonably designed to ensure that
confirmation of a successor in interest’s status occurs at least 30 days before the next applicable
milestone provided in proposed comment 41(b)(2)(ii)-2.”°

The Bureau is proposing comment 38(b)(1)(vi)-3 because the Bureau understands that
successors in interest may have difficulty pursuing loss mitigation options to avoid foreclosure
when the servicer does not promptly confirm the successor in interest’s identity and ownership
interest in the property. The Bureau has heard reports that miscommunication and delay in the
process of confirming successors in interest’s identity and ownership interest in the property
sometimes prevent successors in interest from successfully applying for loss mitigation. In
general, as each milestone provided in proposed comment 41(b)(2)(ii)-2 passes, a borrower is
likely to enjoy fewer protections under § 1024.41 when the application becomes complete.

Proposed comment 38(b)(1)(vi)-3 would help to ensure that servicer delay in
confirmation of successor in interest status would not unnecessarily hinder successors in
interest’s ability to apply for loss mitigation options. The Bureau believes that servicers
generally are aware of the progress of each loan in the foreclosure process. Accordingly, the
Bureau believes that it would not be particularly burdensome for servicers to design policies and

procedures for confirming potential successors in interest’s status that take into account the

™ proposed comment 41(b)(2)(ii)-2 provides the following milestones: “i. The date by which any document or
information submitted by a borrower will be considered stale or invalid pursuant to any requirements applicable to
any loss mitigation option available to the borrower; ii. The date that is the 120th day of the borrower's delinquency;
iii. The date that is 90 days before a foreclosure sale; iv. The date that is 38 days before a foreclosure sale.”
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foreclosure status of a particular loan, so that the servicer would be able to confirm the successor
in interest’s status sufficiently promptly for the successor in interest to apply for loss mitigation
under § 1024.41. The proposed comment provides that, in general, confirmation of a successor
in interest’s status at least 30 days before the next applicable milestone would provide the
successor in interest sufficient opportunity to pursue loss mitigation.

As with other policies and procedures required by § 1024.38, the policies and procedures
required under proposed § 1024.38 (b)(1)(vi) would have to be “reasonably designed” to achieve
the stated objective. The Bureau recognizes that, for various reasons (e.g., the timing of the
servicer’s receipt of documents from the potential successor, the status of pending foreclosure
proceedings, etc.), it may not be possible in every case to confirm a successor in interest’s status
sufficiently promptly so as not to interfere with the successor in interest’s ability to apply for loss
mitigation options according to the procedures provided in § 1024.41 or to confirm a successor
in interest’s status 30 days before the next applicable milestone provided in proposed comment
41(b)(2)(i1)-2. However, the Bureau believes that servicers should be able to adopt policies and
procedures to ensure that they generally confirm the status of successors in interest sufficiently
promptly for successors in interest to apply for loss mitigation options according to the
procedures provided in § 1024.41.

The Bureau solicits comment generally on proposed 8 1024.38(b)(1)(vi). Further,
proposed § 1024.38(b)(1)(vi) uses the word “promptly” in several instances. The Bureau is
considering adding commentary clarifying what the Bureau considers “promptly” to mean in the
various instances. The Bureau solicits comment on whether it should add this commentary and if
so, what should be considered “promptly” for the purposes of § 1024.38(b)(1)(vi).

38(b)(2) Properly Evaluating Loss Mitigation Applications
81



38(b)(2)(vi)

The Bureau is proposing to add 8§ 1024.38(b)(2)(vi), which requires a servicer to maintain
policies and procedures reasonably designed to ensure that the servicer can promptly identify and
obtain documents or information not in the borrower’s control that the servicer requires to
determine which loss mitigation options, if any, to offer the borrower in accordance with the
requirements of proposed § 1024.41(c)(4), discussed below.

Under current 8 1024.41(c)(1), if a servicer receives a complete loss mitigation
application more than 37 days before a foreclosure sale, the servicer shall, within 30 days of
receipt, evaluate the borrower for all loss mitigation options available to the borrower and
provide the notice required under 8 1024.41(c)(1)(ii). Section 1024.41(b)(1) defines a complete
loss mitigation application to include information that the servicer requires from a borrower in
evaluating applications for the loss mitigation options available to the borrower.®® Thus, a loss
mitigation application becomes complete notwithstanding that a servicer might require additional
information that is not in the control of the borrower.®

Through outreach efforts, the Bureau has learned that servicers cannot always obtain
necessary third-party information in time to evaluate a borrower’s complete loss mitigation
application within 30 days of receipt as required by § 1024.41(c)(1). Servicers and Federal
agencies have informed the Bureau that this can occur because a servicer delays requesting the
information or because a third party from whom the servicer requested the information delays

providing it. Currently, § 1024.41 does not specifically address this circumstance—when a

8 12 CFR 1024.41(b)(1).
8 See comment 41(b)(1)-5.
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servicer is unable to obtain information not in the borrower’s control within 30 days of receiving
a complete application and thus cannot complete the evaluation within that timeframe as required
by § 1024.41(c)(1). Proposed 8 1024.41(c)(4), discussed in more detail in the section-by-section
analysis of § 1024.41(c)(4), addresses these issues by adding requirements with respect to the
servicer’s obligation to pursue necessary information not in the borrower’s control and the
servicer’s responsibilities if such information is not obtained within 30 days after a complete
application is received.

Servicers often need to be able to access information from parties other than the borrower
at different points during a loss mitigation application process. The Bureau believes that the
policies and procedures requirements in proposed 8 1024.38(b)(2)(vi) would facilitate
compliance with the requirements for gathering information not in the borrower’s control under
proposed § 1024.41(c)(4). Maintaining such policies and procedures would ensure that servicers
efficiently identify and obtain information not in the borrower’s control in accordance with
8 1024.41(c)(4). Efficiency in obtaining information not in the borrower’s control provides
enhanced consumer protection benefits by shortening the loss mitigation evaluation process and
facilitating compliance with § 1024.41(c)(1)’s requirement to evaluate complete loss mitigation
applications within 30 days.

The Bureau also believes that proposed 8 1024.38(b)(2)(vi) would contribute to the goals
of 8 1024.38(b)(2) more generally. Section 1024.38(b)(2) requires servicers to maintain policies
and procedures regarding various aspects of evaluation of loss mitigation applications, including

(among others) document collection and proper evaluation. As the Bureau explained in the 2012
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RESPA Servicing Proposal, these and other requirements of § 1024.38(b)(2) facilitate servicer
compliance with § 1024.41 and lead to loss mitigation processes that better protect consumers.
Similarly, the Bureau believes that requiring servicers to maintain policies and procedures
regarding the identification and collection of non-borrower information under proposed
8§ 1024.38(b)(2)(vi) would protect borrowers by facilitating compliance with proposed
§ 1024.41(c)(4) and the evaluation timelines provided under § 1024.41(c)(1).
Legal Authority

The Bureau is proposing these amendments to § 1024.38 pursuant to its authority under
section 19(a) of RESPA. As explained above, the Bureau believes that the servicing policies,
procedures, and requirements set forth in these proposed amendments are necessary to achieve
the purposes of RESPA, including to avoid unwarranted or unnecessary costs and fees, to ensure
that servicers are responsive to consumer requests and complaints, to ensure that servicers
provide accurate and relevant information about the mortgage loan accounts that they service,
and to facilitate the review of borrowers for foreclosure avoidance options. The Bureau believes
that, without sound policies and procedures and without achieving certain standard requirements,
servicers will not be able to achieve those purposes. The Bureau is also proposing these
amendments to § 1024.38 pursuant to its authority under section 1022(b) of the Dodd-Frank Act
to prescribe regulations necessary or appropriate to carry out the purposes and objectives of
Federal consumer financial laws. Specifically, the Bureau believes that these proposed
amendments to § 1024.38 are necessary and appropriate to carry out the purpose under section

1021(a) of the Dodd-Frank Act of ensuring that markets for consumer financial products and

8 77 FR 57199, 57248 (Sept. 17, 2012).
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services operate transparently and efficiently to facilitate access and innovation. The Bureau
additionally is relying on its authority under section 1032(a) of the Dodd-Frank Act, which
authorizes the Bureau to prescribe rules to ensure that the features of any consumer financial
product or service, both initially and over the term of the product or service, are fully, accurately,
and effectively disclosed to consumers in a manner that permits consumers to understand the
costs, benefits, and risks associated with the product or service, in light of the facts and
circumstances.
Section 1024.39 Early Intervention Requirements for Certain Borrowers
39(a) Live Contact

The Bureau is proposing several clarifications, revisions, and amendments to
8 1024.39(a) and its commentary. The proposed changes are intended to clarify that a servicer’s
early intervention live contact obligations recur in each billing cycle while a borrower is
delinquent and to provide additional examples illustrating how the live contact requirements
apply in certain circumstances, such as when a borrower is unresponsive or is in the process of
applying for loss mitigation pursuant to § 1024.41.
Repeated Attempts to Establish Live Contact

Section 1024.39(a) currently requires a servicer to establish or make good faith efforts to
establish live contact with a delinquent borrower not later than the 36th day of the borrower’s
delinquency. Current comment 39(a)-1 states that a borrower’s delinquency begins “on the day a

payment sufficient to cover principal, interest, and, if applicable, escrow for a given billing cycle
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is due and unpaid . . . .”%

). The Bureau has always understood these provisions to require
servicers to make continual attempts to contact a borrower who remains delinquent for more than
one billing cycle. The Bureau is proposing to revise § 1024.39(a) to codify this interpretation.
The proposed revision would expressly require servicers to establish or make good faith efforts
to establish live contact with a delinquent borrower no later than the 36th day after each payment
due date for the duration of the borrower’s delinquency.

As it stated in the 2012 RESPA Servicing Proposal, the Bureau intended the live contact
provisions to create an ongoing obligation for a servicer to attempt to communicate with a
delinquent borrower. In its discussion of the decision to limit a servicer’s obligation to provide
written notice under 8 1024.39(b)(1) to once every 180 days, the Bureau noted that it was not
including a similar limitation in § 1024.39(a) because it expected a servicer to contact a borrower
during each period of delinquency.® In the 2013 RESPA Final Servicing Rule, the Bureau
confirmed that it expected servicers to attempt to make live contact on a recurring basis and
stated that, “[w]ith respect to the live contact requirement . . . a servicer must establish or make
good faith effort to establish live contact, even with borrowers who are regularly delinquent, by
the 36th day of a borrower’s delinquency.”® In the October 2013 Servicing Bulletin, the Bureau
again clarified that servicers have an obligation to make good faith efforts to contact a borrower
within 36 days of when a borrower first becomes delinquent, “and for each of any subsequent
billing periods for which the borrower’s obligation is due and unpaid.”

The Bureau continues to believe that borrowers who remain delinquent for more than one

8 Comment 39(a)-1 (emphasis added).
8 77 FR 57199, 57256 (Sept. 17, 2012).
8 78 FR 10696, 10795 (Feb. 14, 2013) (emphasis added).
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billing cycle benefit from receiving repeated live contact and that relieving a servicer of its
obligations to establish live contact after the initial delinquent billing cycle would undermine the
intent of § 1024.39(a). Accordingly, the Bureau is proposing to clarify § 1024.39(a) to codify its
understanding and require servicers expressly to establish or make good faith efforts to establish
live contact with a delinquent borrower no later than 36 days after each payment due date for the
duration of the borrower’s delinquency.

To provide additional guidance, the Bureau is proposing to revise and re-order comment
39(a)-1 and its subsections. First, the Bureau proposes to remove the language in current
comment 39(a)-1.i. As discussed in the section-by-section analysis of § 1024.31, the Bureau is
proposing a new definition of delinquency applicable to all of subpart C. If adopted as proposed,
the new definition generally would mirror the language in current comment 39(a)-1.i, making
that language superfluous. Second, the Bureau is proposing to revise existing comments 39(a)-1
and 39(a)-1.i and add comments 39(a)-1.i.A and 39(a)-1.i.B to illustrate how a servicer may
comply with the recurring live contact obligation when a borrower is delinquent for one or more
billing cycles. Proposed comment 39(a)-1.i.B gives the example of a borrower with a payment
due date on the first of the month who misses three consecutive payments, on January 1,
February 1, and March 1. The proposed comment provides that a servicer can meet the
requirements of § 1024.39(a) by, for example, attempting to make live contact with the borrower
on February 5, and again on March 25. Because a servicer has 36 days from the date a borrower
first becomes delinquent to establish or make good faith efforts to establish live contact with the
borrower, the proposed comment explains that an attempt to establish live contact with the
borrower on February 5 meets the requirements of § 1024.39(a) for both January and February.

The Bureau is also proposing to revise comment 39(a)-2 to codify guidance from the
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October 2013 Servicing Bulletin, which clarified that servicers are permitted to combine their
live contact attempts with their attempts to contact borrowers for other purposes, including, for
example, by providing a borrower with information about available loss mitigation options when
contacting the borrower for purposes of collection.

Finally, the Bureau is proposing to add comment 39(a)-3 to clarify that, while the Bureau
expects servicers to continue to attempt to make live contact with borrowers who are regularly
delinquent, a borrower’s failure to respond to such attempts, as well as the length of the
borrower’s delinquency, are relevant circumstances to consider when evaluating a servicer’s
good faith. To this end, the Bureau is proposing to add an example it first provided in the
October 2013 Servicing Bulletin. The example would provide that, in the case of a borrower
with six or more consecutive delinquencies, good faith efforts to establish live contact might
include adding a sentence in the borrower’s periodic statement or another communication
encouraging the borrower to contact the servicer. The Bureau is proposing to re-designate
current comments 39(a)-3 and 39(a)-4 as, respectively, comments 39(a)-4 and 39(a)-5 to
accommodate the addition of proposed comment 39(a)-3.

Compliance with § 1024.41

The Bureau is also proposing to add comment 39(a)-6 to illustrate how a servicer can
meet its early intervention live contact requirements when a delinquent borrower is engaged in
various stages of the loss mitigation procedures set forth in § 1024.41. Proposed comment 39(a)-
6 codifies guidance the Bureau provided in its October 2013 Servicing Bulletin. In the bulletin,

the Bureau reiterated that the live contact requirements are designed to give servicers significant

8 QOctober 2013 Servicing Bulletin at 5.
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flexibility to tailor their procedures to particular circumstances. As explained in comment 39(a)-
2, good faith efforts to establish live contact consist of “reasonable steps under the circumstances
to reach a borrower . . ..” The Bureau went on to provide several examples of reasonable steps,
including the example of a servicer that has established and is maintaining live contact with a
borrower “with regard to the borrower’s completion of a loss mitigation application and the
servicer’s evaluation of that borrower for loss mitigation options.”®’

The Bureau is now proposing to codify its guidance from the October 2013 Servicing
Bulletin. As the Bureau stated in the 2013 RESPA Servicing Final Rule, the live contact
requirements are intended, in part, to ensure that borrowers receive timely information about loss
mitigation options at an early stage of delinquency.® For borrowers who have already applied or
are in the process of applying for loss mitigation, however, repeated or parallel attempts by the
servicer to establish live contact pursuant to the requirements of § 1024.39(a) may be confusing
or harassing. Therefore, the Bureau is proposing to add commentary codifying the bulletin’s
guidance and clarifying generally that a servicer working with a borrower pursuant to the
procedures of § 1024.41 complies with the requirements of § 1024.39(a). Specifically, proposed
comment 39(a)-6 clarifies that a servicer that has established and is maintaining ongoing contact
with regard to a borrower’s completion of a loss mitigation application, or in connection with the
servicer’s evaluation of the borrower’s complete loss mitigation application, complies with the
requirements of § 1024.39(a). In addition, the proposed comment clarifies that a servicer that

has evaluated and denied a borrower for all available loss mitigation options has complied with

8 October 2013 Servicing Bulletin at 5.
% See, e.g., 78 FR 10695, 10793 (Feb. 14, 2013).
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the requirements of § 1024.39(a). The Bureau believes that, once a servicer has complied with
the requirements of § 1024.41 with respect to a specific borrower, and has determined that the
borrower does not qualify for any available loss mitigation options, continued live contact
between a borrower and a servicer no longer serves the purpose of § 1024.39(a). Indeed, at that
point, continued attempts by the servicer to establish live contact may frustrate or even harass a
borrower who was recently denied for loss mitigation. Accordingly, the Bureau is proposing to
clarify that a servicer complies with § 1024.39(a) if the servicer has sent a notice to a borrower
(in compliance with § 1024.41(c)(1)(ii)) notifying the borrower that the borrower is not eligible
for any loss mitigation options.

The Bureau believes, however, that a borrower who cures a prior delinquency but
subsequently becomes delinquent again would benefit from the servicer resuming compliance
with the live contact requirement. Therefore, proposed comment 39(a)-6 also clarifies that a
servicer is again subject to the requirements of § 1024.39(a) with respect to a borrower who
becomes delinquent after curing a prior delinquency. The Bureau is proposing to add a reference
to proposed comment 39(a)-6 in proposed comment 39(a)-3 to indicate that the examples set
forth in comment 39(a)-6 represent examples of “good faith efforts.”

39(b) Written Notice
39(b)(1)

The Bureau is proposing certain revisions to § 1024.39(b)(1) and its commentary to
clarify the frequency with which a servicer must provide the written early intervention notice and
to ensure consistency with the proposed revisions to the live contact requirements in
8 1024.39(a). Under the proposed revision, a servicer must send a written notice to a delinquent

borrower no later than the 45th day of the borrower’s delinquency, but a servicer does not have
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to send such a notice more than once in any 180 day period. If the borrower remains delinquent
or becomes 45 days delinquent again after the 180-day period expires, the proposed revision
requires the servicer to provide the written notice again.

Current comment 39(b)(1)-1 references the definition of delinquency in current comment
39(a)-1.i. As explained in the section-by-section analysis of § 1024.39(a), the definition of
delinquency included in current comment 39(a)-1.i and referenced in comment 39(b)(1)-1 states
that a borrower’s delinquency begins on the day a payment sufficient to cover principal, interest,
and, if applicable, escrow for a given billing cycle is due and unpaid. As with § 1024.39(a), the
inclusion of the phrase “for a given billing cycle” in the definition of delinquency for purposes of
8 1024.39(b)(1) creates a recurring obligation on the part of servicers to provide a delinquent
borrower with a written notice. In contrast with the recurring obligation to make live contact
under 8 1024.39(a), however, servicers only have to comply with the requirement to send a
written notice once in a 180-day period.®® This is because, as the Bureau explained in the 2012
RESPA Servicing Proposal, the Bureau did not believe “that borrowers who are consistently
delinquent would benefit from receiving the same written notice every month.”%

As discussed in the section-by-section analysis of § 1024.31, the Bureau’s proposed new
definition of delinquency in § 1024.31 does not use the phrase “for a given billing cycle.” The
Bureau wishes to clarify that it continues to expect servicers to send a written notice more than
once, notwithstanding the revised language in the proposed definition of delinquency.

Accordingly, the Bureau is proposing revisions to § 1024.39(b)(1) and comment 39(b)(1)-2 to

8 12 CFR 1024.39(b)(1).
% 77 FR 57199, 57257 (Sept. 17, 2012).
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preserve the recurring nature of the written notice requirement, as well as the limitation that a
servicer has to send a written notice only once during any 180-day period. Under the proposed
revision, a servicer must send a written notice to a delinquent borrower no later than the 45th day
of the borrower’s delinquency, but no more than once in any 180-day period. If the borrower
either remains delinquent or becomes delinquent again at some point after the 180-day period
expires, the proposed revision would require the servicer to provide the borrower with another
written notice 45 days from the date of her most recent missed payment.

In addition, the Bureau is proposing to clarify through a revision to comment 39(b)(1)-2
that a servicer is again required to send written notice to a borrower who remains delinquent
more than 180 days after the servicer sent the first notice. Current comment 39(b)(1)-2 provides
an example of a borrower who fails to make a payment due on March 1. The comment states
that the servicer is required to send a written notice within 45 days thereafter—i.e., by April 15;
it further provides that, if the borrower fails to make the April 1 payment, the servicer does not
need to send a second written notice because it already did so within the previous 180 days. The
Bureau is proposing to add a further explanation that, if the borrower misses a payment on
October 1, the servicer is again obligated to provide a written notice within 45 days after October
1, since the 45th day (November 15) falls more than 180 days from the date the servicer provided
the first written notice. This proposal also makes a minor technical change to comment 39(b)(1)-
2 to correct an erroneous reference to § 1024.39(a), which should instead be a reference to
§ 1024.39(b).

Finally, the Bureau is proposing to add comment 39(b)(1)-6 to clarify the obligation of a
transferee servicer to provide the written notice required by § 1024.39(b). Proposed comment

39(b)(1)-6 states that a transferee servicer is not required to provide a second written notice to a
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borrower who already received a written notice from the transferor servicer on or before the
borrower’s 45th day of delinquency. The comment further clarifies, however, that a servicer is
required to comply with § 1024.39(b) regardless of whether the transferor servicer sent the
borrower a written notice in the preceding 180-day period. In other words, if the transferor
servicer provided a first written notice after an initial missed payment and, following the transfer,
the borrower remains or becomes 45 days delinquent again, the transferee servicer would have to
provide a written notice again, regardless of whether or not 180 days had passed since the date
the transferor servicer provided the first written notice to the borrower.

The Bureau is proposing this clarification because it believes that the rationale that
justified applying the 180-day limitation to mortgage loans serviced by a single servicer may not
apply in the case of a loan whose servicing rights are transferred to another servicer. The Bureau
explained in the 2013 RESPA Servicing Final Rule that it did not believe that borrowers who are
repeatedly delinquent would benefit from receiving essentially the same written notice month
after month.®* Accordingly, it adopted a once-every-180-days limitation on the general
requirement to provide a written notice under § 1024.39(b). In the case of a transferred loan,
however, the Bureau believes that a transferee servicer may provide additional and different
information to a delinquent borrower under § 1024.39(b)(2) and that a borrower would benefit
from receiving this information sooner rather than later following a transfer. Accordingly, the
Bureau believes it is appropriate to clarify that the 180-day limitation in 8 1024.39(b)(1) does not
apply where the prior notice triggering the 180-day waiting period was provided by the transferor

servicer prior to transfer.

%! See 78 FR 10695, 10800 (Feb. 14, 2013).
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Successors in interest. As described in the section-by-section analysis of § 1024.30(d),
proposed § 1024.30(d) provides that a confirmed successor in interest must be considered a
borrower for the purposes of Regulation X’s mortgage ervicing rules. Accordingly, once a
servicer confirms a successor in interest’s identity and ownership interest in the property, a
servicer would be required to make reasonable efforts to establish live contact and to make
written contact with the successor in interest regarding a delinquent mortgage loan under
§ 1024.39’s early intervention requirements.

Proposed comment 39(b)(1)-5 clarifies that, where a servicer has already provided a
written early intervention notice to a prior borrower under 8 1024.39(b) before confirming a
successor in interest’s status, the servicer is not required also to provide that notice to the
confirmed successor in interest, but the servicer must provide the confirmed successor in interest
with any additional written early intervention notices required after confirming the successor in
interest’s status. The Bureau believes that it would be unnecessary and difficult for servicers to
provide additional copies of the written early intervention notices that servicers have already
provided to the prior borrower. The Bureau also believes that, in many cases, successors in
interest may have received the original notice mailed by the servicer to the prior borrower.
Further, as described in the section-by-section analysis of § 1026.2(a)(11), servicers would be
required to provide confirmed successors in interest with periodic statements under § 1026.41 of
Regulation Z, so confirmed successors in interest will generally be kept apprised of the status of
the mortgage loan.

39(b)(2) Content of the Written Notice
The Bureau is proposing to clarify when a servicer must include the disclosures under

8§ 1024.39(b)(2)(iii) and (iv) in the written early intervention notice. Section 1024.39(b)(2)(iii)
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and (iv) currently state that, “if applicable,” the written notice must include a statement providing
a brief description of examples of loss mitigation options that may be available and either
application instructions or a statement informing the borrower how to obtain more information
about loss mitigation options from the servicer. The Bureau is proposing to add a comment to
clarify when such disclosures are “applicable” and when a servicer is therefore required to
include them in the written early intervention notice. Specifically, proposed comment 39(b)(2)-4
provides that, if loss mitigation options are available, a servicer must include in the written
notice the disclosures set forth in § 1024.39(b)(2)(iii) and (iv). The proposed comment further
provides that loss mitigation options are available if the owner or assignee of a borrower’s
mortgage loan offers an alternative to foreclosure that is made available through the servicer.
Additionally, the proposed comment provides that the availability of loss mitigation options does
not depend upon a borrower’s eligibility for those options, but simply depends upon whether the
owner or assignee of a borrower’s mortgage loan generally offers loss mitigation options through
the servicer. Proposed comment 39(b)(2)-4 is generally intended to assist servicers in
determining when they are required to include the § 1024.39(b)(2)(iii) and (iv) disclosures in the
written early intervention notice, and whether they are exempt from providing the written notice
under proposed § 1024.39(d)(1)(ii) or (d)(2)(ii) as discussed in the section-by-section analyses of
§ 1024.39(d)(1) and (d)(2).
Legal Authority

The Bureau is proposing the amendments to § 1024.39(a) and (b) pursuant to its
authorities under sections 6(j)(3), 6(k)(1)(E), and 19(a) of RESPA. As explained above, the
Bureau finds, consistent with section 6(k)(1)(E), that the proposed amendments to § 1024.39(a)

and (b) are appropriate to achieve the consumer protection purposes of RESPA, including to help
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borrowers avoid unwarranted or unnecessary costs and fees and to facilitate review of borrowers
for foreclosure avoidance options. For the same reasons, the proposed amendments to

8§ 1024.39(a) and (b) are authorized under section 6(j)(3) of RESPA as necessary to carry out
section 6 of RESPA, and under section 19(a) as necessary to achieve the purposes of RESPA,
including borrowers’ avoidance of unwarranted or unnecessary costs and fees and the facilitation
of review of borrowers for foreclosure avoidance options.

The Bureau is also proposing the amendments to 8 1024.39(a) and (b) pursuant to its
authority under section 1022(b) of the Dodd-Frank Act to prescribe regulations necessary or
appropriate to carry out the purposes and objectives of Federal consumer financial laws,
including the purposes and objectives of Title X of the Dodd-Frank Act. Specifically, the
Bureau believes that these amendments are necessary and appropriate to carry out the purpose
under section 1021(a) of the Dodd-Frank Act of ensuring that markets for consumer financial
products and services are fair, transparent, and competitive, and the objectives under section
1021(b) of the Dodd-Frank Act of ensuring that consumers are provided with timely and
understandable information to make responsible decisions about financial transactions, and
markets for consumer financial products and services operate transparently and efficiently to
facilitate access and innovation. The Bureau additionally relies on its authority under section
1032(a) of the Dodd-Frank Act, which authorizes the Bureau to prescribe rules to ensure that the
features of any consumer financial product or service, both initially and over the term of the
product or service, are fully, accurately, and effectively disclosed to consumers in a manner that
permits consumers to understand the costs, benefits, and risks associated with the product or
service, in light of the facts and circumstances.

39(d) Exemptions
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39(d)(1) Borrowers in Bankruptcy

The Bureau is proposing to revise § 1024.39(d)(1) to narrow the scope of the bankruptcy
exemption from § 1024.39(a) and (b)’s early intervention requirements. Section 1024.39(d)(1)
currently exempts a servicer from the early intervention requirements with respect to a mortgage
loan if at least one of the borrowers is a debtor in bankruptcy. The proposed revisions preserve
the current exemption from the live contact requirements of § 1024.39(a) as it relates to a
borrower in bankruptcy, but they provide that the exemption would no longer apply to a
borrower who is jointly liable on the mortgage loan with someone who is a debtor in a Chapter 7
or Chapter 11 bankruptcy case.®? The proposal partially lifts the exemption from the written
notice requirements of § 1024.39(b) and requires a servicer to provide the written notice unless
no loss mitigation options are available, the borrower’s confirmed plan of reorganization
provides for the surrendering of the property or avoidance of the lien securing the mortgage loan,
the borrower files a Statement of Intention in the bankruptcy case identifying an intent to
surrender the mortgage loan, or a court enters an order avoiding the lien securing the mortgage

loan or lifting the automatic stay with respect to the property securing the mortgage loan. That

% «Consumer homeowners typically seek relief under either Chapter 7 or Chapter 13 of the Bankruptcy Code.
Chapter 7 requires the debtor to surrender all nonexempt property for distribution to creditors. In return, the
debtor’s debts are discharged, with some exceptions. Chapter 13 permits debtors with regular income to keep their
property and to repay creditors in whole or in part by making monthly payments to a Chapter 13 trustee, who then
distributes the payments to creditors.” Alan M. White & Carolina Reid, Saving Homes, Bankruptcies and Loan
Moadifications in the Foreclosure Crisis, 65 Fla. L. Rev. 1713, 1717 (Dec. 2013) (citing Adam J. Levitin, Resolving
the Foreclosure Crisis: Modification of Mortgages in Bankruptcy, 2009 Wis. L. Rev. 565, 579, 643 (2009)). Some
consumer homeowners seek relief under Chapter 11 of the Bankruptcy Code, usually because their debt levels
exceed Chapter 13’s limitations, and family farmers and fishermen may file under Chapter 12. See 11 U.S.C.

8 109(d)-(f) (defining who may be a debtor under Chapter 11, Chapter 12, and Chapter 13). Because relatively few
consumer homeowners seek relief under Chapter 11 or Chapter 12 of the Bankruptcy Code, the discussion of early
intervention focuses primarily on homeowners in Chapter 7 or Chapter 13 cases. See Administrative Office of the
U.S. Courts, U.S. Bankruptcy Courts—Business and Nonbusiness Cases Commenced, by Chapter of the Bankruptcy
Code, During the 12-Month Period Ending December 31, 2013, available at
http://www.uscourts.gov/uscourts/Statistics/BankruptcyStatistics/BankruptcyFilings/2013/1213 f2.pdf (indicating
that in 2013, there were only 1,320 nonbusiness Chapter 11 filings and 495 Chapter 12 filings nationwide).
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is, if loss mitigation options are available, the proposal requires that a servicer, with certain
exceptions, provide the written early intervention notice required by 8§ 1024.39(b) to borrowers
in bankruptcy.

The objectives of the early intervention requirements under 8 1024.39 include ensuring
that delinquent borrowers have an opportunity to pursue loss mitigation options at the early
stages of delinquency, encouraging communication between servicers and delinquent borrowers,
and encouraging delinquent borrowers to work with their servicers to identify alternatives to
foreclosure.®® Section 1024.39(a) requires a servicer to establish or make good faith efforts to
establish live contact with a delinquent borrower not later than the 36th day of the borrower’s
delinquency and, promptly after establishing live contact, inform the borrower about the
availability of loss mitigation options, if appropriate. Section 1024.39(b) requires a servicer to
provide to a delinquent borrower a written notice with specific information, including examples
of loss mitigation options that may be available and instructions on how to obtain more
information about loss mitigation options from the servicer, not later than the 45th day of the
borrower’s delinquency.

In the 2012 RESPA Servicing Proposal, the Bureau sought comment on “whether
servicers may reasonably question how they could comply with [the] Bureau’s propos|[ed early
intervention requirements] in light of other applicable laws,” including the Bankruptcy Code.®*
The preamble acknowledged that the Bankruptcy Code’s automatic stay generally prohibits,

among other things, actions to collect, assess, or recover a claim against the debtor that arose

% See 77 FR 57199, 57251 (Sept. 17, 2012); 78 FR 10695, 10787 (Feb. 14, 2013).
% 77 FR 57199, 57260-61 (Sept. 17, 2012).
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before the debtor filed for bankruptcy.® In response, industry expressed concerns that the early
intervention requirements could conflict with existing law, including the Bankruptcy Code.*

In the 2013 RESPA Servicing Final Rule, the Bureau addressed these concerns by
adopting § 1024.39(c), which provides that nothing in § 1024.39 requires a servicer to
communicate with a borrower in a manner otherwise prohibited under applicable law.®” The
Bureau also added a comment to § 1024.39(c), specifying that servicers are not required to
communicate with borrowers in a manner that would be inconsistent with applicable bankruptcy
law or a court order in a bankruptcy case, and that servicers could adapt the requirements of
8§ 1024.39 in any manner that would permit them to inform borrowers of loss mitigation options.
The Bureau explained that these additions were intended to clarify that servicers could take a
flexible approach to complying with § 1024.39 and that the Bureau did not intend for its early
intervention requirements to require servicers to take any action that may be prohibited under,
among other things, the Bankruptcy Code’s automatic stay provisions.®

Notwithstanding this flexibility, servicers continued to express concerns to the Bureau
about their ability to comply with the early intervention requirements while also avoiding
violations of bankruptcy law. Specifically, servicers sought guidance regarding whether
8 1024.39 would require some attempt at compliance even if the borrower was protected by the
automatic stay, and whether servicers would be subject to claims by private litigants asserting
that bankruptcy was not an excuse for a servicer’s lack of performance under 8 1024.39.

Based on these inquiries, the Bureau determined that the interaction of bankruptcy law

% |d. See also 11 U.S.C. 362(a).
% 78 FR 10695, 10806-07 (Feb. 14, 2013).
97
Id.
% 1d. at 10806.
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and the early intervention requirements required further study and that there was insufficient
time before the final rule’s January 10, 2014 effective date to calibrate the requirements.*
Accordingly, the Bureau issued the October 2013 IFR, which added current § 1024.39(d)(1),
exempting servicers from the early intervention requirements for a mortgage loan when the
borrower is a debtor in bankruptcy. The Bureau clarified in comment 39(d)(1)-2 that, when two
or more borrowers are joint obligors with primary liability on the mortgage loan, the exemption
applies if any of the borrowers is in bankruptcy. The Bureau further clarified in comment
39(d)(1)-3 that a servicer has no obligation to resume compliance with § 1024.39 with respect to
any portion of a mortgage loan that is discharged under applicable provisions of the Bankruptcy
Code.

In issuing the IFR, the Bureau did not take a position as to whether early intervention
efforts might violate the Bankruptcy Code’s automatic stay or discharge injunction.'® The
Bureau encouraged servicers that had been communicating with borrowers in bankruptcy about
loss mitigation options to continue doing so and expressed the opinion that some borrowers in
bankruptcy may benefit from receiving tailored loss mitigation information that is appropriate to
their circumstances.’® The Bureau also solicited comments on the scope of the exemption, the
triggers for qualifying for the exemption and when to resume early intervention, and how
communications might be tailored to meet the particular needs of borrowers in bankruptcy. 2
Finally, the Bureau stated that it would continue to examine this issue and might reinstate an

early intervention requirement with respect to borrowers in bankruptcy, though the Bureau

% 78 FR 62993, 62997 (Oct. 23, 2013).
100 gee g,

101 |d

1921d. at 62998.
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indicated that it would not reinstate any such requirement without notice and comment
rulemaking and an appropriate implementation period.'®

During the IFR’s official comment period, the Bureau received approximately 30
comments, several of which discussed § 1024.39(d)(1)’s exemption from the early intervention
requirements for borrowers in bankruptcy.®* The Bureau has since continued to engage
stakeholders on the scope of this exemption, including by hosting the roundtable discussion on
June 16, 2014, among representatives of consumer advocacy groups, bankruptcy attorneys,
servicers, trade groups, and bankruptcy trustees. The Bureau has also sought comment from
bankruptcy judges and experts and conducted its own analysis of the intersection of the early
intervention requirements and bankruptcy law.

Based upon its review of the comments received and its study of the intersection of the
early intervention requirements and bankruptcy law, the Bureau believes it may be appropriate to
reinstate the early intervention requirements with respect to borrowers in bankruptcy, under
certain circumstances. The Bureau is proposing to do so in the present rulemaking because, as
noted in the IFR, the Bureau believes that it would be preferable to use notice and comment
rulemaking, rather than simply finalizing the IFR with modifications, to reinstate the early

intervention requirements with respect to such borrowers.'® The Bureau believes that this

approach will allow stakeholders to more fully consider and comment on the Bureau’s specific

103 Id

1% The IFR comment period closed on November 22, 2013. Subsequent written and oral presentations to the Bureau
imparting information or argument directed to the merits or outcome of the IFR were subject to the Bureau’s policy
on ex parte presentations. See Consumer Fin. Prot. Bureau, CFPB Bulletin 11-3, Policy on Ex Parte Presentations
in Rulemaking Proceedings (Aug. 16, 2011) (CFPB Bulletin 11-3), available at
http:/files.consumerfinance.gov/f/2011/08/Bulletin_20110819_ExPartePresentationsRulemakingProceedings.pdf.
10578 FR 62993, 62998 (Oct. 23, 2013).
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proposal. The Bureau also believes that it is appropriate for the Bureau to address comments it
already received in response to the IFR. Accordingly, the following discussion of the proposed
revisions to § 1024.39(d)(1) and accompanying commentary includes discussion of the
comments received regarding the IFR, as well as ex parte comments received after the IFR’s
official comment period ended.
Live Contact

Commenters supported almost uniformly the IFR’s exemption from 8 1024.39(a)’s live
contact requirement. Servicers and trade groups urged the Bureau to maintain the exemption in
order to avoid conflicts with the Bankruptcy Code. One trade group added that a borrower likely
would have received early intervention outreach prior to filing for bankruptcy, such that
additional early intervention attempts during bankruptcy would be redundant or unnecessary.
Two bankruptcy judges commented that the Bureau should not require servicers to attempt to
establish live contact with borrowers because such attempts may violate the automatic stay under
certain circumstances. One bankruptcy judge and two industry participants further noted that
contacting a borrower represented by bankruptcy counsel might, under certain circumstances,
implicate ethics rules or State laws prohibiting direct contact with a party that is represented by
counsel.

A consortium of consumer advocacy groups submitted comments generally opposing the
exemption from the early intervention requirements, arguing that the flexibility afforded by
8§ 1024.39(c) is sufficient to address any concerns about violating the automatic stay or discharge
injunction. In subsequent ex parte comments, however, several of these groups clarified that,
with one exception discussed below, they were comfortable with the exemption from the live

contact requirements. Finally, during the bankruptcy roundtable discussion, which included
102



representatives from industry and consumer advocacy groups, as well as bankruptcy trustees, no
attendees took the position that the Bureau should lift the exemption with respect to live contact.

In light of these comments, the Bureau is proposing to maintain the exemption from the
live contact requirements with respect to a borrower who is in bankruptcy, has discharged
personal liability for the mortgage loan, or shares liability on a mortgage loan with a person who
is a debtor in a Chapter 12 or Chapter 13 bankruptcy case. In addition to the issues identified in
the comments, two other factors inform the Bureau’s proposal to maintain the exemption. First,
the Bureau believes that live contact may be perceived as more intrusive and of less value to a
borrower in bankruptcy. As discussed in the section-by-section analysis of 8§ 1024.39(a), the live
contact requirements are ongoing and generally require a servicer to make continued efforts to
establish live contact with a borrower so long as a borrower remains delinquent. In addition,
compliance with § 1024.39(a) is not limited to—and does not in every case require—a
discussion of available loss mitigation options. Section 1024.39(a) requires a servicer to inform
a borrower of loss mitigation options “if appropriate.” More broadly, “[l]ive contact provides

106 and, based

servicers an opportunity to discuss the circumstances of a borrower’s delinquency,
on this discussion, a servicer may determine not to inform a borrower of loss mitigation options.
Current comment 39(a)-3.i.B provides an example demonstrating that it is reasonable for a

servicer to not provide information about the availability of loss mitigation options to a borrower

who has missed a January 1 payment and notified the servicer that full late payment will be

transmitted to the servicer by February 15.1%” In that situation, a live contact conversation could

196 comment 39(a)-2.
197 This proposal would redesginate this comment as comment 39(a)-4.i.B.
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serve as a reminder to a borrower who inadvertently missed a payment, or it could give the
servicer an opportunity to discuss when the borrower would cure a temporary delinquency; it
would not necessarily involve a discussion of loss mitigation options. Borrowers who seek
protection under the Bankruptcy Code, however, may do so in part to terminate unwelcome
creditor communications about outstanding payment obligations. For such borrowers, the
Bureau believes that a servicer’s repeated attempts to establish live contact, which may not lead
to a discussion of available loss mitigation options between the parties, may be of diminished
value to the borrower.

Second, while some courts have determined that a creditor may properly contact a
borrower in bankruptcy, including by telephone, to inform the borrower about loss mitigation

198 other courts have found that a

options or to negotiate the terms of a loss mitigation agreement,
creditor violated the automatic stay by making live contact with a borrower to discuss loss
mitigation.'®® The Bureau notes that these violations appear to involve extreme facts, such as

creditors making dozens of phone calls, some of which threatened legal action, to borrowers who

108 See, e.g., Brown v. Bank of Am. (In re Brown), 481 B.R. 351, 360 (Bankr. W.D. Pa. 2012) (holding that creditor
did not violate the automatic stay by making telephone calls to a borrower regarding foreclosure alternatives); In re
Silva, No. 09-02504, 2010 WL 605578, at *1 (Bankr. D. Haw. Feb. 19, 2010) (“Nothing in the Bankruptcy Code
prevents or prohibits a chapter 7 or chapter 13 debtor or its secured creditors from entering into communications or
negotiations about the possibility of a loan modification.”); In re Medina, No. 6:12-bk-00066—-ABB, 2012 WL
2090419, at *1 (Bankr. M.D. Fla. June 8, 2012) (“The automatic stay and the discharge provisions of the
Bankruptcy Code do not prevent the parties from negotiating and entering into a loan modification post-petition.”).
19 See, e.g., In re Culpepper, 481 B.R. 650, 659-60 (Bankr. D. Or. 2012) (stating that a creditor’s reasonable
contacts with a debtor regarding foreclosure alternatives may be permissible, but nonetheless finding a stay violation
because the creditor made more than 100 phones calls to a borrower who had requested the creditor stop contacting
her and the creditor discussed only loss mitigation options (i) for which the borrower was ineligible, (ii) in which the
borrower was not interested, and (iii) which would have revived at least a portion of the borrower’s discharged
mortgage debt); In re Whitmarsh, 383 B.R. 735, 737 (Bankr. D. Neb. 2008) (stating that “[a] phone call or two to
follow up a letter regarding loss mitigation efforts is understandable,” but finding that the creditor violated the
automatic stay by making at least 22 phone calls, some of which threatened legal action, to borrowers who had
already decided to surrender the property and had requested in writing on several occasions that the creditor make
contact only with the borrowers’ attorney).
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had requested that the creditor stop contacting them and either had already decided to surrender
the property or were not interested in the offered loss mitigation options.**® Nonetheless, while
the Bureau does not believe that compliance with § 1024.39(a)’s live contact requirement would
generally violate the stay, the Bureau is concerned that, given the interactive and potentially
unscripted nature of live contact, as well as the fact that live contact does not necessarily require
a discussion of loss mitigation options, borrowers or courts may view a servicer’s attempts to
establish live contact as a communication prohibited by the automatic stay under certain
circumstances. Accordingly, the Bureau believes it may not be appropriate to require servicers
to engage in live contact with borrowers in bankruptcy.

For these reasons, the Bureau is proposing 8 1024.39(d)(1)(i), which provides that a
servicer is exempt from the early intervention live contact requirements with respect to a
borrower who is a debtor in bankruptcy or has discharged personal liability through bankruptcy.
Proposed 8 1024.39(d)(1)(i) also provides that a servicer is exempt from the live contact
requirements with respect to a borrower if any borrower on the mortgage loan is a debtor in a
Chapter 12 or Chapter 13 bankruptcy case. When a debtor files for protection under Chapter 12
or Chapter 13, the Bankruptcy Code implements a “co-debtor stay,” prohibiting creditors from
engaging in collection efforts against certain of the debtor’s joint obligors, such as a joint obligor

on the debtor’s mortgage loan, even though the joint obligor has not filed for bankruptcy.***

10 Culpepper, 481 B.R. at 659-60; Whitmarsh, 383 B.R. at 737.

1111 U.S.C. 1201(a) and 1301(a) (both stating that “[e]xcept as provided in subsections (b) and (c) of this section,
after the order for relief under this chapter, a creditor may not act, or commence or continue any civil action, to
collect all or any part of a consumer debt of the debtor from any individual that is liable on such debt with the
debtor, or that secured such debt, unless — (1) such individual became liable on or secured such debt in the ordinary
course of such individual’s business; or (2) the case is closed, dismissed, or converted to a case under chapter 7 or
11 of this title.”).

105



Because contacting a borrower covered by the “co-debtor stay” raises some of the same concerns
as contacting a borrower covered by the automatic stay, the Bureau believes it may be
appropriate to exempt servicers from compliance with § 1024.39(a) with respect to a borrower
who is jointly liable on mortgage loan with someone who is a debtor in a Chapter 12 or Chapter
13 bankruptcy case.

Proposed 8§ 1024.39(d)(1)(i) provides that the exemption from § 1024.39(a)’s live contact
requirements applies to only those non-bankrupt borrowers who are jointly liable on a mortgage
loan with a debtor in a Chapter 12 or Chapter 13 bankruptcy case; the proposed exemption
therefore excludes borrowers who are jointly liable on a mortgage loan with a debtor in a
Chapter 7 or Chapter 11 case. This is a departure from current § 1024.39(d)(1), under which the
Bureau intentionally crafted a broad exemption from § 1024.39, making the exemption
applicable to any joint obligor of a debtor in bankruptcy, irrespective whether the joint obligor
was in bankruptcy or protected against collection attempts by the co-obligor stay under 11
U.S.C. 1201(a) or 1301(a). A consortium of consumer advocacy groups commented that this
exemption is too broad, as there is no “co-obligor stay” provision in Chapter 7 or Chapter 11 of
the Bankruptcy Code. Thus, they argued, there is no prohibition against contacting a joint
obligor of a Chapter 7 or Chapter 11 debtor and therefore no reason to exempt a servicer from
the live contact requirements in these circumstances. The consumer advocacy groups gave the
example of a married couple who jointly own a home. If one spouse filed for protection under
Chapter 7, the automatic stay would not apply to the other spouse, and a servicer would not
violate the automatic stay by contacting or attempting to negotiate a loss mitigation option with
the non-debtor spouse. Under the current broad exemption, however, a servicer has no

obligation to make reasonable efforts to establish live contact with the non-debtor spouse, even if
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the couple were legally separated or living apart for years.

The Bureau believes that it may not be necessary to exempt a servicer from the live
contact requirements with respect to a joint obligor of a debtor in a Chapter 7 or Chapter 11 case.
As the consumer advocacy groups noted, the Bankruptcy Code does not prevent collection
attempts against such joint obligors and servicers do not violate the automatic stay by contacting
them.™? Further, the Bureau believes that these joint obligors may benefit from early
intervention in the same way that borrowers who are not in bankruptcy do. Therefore, proposed
8 1024.39(d)(i) does not exempt a servicer from the live contact requirement with respect to a
joint obligor of a debtor in a Chapter 7 or Chapter 11 case.

Proposed comment 39(d)(1)(i) clarifies when the exemption from the live contact
requirements begin. The proposed comment states that the requirements of § 1024.39(a) would
not apply once a petition is filed under the Bankruptcy Code, commencing any case in which the
borrower is a debtor, or a Chapter 12 or Chapter 13 case in which any borrower on the mortgage
loan is a debtor. The proposed comment further clarifies that the requirements of § 1024.39(a)
also do not apply if the borrower has discharged personal liability for the mortgage loan under 11
U.S.C. 727, 1141, 1228, or 1328.

Written Notice
The Bureau received several comments regarding the bankruptcy exemption from

8 1024.39(b)’s written early intervention notice requirement. Most initial industry comments in

2 1n re Chugach Forest Products, Inc., 23 F.3d 241, 246 (9th Cir. 1994) (“As a general rule, ‘[t]he automatic stay
of section 362(a) protects only the debtor, property of the debtor or property of the estate. It does not protect non-
debtor parties or their property. Thus, section 362(a) does not stay actions against guarantors, sureties, corporate
affiliates, or other non-debtor parties liable on the debts of the debtor.””) (quoting Advanced Ribbons & Office
Prods. v. U.S. Interstate Distrib. (In re Advanced Ribbons & Office Prods.), 125 B.R. 259, 263 (B.A.P. 9th Cir.
1991)).
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response to the IFR did not draw a distinction between the live contact and written notice
requirements, arguing broadly in favor of a blanket exemption from early intervention. One
servicer commented specifically that the written notice requirements could implicate the
automatic stay or raise issues about contacting a borrower represented by counsel. The servicer
also stated that it was considering whether it would be more appropriate to send a borrower loss
mitigation information immediately upon the filing of a bankruptcy petition, rather than notices
only at specific points in a borrower’s delinquency.

Most commenters that specifically addressed the written notice requirements, however,
stated that servicers could comply with § 1024.39(b) without violating the automatic stay.
Consumer advocacy groups argued that borrowers in bankruptcy would benefit from information
about loss mitigation options and that there is no case law holding that a written notice
describing loss mitigation options violates the automatic stay. The consumer advocacy groups
argued further that the written notice required by § 1024.39(b) could not violate the automatic
stay because it is purely informational and contains no payment demand. Two bankruptcy
judges and a bankruptcy law professor commented that a written notice compliant with
8§ 1024.39(b) and containing a bankruptcy disclaimer would raise fewer concerns about the
automatic stay than live contact because the notice does not contain any payment demand and
because the nature of the notice is an invitation to apply for debt relief.

During the bankruptcy roundtable, several industry participants stated that it would be
appropriate for servicers to provide a borrower in bankruptcy with the written notice containing
information related to available loss mitigation options, particularly as 8§ 1024.39(b) does not
require a servicer to send the notice more than once in a six-month period. Thus, these

participants took the position that the notice is unlikely to harass a borrower. Several roundtable
108



participants further stated that any written notice requirement should be limited to borrowers in
Chapter 7 who first become delinquent after filing bankruptcy and borrowers in Chapter 13 who
are delinquent on their bankruptcy plan payments (as opposed to delinquent under the mortgage
loan contract).

The Bureau continues to believe that borrowers in bankruptcy will benefit from receiving
the written notice required under 8 1024.39(b). Specifically, the Bureau believes that the content
of the notice, including the statement providing a brief description of loss mitigation options that
may be available from the servicer and the application instructions or a statement informing the
borrower how to obtain more information about loss mitigation options from the servicer, may
be of particular value to a delinquent borrower in bankruptcy. The Bureau believes that receipt
of the written early intervention notice may be critical in educating borrowers about available
loss mitigation options. The Bureau further believes that borrowers who have filed for
bankruptcy should not be denied an opportunity to obtain information about available loss
mitigation options. This information may be uniquely critical for borrowers in bankruptcy as
they make decisions about how best to eliminate or reorganize their debts.

Other Federal agencies have similarly recognized that borrowers in bankruptcy are in
need of information regarding loss mitigation options and should be considered for available
foreclosure alternatives. In 2008, HUD issued FHA loss mitigation guidance requiring
mortgagees to provide information to a bankrupt borrower’s attorney regarding foreclosure

alternatives and instructions on how to apply.*** HUD further recommended that mortgagees

3 U.S. Dep’t of Housing and Urban Dev., Mortgagee Letter 2008-32, Use of FHA Loss Mitigation During
Bankrutpcy (Oct. 17, 2008) (HUD Mortgagee Letter 2008-32), available at
http://www.hud.gov/offices/adm/hudclips/letters/mortgagee/2008ml.cfm.
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should provide debtors not represented by counsel with the same loss mitigation information and
review debtors’ bankruptcy petitions to determine if they are eligible for loss mitigation.™* The
Department of the Treasury does not require HAMP participants to actively solicit borrowers in
bankruptcy for loss mitigation options, but it has made clear that such borrowers may be eligible
for HAMP.'*®

The Bureau understands that even after a borrower files for bankruptcy, a servicer is not
categorically barred from communicating with the borrower.*** Courts have found that, under
appropriate circumstances, servicers may provide periodic statements, notices of change in
payments, and other communications without violating the automatic stay.*’ As noted above,
several courts have determined that a servicer may properly contact a borrower to inform the
borrower about loss mitigation options or to negotiate the terms of a loss mitigation agreement.

Consumer advocacy groups and bankruptcy attorneys have also commented that sending a notice

114 |d

115U.S. Dep’t of the Treasury & U.S. Dep’t of Housing and Urban Dev., MHA Handbook v. 4.4, Making Home
Affordable Program Handbook for Servicers of Non-GSE Loans, at 79, 82 (Mar. 3, 2014) (“Borrowers in active
Chapter 7 or Chapter 13 bankruptcy cases are eligible for HAMP at the servicer’s discretion in accordance with
investor guidelines, but servicers are not required to solicit these borrowers proactively for HAMP . . . . Borrowers
who have received a Chapter 7 bankruptcy discharge in a case involving the first lien mortgage who did not reaffirm
the mortgage debt under applicable law are eligible for HAMP. . . . [A] servicer is deemed to have made a
Reasonable Effort to solicit [those] borrower[s] after sending two written notices to the last address of record in
addition to the two required written notices . . . .”), available at
https://www.hmpadmin.com/portal/programs/docs/hamp_servicer/mhahandbook_44.pdf.

1165ee, e.g., Zotow v. Johnson (In re Zotow), 432 B.R. 252, 258 (B.A.P. 9th Cir. 2010) (“[T]he automatic stay does
not prevent all communications between a creditor and the debtor.”) (citations omitted); In re Duke, 79 F.3d 43, 45
(7th Cir. 1996) (holding that creditor does not violate automatic stay by sending a “nonthreatening and non-
coercive” offer to reaffirm a pre-petition debt and stating that “the respite provided by § 362 ‘is . . . from the threat
of immediate action by creditors, such as a foreclosure or a lawsuit’”) (quoting Brown v. Pa. State Emps. Credit
Union, 851 F.2d 81, 86 (3d Cir. 1988)).

117 See section-by-section analysis of 12 CFR 1026.41, infra; see also Zotow, 432 B.R. at 260 (notice of payment
change due to escrow deficiency); Duke, 79 F.3d at 45 (offer to reaffirm debt); Schatz v. Chase Home Fin. (In re
Schatz), 452 B.R. 544 (Bankr. M.D. Pa. 2011) (periodic statements); Singh v. U.S. Bank (In re Singh), 457 B.R. 790
(Bankr. E.D. Cal. 2011) (notice of payment change); see also Morgan Guaranty Trust Co. of N.Y. v. Am. Sav. &
Loan Ass’n, 804 F.2d 1487, 1491 (9th Cir. 1986) (“[M]ere requests for payment are not barred absent coercion or
harassment by the creditor . . ..”).
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of potential loss mitigation options, without any accompanying demand for payment, would not
implicate the automatic stay.

Accordingly, the Bureau is proposing to revise the exemption set forth in
8 1024.39(d)(1). Under the proposal, a servicer would, with certain exceptions, be required to
provide the written early intervention notice required by § 1024.39(b) to a delinquent borrower
who is in bankruptcy or has discharged personal liability for the mortgage loan. Specifically,
proposed § 1024.39(d)(ii) generally limits the exemption to instances where there are no loss
mitigation options available or where the borrower is surrendering the property or avoiding the
lien securing the mortgage loan. Thus, under the proposal, a servicer would be required to
provide the written early intervention notice to a borrower in bankruptcy, except in limited
circumstances. As discussed above, the Bureau believes that information in the written early
intervention notice is valuable to all borrowers and may be particularly useful to a borrower who
is in bankruptcy for the purpose of reducing or reorganizing outstanding debts.

The Bureau notes that servicers have expressed concerns about communicating with a
borrower represented by counsel, but the Bureau does not believe that these concerns warrant a
blanket exemption from providing the written early intervention notice to borrowers in
bankruptcy. Section 1024.39(c) already provides that a servicer is not required to communicate
with a borrower in a manner otherwise prohibited by applicable law, which could include State
laws regarding communications with a represented party. Moreover, as existing comments
39(a)-4 and 39(b)-3 clarify, a servicer may satisfy the live contact and written notice

requirements of § 1024.39 by providing information about loss mitigation options to a person
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authorized by the borrower to communicate with the servicer on the borrower’s behalf.**® To the
extent that a servicer is concerned about communicating with a borrower represented by counsel,
it may communicate with the borrower’s authorized representative instead. As HUD has
recognized, communicating with a borrower’s bankruptcy counsel about available loss
mitigation does not raise concerns about violating the automatic stay.**®

The Bureau also does not believe that it is appropriate, as some commenters suggested, to
limit the written early intervention notice to instances where a borrower in Chapter 7 first
becomes delinquent while in bankruptcy or to where a borrower in Chapter 13 fails to make
payments due under the bankruptcy plan. Although a borrower in Chapter 7 who was delinquent
pre-bankruptcy may have already received early intervention, such a borrower may benefit from
updated information related to available loss mitigation options, particularly when determining
whether to retain the property. Additionally, a borrower in Chapter 13 making timely plan
payments may still be delinquent under the mortgage loan contract and may benefit from

receiving timely information about loss mitigation options. The Bureau understands that most

118 See also 78 FR 10695, 10796 (Feb. 14, 2013) (“[Section] 1024.39 requires that servicers reach out to borrowers .
... [T]he Bureau believes it would mitigate the burden on the servicer to be able to communicate with either the
borrower or the borrower’s representative.”); id. at 10797 (“[Clomment 39(a)-4 [clarifies] that the Bureau’s
guidance with respect to communicating with a borrower’s representative also applies to the written notice provision
at 8 1024.39(b).”).

19 HUD Mortgagee Letter 2008-32 (“As a result of these discussions [with bankruptcy experts], the Department
understands that contact with debtor’s counsel or a bankruptcy trustee does not constitute a violation of the
automatic stay and that waiting until a bankruptcy is discharged or dismissed before offering loss mitigation may be
injurious to the interests of the borrower, the mortgagee and the FHA insurance funds.”); see also Henry v. Assocs.
Home Equity Servs., Inc. (In re Henry), 266 B.R. 457 (Bankr. C.D. Cal. 2001) (“If a debtor is represented by
counsel, any creditor may communicate with counsel for the debtor without violating the automatic stay. Counsel
has no need to be shielded from a client’s creditors. It is part of the job of counsel for a debtor to deal with the
client’s creditors.”); United States v. Nelson, 969 F.2d 626, 628 (8th Cir. 1992) (holding that creditor did not violate
the stay by sending a letter to debtor’s counsel); Cash Am. Pawn, L.P. v. Murphy, 209 B.R. 419, 424 (E.D. Tex.
1997) (similar); Murray v. Great Valley Sav. Ass’n, (In re Murray), 89 B.R. 533, 536 (Bankr. E.D. Pa. 1988)
(similar); cf. Duke, 79 F.3d at 45 (holding that creditor did not violate stay by copying debtor on letter it sent to
debtor’s counsel).
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Chapter 13 cases are unsuccessful, with more than half resulting in dismissal,**°

indicating that a
borrower who is temporarily current on bankruptcy plan payments may ultimately need to
modify the mortgage loan to enable a successful bankruptcy plan. The Bureau therefore believes
that it may be better to provide such borrowers with information about loss mitigation options
earlier rather than later.

Nonetheless, as noted above, proposed § 1024.39(d)(1)(ii) retains the exemption from the
written early intervention notice in certain circumstances. Proposed § 1024.39(d)(1)(ii)(A)
provides that a servicer is exempt from the written notice requirement if no loss mitigation
options are available. The Bureau believes that a primary value of the written early intervention
notice to a delinquent borrower in bankruptcy is to inform the borrower of potential loss
mitigation options to avoid foreclosure. If no loss mitigation options are available, however, the
value of the written notice may be significantly diminished for a borrower in bankruptcy.

In addition, proposed § 1024.39(d)(1)(ii)(B) through (D) exempt a servicer from the
written early intervention notice requirement in several situations where the borrower in
bankruptcy surrenders the property securing the mortgage loan or avoids (i.e., renders
unenforceable) the lien securing the mortgage loan. First, proposed § 1024.39(d)(1)(ii)(B)
provides that a servicer is exempt if the borrower’s confirmed plan of reorganization provides for

the borrower to surrender the property, provides for the avoidance of the lien securing the

mortgage loan, or otherwise does not provide for, as applicable, the payment of pre-bankruptcy

120 See Ed Flynn, Chapter 13 Revisited: Can it help Solve the Judiciary’s Fiscal Problems?, 32 Am. Bankr. Inst. J.
20, 20 (Dec. 2013) (stating that over 55% of Chapter 13 cases are dismissed before plan completion); U.S. Dep’t of
Justice, Office of the U.S. Trustee, Chapter 13 Trustee Data and Statistics, available at
http://www.justice.gov/ust/eo/private_trustee/data_statistics/ch13.htm (indicating that over 50% of Chapter 13 cases
filed since 2004 have been dismissed prior to completion).
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arrearage or the maintenance of payments due under the mortgage loan.*** Second, proposed
8 1024.39(d)(2)(ii)(C) provides that a servicer is exempt if the borrower files a statement of
intention with the bankruptcy court that identifies an intent to surrender the property securing the
mortgage loan.*?* Finally, proposed § 1024.39(d)(1)(ii)(D) provides that a servicer is exempt if
the bankruptcy court enters an order providing for the avoidance of the servicer’s lien or lifting
the automatic stay with respect to the property securing the mortgage loan. In each of these
situations, the borrower relinquishes the property or otherwise discontinues making regular
payments on the mortgage loan. The Bureau believes that apprising a borrower in bankruptcy of
loss mitigation options at that time may be of diminished value. Moreover, in these situations,
the borrower may be significantly delinquent and may have already received information about
loss mitigation options, either before or during bankruptcy.

The Bureau is also proposing two comments to clarify proposed § 1024.39(d)(1)(ii).
First, proposed comment 39(d)(1)(ii)-1 provides that for purposes of § 1024.39(d)(1)(ii), the term
“plan of reorganization” refers to a borrower’s plan of reorganization filed under the applicable
provisions of Chapter 11, Chapter 12, or Chapter 13 of the Bankruptcy Code and confirmed by a
court with jurisdiction over the borrower’s bankruptcy case. This comment is intended to avoid
any confusion about what the term “plan of reorganization” means when used in § 1024.39(d)(1).

Second, proposed comment 39(d)(1)(ii)-2 states that, if the FDCPA applies to a servicer’s

121 In Chapter 13, for example, a borrower who is delinquent on a mortgage loan as of the date of the bankruptcy
filing may, subject to certain restrictions, confirm a plan of reorganization that provides for the borrower to make
payments that will pay down the pre-bankruptcy arrearage over time while the borrower also continues to make the
periodic payments as they come due under the mortgage loan. See 11 U.S.C. 1322(b)(5) (stating that the plan of
reorganization may “provide for the curing of any default within a reasonable time and maintenance of payments
while the case is pending on any unsecured claim or secured claim on which the last payment is due after the date on
which the final payment under the plan is due”).

122 5ee 11 U.S.C. 521(a)(2) (requiring a Chapter 7 debtor to file “a statement of intention with respect to the
retention or surrender of [secured property of the estate]”).
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communications with a borrower in bankruptcy and the borrower has sent a notification under
FDCPA section 805(c), proposed comment 39(d)(2)(iii)-2 may be applicable. As discussed more
fully in the section-by-section analysis of § 1024.39(d)(2), proposed comment 39(d)(2)(iii)-2
would, under certain circumstances, exempt a servicer from the written notice requirements if the
borrower has sent a notification pursuant to FDCPA section 805(c) and is unrepresented by a
person authorized by the borrower to communicate with the servicer on the borrower’s behalf.
Resuming Compliance

The Bureau is also proposing to revise current comment 39(d)(1)-2 and redesignate it as
comment 39(d)(1)-1. As revised and redesignated, proposed comment 39(d)(1)-1 addresses a
servicer’s obligation to resume compliance with the early intervention requirements following a
borrower’s bankruptcy. The proposed comment provides that, with respect to any borrower who
has not discharged the mortgage debt, a servicer must resume compliance with § 1024.39(a) and
(b), as applicable, as of the first delinquency that follows the earliest of the following outcomes
in the bankruptcy case: (1) the case is dismissed, (2) the case is closed, (3) the borrower
reaffirms the mortgage loan under 11 U.S.C. 524, or (4) the borrower receives a discharge under
11 U.S.C. 727, 1141, 1228, or 1328. However, proposed comment 39(d)(1)-1 also clarifies that
the requirement to resume compliance with 8 1024.39 does not require a servicer to
communicate with a borrower in a manner that would be inconsistent with applicable bankruptcy
law or a court order in a bankruptcy case. The proposed revisions provide that, to the extent
necessary to comply with such law or court order, a servicer may adapt the requirements of
8 1024.39 as appropriate. In addition, proposed comment 39(d)(1)-1 provides that compliance
with § 1024.39(a) is not required with respect to any borrower who has discharged the mortgage

debt under applicable provisions of the Bankruptcy Code. If the borrower’s bankruptcy case is
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revived—for example, if the court reinstates a previously dismissed case or reopens the case—
the servicer is again exempt from the requirements of proposed § 1024.39(a).

The Bureau requests comment on proposed 8 1024.39(d)(1), including the scope of the
exemptions, the triggers for qualifying for the exemptions and resuming early intervention, and
how communications may be tailored to meet the particular needs of borrowers in bankruptcy.
The Bureau further solicits comment on whether servicers have had difficulties receiving notices
regarding the dismissal or closing of a bankruptcy case or of the debtor’s discharge, and whether
the obligation to resume early intervention should be contingent on receiving such notices.
Additionally, the Bureau requests comment on whether the timing of the written early
intervention notice should be different for a borrower in bankruptcy, such as whether a servicer
should be required to provide the written notice to a borrower in bankruptcy within 45 days after
the bankruptcy case commences, rather than by the 45th day of the borrower’s delinquency.
Legal Authority

The Bureau is proposing to exercise its authority under sections 6(j)(3) and 19(a) of
RESPA to exempt servicers from the early intervention live contact requirements in 8 1024.39(a)
for a mortgage loan while the borrower is a debtor in bankruptcy, while any borrower on the
mortgage loan is a debtor in Chapter 12 or Chapter 13 bankruptcy, or if the borrower has
discharged personal liability for the mortgage loan through bankruptcy. For the reasons
discussed above, the Bureau does not believe at this time that the consumer protection purposes
of RESPA would be furthered by requiring servicers to comply with § 1024.39(a) for a mortgage
loan under those bankruptcy-related circumstances.

The Bureau is also proposing to exercise its authority under sections 6(j)(3) and 19(a) of

RESPA to exempt a servicer from the written early intervention notice requirements in
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8 1024.39(b) if no loss mitigation options are available and the borrower is a debtor in
bankruptcy, any borrower on the mortgage loan is a debtor in Chapter 12 or Chapter 13
bankruptcy, or the borrower has discharged personal liability for the mortgage loan through
bankruptcy. The Bureau is also proposing to exercise its authority under sections 6(j)(3) and
19(a) of RESPA to exempt a servicer from the written early intervention notice requirements in
8 1024.39(b) if the borrower is a debtor in bankruptcy and any of the three following conditions
are met: (1) the borrower’s confirmed plan of reorganization provides that the borrower will
surrender the property securing the mortgage loan, provides for the avoidance of the lien
securing the mortgage loan, or otherwise does not provide for, as applicable, the payment of pre-
bankruptcy arrearage or the maintenance of payments due under the mortgage loan; (2) the
borrower files with the court a Statement of Intention pursuant to 11 U.S.C. 521(a) identifying an
intent to surrender the property securing the mortgage loan; or (3) a court enters an order in the
bankruptcy case providing for the avoidance of the lien securing the mortgage loan or lifting the
automatic stay pursuant to 11 U.S.C. 362 with respect to the property securing the mortgage
loan. For the reasons discussed above, the Bureau believes at this time that the consumer
protection purposes of RESPA would not be furthered by requiring compliance with
8§ 1024.39(b) under those circumstances.
39(d)(2) Fair Debt Collection Practices Act

The Bureau is proposing to revise the scope of the current exemption from the early
intervention requirements set forth in § 1024.39(d)(2). Section 1024.39(d)(2) currently exempts

servicers subject to the FDCPA with respect to a mortgage loan for which a borrower has sent a
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cease communication notification pursuant to FDCPA section 805(c) (15 U.S.C. 1692c¢(c)) from
the early intervention requirements.**® The proposal maintains the current exemption from the
live contact requirements of § 1024.39(a) but partially lifts the exemption from the written early
intervention notice requirements of § 1024.39(b). Specifically, the proposal requires that a
servicer must provide a modified written early intervention notice if loss mitigation options are
available. In addition to the information set forth in § 1024.39(b)(2), the proposal provides that
the modified written early intervention notice must include a statement that the servicer may or
intends to invoke its specified remedy of foreclosure. Proposed model clause MS—4(D) in
appendix MS—4 to this part may be used to comply with this requirement. The proposal provides
that the written notice may not contain a request for payment. In addition, it prohibits a servicer
from providing the written notice more than once during any 180-day period. To the extent a
servicer would be required to provide the modified written notice under § 1024.39(d)(2)(iii), the
proposal provides the servicer with a safe harbor from liability under the FDCPA. Consistent
with the discussion in this section, the Bureau is proposing to issue an advisory opinion
interpreting the FDCPA cease communication requirement in relation to the Mortgage Servicing
Rules under FDCPA section 813(e) (15 U.S.C. 1692k(e)). As provided in that section, no
liability arises under the FDCPA for an act done or omitted in good faith in conformity with an
advisory opinion of the Bureau while that advisory opinion is in effect. For the reasons

discussed below, the Bureau is proposing to provide a safe harbor for certain communications

12 This proposal discusses the impact of a borrower’s cease communication notification on a servicer’s obligations
under the early intervention requirements, and is intended to apply equally to a borrower’s notice to the servicer that
the borrower refuses to pay a debt. See FDCPA section 805(c) (“If a consumer notifies a debt collector in writing
that the consumer refuses to pay a debt or that the consumer wishes the debt collector to cease further
communication with the consumer, the debt collector shall not communicate further with the consumer with respect
to such debt . ...").
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between a servicer and a borrower notwithstanding a borrower’s invocation of the “cease
communication” right.

The objectives of the early intervention requirements under 8 1024.39 include ensuring
that servicers provide delinquent borrowers with information about their options at the early
stages of delinquency, encouraging communication between servicers and delinquent borrowers,
and encouraging delinquent borrowers to work with their servicers to identify alternatives to
foreclosure.’** Section 1024.39(a) requires a servicer to establish or make good faith efforts to
establish live contact with a delinquent borrower not later than the 36th day of the borrower’s
delinquency and, promptly after establishing live contact, inform the borrower about the
availability of loss mitigation options, if appropriate. Section 1024.39(b) requires a servicer to
provide to a delinquent borrower a written notice with specific information, including examples
of loss mitigation options that may be available and instructions on how to obtain more
information about loss mitigation options from the servicer, not later than the 45th day of the
borrower’s delinquency.

In the Bureau’s 2012 RESPA Servicing Proposal, the Bureau sought comment on
“whether servicers may reasonably question how they could comply with [the] Bureau’s
propos[ed early intervention requirements] in light of [other applicable] laws,” including the
FDCPA.'* A servicer of a mortgage that was in default at the time the servicer acquired it may
be a debt collector under FDCPA section 803(6). The FDCPA generally grants consumers the

right to bar debt collectors from communicating with them regarding a debt by sending a written

124 See 77 FR 57199, 57251 (Sept. 17, 2012); 78 FR 10695, 10788-89 (Feb. 14, 2013).
12577 FR 57199, 57260-61 (Sept. 17, 2012).
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cease communication notification pursuant to FDCPA section 805(c). However, even after a
borrower sends a servicer a cease communication notification, the servicer is not categorically
barred under the FDCPA from all communication with the borrower. FDCPA section 805(c)
contains specific exceptions that allow further communications with the borrower with respect to
a debt for the following reasons: (1) to advise the borrower that the debt collector’s further
efforts are being terminated; (2) to notify the borrower that the debt collector or creditor may
invoke specified remedies which are ordinarily invoked by such debt collector or creditor; or (3)
where applicable, to notify the borrower that the debt collector or creditor intends to invoke a
specified remedy. '

To address industry concerns about conflicts with existing law, in the 2013 RESPA
Servicing Final Rule, the Bureau added § 1024.39(c), which provides that nothing in § 1024.39
requires a servicer to communicate with a borrower in a manner otherwise prohibited under
applicable law, including the FDCPA.**" The Bureau subsequently clarified compliance
requirements in relation to the FDCPA in the October 2013 IFR and October 2013 Servicing
Bulletin.*?® Under the IFR, a servicer subject to the FDCPA with respect to a borrower is
exempt from the requirements of 88§ 1024.39 and 1026.20(c) with regard to a mortgage loan for
which the borrower has sent a cease communication notification pursuant to FDCPA section
805(c). The Bureau explained that, because the early intervention rule (8 1024.39) and the
adjustable-rate mortgage (ARM) payment adjustment notice rule (§ 1026.20(c)) are neither

statutorily mandated by the Dodd-Frank Act nor in response to a borrower-initiated

126 EDCPA section 805(c)(1) through (3).
12778 FR 10695, 10806-07 (Feb. 14, 2013).
128 78 FR 62993 (Oct. 23, 2013); CFPB Bulletin 2013-12.
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communication, the interplay between 88 1024.39 and 1026.20(c) and the cease communication
provision of FDCPA section 805(c) was unclear. At that time, the Bureau did not make a
determination as to the legal status of early intervention efforts or the ARM payment adjustment
notice requirements following the receipt of a borrower’s proper cease communication request.
The Bureau stated that it would explore, as part of a broader rulemaking on debt collection, the
legal issues and practical benefits of requiring: (1) some type of early intervention to notify
borrowers of the potential availability of loss mitigation options, balancing the rights of debtors
to protect themselves against certain debt collector practices with the consumer protections
afforded by servicer-borrower contact that may lead to the resolution of borrower default; and (2)
some form of § 1026.20(c) notice, balancing the rights of debtors to prevent debt collectors from
communicating with them with the consumer protection afforded by timely notice of interest rate
and payment adjustments.*® The Bureau noted that the future rulemaking on debt collection
issues may alter or eliminate the exemptions set forward in the IFR.**

The Bureau received a number of comments in response to the IFR during the official
comment period and ex parte comments after the close of the official comment period.
Accordingly, the following discussion of the proposed rule refers to both sets of comments. The
Bureau received comments from various trade associations in support of the FDCPA-related
exemptions under the IFR and the safe harbor from liability under the FDCPA that the Bureau
granted servicers. One trade association encouraged the Bureau to make a comprehensive

determination as to the legal status of communications required under the servicing rules and

129 78 FR 62993, 62994 (Oct. 23, 2013).
1301d. at 62998-99.
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their impact on or conflict with the FDCPA before making additional changes. Two commenters
stated that the Bureau should address these questions through rulemaking rather than through a
subsequent compliance bulletin.

A consumer advocacy group’s comment requested that the Bureau not require borrowers
to choose between their rights under the FDCPA and the benefits of the servicing rules. The
comment described the written early intervention notice as a “form letter” and argued that most
borrowers would not view the notice as the type of debt collection that they meant to stop
through a cease communication notification. In a follow-up ex parte meeting with the Bureau,
the consumer advocacy group stated that servicers that are careful to send only mandated notices
in compliance with the Bureau’s requirements are unlikely to face litigation risk and suggested
that a servicer could include language on a required notice acknowledging that the borrower has
exercised cease communication rights.

The Bureau has learned through continued outreach that important consumer protections
may be implicated by the current FDCPA-related exemption from the early intervention
requirements under 8 1024.39(d)(2). Specifically, the Bureau believes that a borrower may send
a blanket cease communication notification and thus unwittingly forfeit the opportunity to gain
information about potential loss mitigation options under the early intervention rules. Borrowers
assisted by counsel or housing counselors may find themselves choosing between their rights to
invoke cease communication protections pursuant to FDCPA section 805(c) or the benefits of the
early intervention rules under § 1024.39. Therefore, the Bureau is taking the opportunity to

revisit the exemption from the early intervention requirements at this time rather than as part of a
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later and broader rulemaking on debt collection. ™!

The Bureau considers whether it may be appropriate to alter or eliminate the exemption
from the early intervention live contact requirements in § 1024.39(a), the written notice
requirements in § 1024.39(b), or both. The proposal maintains the current exemption from the
live contact requirements of § 1024.39(a), but would partially lift the exemption from the written
early intervention notice requirements of § 1024.39(b) if loss mitigation options are available.
After careful consideration, the Bureau believes that a modified written early intervention notice
is closely linked to the exceptions promulgated to the cease communication rights by FDCPA
section 805(c), and that the written notice is more closely linked to those exceptions than the live
contact requirements.

Live Contact

The Bureau understands that the nature of live contact and the information conveyed may
be highly variable. The information conveyed, the manner for conveying that information, and
whether any information is conveyed depends on the borrower’s circumstances, the servicer’s
perception of those circumstances, and the servicer’s exercise of reasonable discretion.**? The
servicer may contact the borrower in person, by telephone, or not at all, if the servicer’s good

faith efforts to reach the borrower fail.**® By their nature, discussions or conversations resulting

31 The Bureau is not, however, making a determination as to the legal status of the requirements under § 1026.20(c)
following receipt of proper cease communication requests at this time. As noted in the IFR, the Bureau continues to
encourage servicers to provide ARM payment adjustment notices to the extent that the FDCPA permits. See 78 FR
62993, 62999 (Oct. 23, 2013).

132 See comment 39(a)-3.i. This proposal would redesignate current comment 39(a)-3.i as comment 39(a)-4.i.

133 See comment 39(a)-2 (“Good faith efforts to establish live contact consist of reasonable steps under the
circumstances to reach a borrower and may include telephoning the borrower on more than one occasion or sending
written or electronic communication encouraging the borrower to establish live contact with the servicer.”). This
proposal would move this language into comment 39(a)-3.
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from live contact are not and cannot be closely prescribed.™** Such variability is inconsistent
with the narrow exceptions in FDCPA section 805(c), which permit a debt collector to
communicate further with a borrower for extremely limited purposes after a borrower has sent a
servicer a cease communication notification. Because the information conveyed and the manner
for conveying such information may be highly variable in the context of live contact, the Bureau
believes that requiring a servicer to comply with the live contact requirements with regard to a
mortgage loan for which a borrower has sent a notification pursuant to FDCPA section 805(c) is
inappropriate and may put a servicer subject to the FDCPA with respect to that borrower’s loan
at risk of violating the FDCPA. The Bureau is proposing no general rule about whether oral
versus written communications are more likely to violate the FDCPA, but notes only that the live
contact requirements of § 1024.39(a) are less susceptible to standard, uniform delivery in
compliance with the cease communication exceptions in FDCPA section 805(c) than are the
written early intervention notice requirements.

The Bureau also believes that live contact may be less valuable to a delinquent borrower
who has properly invoked the FDCPA’s cease communication protections. Compliance with
§ 1024.39(a) is not limited to—and does not in every case require—a discussion of available loss
mitigation options. Section 1024.39(a) requires that a servicer inform the borrower about the
availability of loss mitigation options, “if appropriate.” More broadly, “[I]ive contact provides

1135

servicers an opportunity to discuss the circumstances of a borrowers’ delinquency,”* and, based

on this discussion, a servicer may determine not to inform a borrower of loss mitigation options.

134 See 78 FR 10695, 10793 (Feb. 14, 2013).
135 Comment 39(a)-2.

124



As current comment 39(a)-3.i explains, “[i]t is within a servicer’s reasonable discretion to
determine whether informing a borrower about the availability of loss mitigation options is
appropriate under the circumstances.”**® Under certain circumstances, a servicer may determine
that promptly informing the borrower about the availability of loss mitigation options is not
appropriate under the circumstances. Current comment 39(a)-3.i.B provides an example that
demonstrates it is reasonable for a servicer to not provide information about the availability of
loss mitigation options to a borrower who has missed a January 1 payment and notified the
servicer that full late payment will be transmitted to the servicer by February 15.%*" The purpose
of such a conversation could be to remind a borrower who perhaps inadvertently missed a
payment of a past due amount, or to give the servicer an opportunity to discuss when the
borrower may cure a temporary delinquency, but the conversation may not necessarily involve a
discussion of loss mitigation options.

When a delinquent borrower has instructed the servicer to stop communicating with the
borrower about the debt, the Bureau believes that repeated attempts to establish live contact with
such a borrower that may not lead to a discussion of available loss mitigation options may be
unwanted and in contravention to the purposes of the FDCPA’s cease communication
protections. The early intervention live contact requirement is a recurring obligation that
generally requires servicers to make continued efforts to establish live contact with a borrower so
long as a borrower remains delinquent.**® A borrower who has sent a servicer a cease

communication notification may perceive a servicer’s early intervention live contact under

136 Comment 39(a)-3.i. This proposal would redesignate current comment 39(a)-3.i as comment 39(a)-4.i.
37 This proposal would redesginate current comment 39(a)-3.i.B as comment 39(a)-4.i.B.
138 See CFPB Bulletin 2013-12; section-by-section analysis of § 1024.39(a), supra.
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8§ 1024.39(a) as a repeated, intrusive, and unwanted communication. The Bureau is also
concerned that, given the recurring and relatively unstructured nature of the live contact
requirements, requiring early intervention through live contact may increase the potential for
harassment in direct contravention of the FDCPA.***

Balancing the considerations discussed above, the Bureau is proposing to maintain the
current exemption from the live contact requirements of 8§ 1024.39(a). Specifically, proposed
8§ 1024.39(d)(2)(i) provides that a servicer subject to the FDCPA with respect to a borrower is
exempt from the early intervention live contact requirement under 8 1024.39(a) with regard to a
mortgage loan for which the borrower has sent a notification pursuant to FDCPA section 805(c).
Written Notice

The Bureau believes that the written early intervention notice will generally be closely
linked to the invocation of foreclosure. Current § 1024.39(b) requires a servicer to provide a
delinquent borrower with the written notice not later than the 45th day of the borrower’s
delinquency. As a general matter, this written notice must be sent well before the servicer may
initiate foreclosure: in most cases, the servicer must wait until a borrower’s mortgage loan
obligation is more than 120 days delinquent, after the written notice has been sent, to make the
first notice or filing to initiate the foreclosure process.'*® As the Bureau explained in the
preamble to the 2013 RESPA Servicing Final Rule, the purpose of the written notice is to
provide more information to a borrower who has not cured by the 45th day of delinquency.

Providing a borrower with notice in writing that includes, for example, the servicer’s contact

139 See FDCPA section 806 (“A debt collector may not engage in any conduct the natural consequence of which is to
harass, oppress, or abuse any person in connection with the collection of a debt.”).
190 See 12 CFR 1024.41(f)(2)(i).
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information as well as relevant information regarding loss mitigation options and housing
counselors, conveys important information to a borrower that the servicer may not have
communicated to the borrower through live contact. Additionally, the written notice generally
provides more information than likely would have been provided through live contact and
provides the borrower with information that may be reviewed and discussed with a housing
counselor or other advisor.'*

The Bureau understands that in most cases, there may be some loss mitigation options
available. Therefore, in most cases, borrowers receiving the written early intervention notice
will have an opportunity to respond to the written notice by applying for loss mitigation, should
they so choose. Where a borrower responds to the written notice by applying for loss mitigation,
the dual tracking restrictions of the 2013 RESPA Servicing Final Rule apply, further limiting the
servicer’s ability to invoke the remedy of foreclosure. Pursuant to § 1024.41(f)(2) and (g),
respectively, a servicer may not make the first notice or filing for foreclosure if a borrower
submits a complete loss mitigation application before foreclosure referral, and cannot move for
foreclosure judgment or order of sale or conduct a foreclosure sale if a borrower submits a
complete loss mitigation application more than 37 days before a foreclosure sale.

The failure to provide a borrower with the written early intervention notice may impede a
servicer’s ability to invoke foreclosure, particularly if loss mitigation options are available. For
example, because failure to provide a borrower with the written early intervention notice may
result in borrowers submitting requests for loss mitigation at a later point in time—e.g., closer to

the foreclosure sale—failure to provide the written early intervention notice may delay or

141 See 78 FR 10695, 10796-97 (Feb. 14, 2013).
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otherwise interfere with the servicer’s exercise of its specified remedy of foreclosure. In
addition, the Bureau understands that some states require documentation of a servicer’s efforts to
modify the loan, or require a servicer to provide the borrower with information substantially
similar to the written early intervention notice, prior to initiating foreclosure or conducting a
foreclosure sale (e.g., California, Illinois). Therefore, the Bureau believes that when loss
mitigation options are available, the written early intervention notice is particularly critical to a
servicer’s ability to invoke its specified remedy of foreclosure, and that the information
conveyed through the written notice is closely linked to the exceptions in FDCPA section
805(c)(2) and (3) to permit a servicer to communicate further with a borrower after a borrower
has sent a servicer a cease communication notification.

If loss mitigation options are available, as will generally be the case, the Bureau believes
that the written early intervention notice may be of significant value to borrowers, as well as tied
closely to the servicer’s ability to invoke its specified remedy of foreclosure. Indeed, the Bureau
has stated that the early intervention notice requirements were designed primarily to encourage
delinquent borrowers to work with their servicers to identify options for avoiding foreclosure.'*?
Specifically, the Bureau believes that the content of the written early intervention notice,
including the statement providing a brief description of examples of loss mitigation options that
may be available from the servicer and the application instructions or a statement informing the
borrower how to obtain more information about loss mitigation options from the servicer,*** may

be of particular value and relevance to a delinquent borrower facing debt collection in informing

2 1d. at 10787.
143 See section-by-section analysis of § 1024.39(b)(2), supra.
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the borrower of the availability of loss mitigation. The Bureau believes that receipt of the
modified written early intervention notice may be critical in educating delinquent borrowers
about potentially available loss mitigation options. The Bureau further believes that borrowers
who have sent a cease communication notification under the FDCPA may benefit from receiving
information about loss mitigation options that may be available, which would be provided to
other borrowers who have not sent the servicer a cease communication notification. Given its
broad experience with consumers in debt, facing foreclosure, or dealing with other financial
difficulties, the Bureau believes that, in invoking the FDCPA’s cease communication
protections, borrowers are unlikely to have intended to prevent communication about loss
mitigation options. Regardless of whether the borrower is in fact eligible for or takes advantage
of loss mitigation options that may be available, if the borrower receives the written early
intervention notice, the borrower at a minimum has an opportunity to gain information about
potential options.

The Bureau has also learned that consumer advocates, in some cases, may advise a
borrower to refrain from sending a servicer a cease communication notification pursuant to
FDCPA section 805(c) in order to preserve access to information about loss mitigation and
continue to receive early intervention communications from a servicer. The Bureau believes that
borrowers who have invoked the FDCPA’s cease communication protections should not be
denied an opportunity to obtain information about potential loss mitigation options; indeed, this
information may be even more critical for delinquent borrowers facing debt collection.

In the limited circumstances where no loss mitigation options are available, the Bureau
believes that the written early intervention notice will be of significantly less value to a borrower

who has exercised cease communication rights under the FDCPA and is not as closely tied to the
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servicer’s right to invoke foreclosure due to the limited impact of the dual-tracking restrictions in
the absence of loss mitigation options. Therefore, the Bureau believes that it is not appropriate to
require servicers to provide the written early intervention notice to such borrowers who have
exercised their FDCPA cease communication rights.

Balancing the considerations discussed above, the Bureau is proposing to partially lift the
exemption in current § 1024.39(d)(2) and to require the provision of a modified form of the
written early intervention notice to borrowers who have exercised their cease communication
rights, while retaining the exemption from § 1024.39(b) if no loss mitigation options are
available. Specifically, the Bureau is proposing 8 1024.39(d)(2)(ii) to explain that, with regard
to a mortgage loan for which the borrower has sent a notification pursuant to section 805(c) of
the FDCPA, a servicer subject to the FDCPA with respect to that borrower’s loan is exempt from
the written early intervention notice requirement under § 1024.39(b) if no loss mitigation options
are available. And proposed § 1024.39(d)(2)(iii) provides that a servicer subject to the FDCPA
with respect to a borrower must provide a modified written early intervention notice with regard
to a mortgage loan for which the borrower has sent a notification pursuant to section 805(c) of
the FDCPA if loss mitigation options are available.

In addition to the information required pursuant to § 1024.39(b)(2), proposed
8§ 1024.39(d)(2)(iii) would modify the written early intervention notice to: (1) include a statement
that the servicer may or intends to invoke its specified remedy of foreclosure; (2) prohibit that
the written notice contain a request for payment; and (3) prohibit a servicer from providing the
written notice more than once during any 180-day period. To assist servicers in complying with
the requirements of proposed 8 1024.39(d)(2)(iii), the Bureau has developed proposed model

clause MS-4(D), contained in appendix MS—4 to Part 1024. A more detailed discussion of the
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proposed model clause is contained in the section-by-section analysis of appendix MS.

The Bureau is also proposing to add comment 39(d)(2)(iii)-1 to offer servicers additional
guidance on complying with the modified written early intervention notice required by proposed
8 1024.39(d)(2)(iii). First, the proposed comment explains that in requiring servicers to provide
a borrower the written early intervention notice under proposed § 1024.39(d)(2)(iii), the Bureau
provides servicers a safe harbor from liability under the FDCPA with respect to the written
notice. Specifically, proposed comment 39(d)(2)(iii)-1 provides that, to the extent the FDCPA
applies to a servicer’s communications with a borrower, a servicer does not violate section
805(c) of the FDCPA by providing the modified written notice required by 8 1024.39(d)(2)(iii)
after a borrower has sent a notification pursuant to section 805(c) of the FDCPA with respect to
that borrower’s loan. Second, the proposed comment reminds servicers that in providing the
written early intervention notice, they must continue to comply with all other applicable
provisions of the FDCPA. Specifically, comment 39(d)(2)(iii)-1 provides that, in providing the
borrower the written notice, the servicer must continue to comply with all other applicable
provisions of the FDCPA, including prohibitions on unfair, deceptive, and abusive practices as
contained in sections 805 through 808 of the FDCPA, 15 U.S.C. 1692c through 1692f.

The Bureau is proposing an additional comment to address circumstances in which a
borrower has invoked the FDCPA’s cease communication protections and is also a borrower in
bankruptcy. Specifically, proposed comment 39(d)(2)(iii)-2 provides that, to the extent the
FDCPA applies to a servicer’s communications with a borrower and the borrower has sent a
notification pursuant to section 805(c) of the FDCPA, a servicer is not required to provide the
written notice required by § 1024.39(d)(2)(iii) if the borrower is in bankruptcy and is not

represented by a person authorized by the borrower to communicate with the servicer on the
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borrower’s behalf. Proposed comment 39(d)(2)(iii)-2 further provides that if the borrower is
represented by a person authorized by the borrower to communicate with the servicer on the
borrower’s behalf, however, the servicer must provide the modified written notice required by

8 1024.39(d)(2)(iii) to the borrower’s representative. The Bureau requests comment on whether
including proposed comment 39(d)(2)(iii)-2 is appropriate. The Bureau also seeks comment on
whether there may be a conflict between the language of proposed model clause MS—-4(D) and
applicable bankruptcy laws when a borrower has exercised cease communication rights under the
FDCPA and is also a borrower in bankruptcy and the scope of any conflict. Proposed model
clause MS-4(D) is contained in appendix MS—4. A more detailed discussion of the proposed
model clause is contained in the section-by-section analysis of appendix MS.

The Bureau intends this proposal to partially lift the current exemption for a servicer
subject to the FDCPA with respect to a borrower to be limited to the Bureau’s explicit
interpretation. Accordingly, the Bureau intends the proposal to be narrow and based only upon
the interplay between two specific federal requirements providing consumer protections—the
early intervention requirements of § 1024.39 of Regulation X and the cease communication
provision of section 805(c) of the FDCPA. The Bureau believes that, in the limited circumstance
where a servicer is subject to the FDCPA with respect to a borrower, and that borrower has sent
the servicer a cease communication notification, the strong consumer interest in receiving timely
information about potentially available loss mitigation options under § 1024.39(b) may outweigh
or at least equal the consumer protection offered by section 805(c) of the FDCPA. Under that
limited circumstance, the Bureau also believes that the relationship between the Bureau’s
required written early intervention notice and the servicer’s invocation of its specified remedy of

foreclosure is closely linked so as to bring a proposed modified written early intervention notice
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requirement within the statutory exceptions of section 805(c) of the FDCPA. The Bureau seeks
comment on whether partially lifting the exemption for the written early intervention notice if
loss mitigation options are available is appropriate.

The Bureau reminds servicers that they may only rely on the exemptions in proposed
8 1024.39(d)(2)(i) and (ii) if both the servicer is subject to the FDCPA with respect to a
borrower, meaning that the servicer of a defaulted mortgage loan is also acting as a debt collector
under section 803(6) of the FDCPA (i.e., the servicer acquired the mortgage at the time that it
was in default) and the borrower has properly sent the servicer a written cease communication
notification under section 805(c) of the FDCPA. Therefore, even if a servicer receives a written
cease communication notification from a borrower, if the servicer is not also acting as a debt
collector for purposes of the FDCPA with respect to that borrower’s mortgage loan, the servicer
must continue to comply with all of the early intervention requirements under § 1024.39.

The Bureau has narrowly tailored the proposal to reduce the risk that servicers will
circumvent a borrower’s cease communication rights. As noted above, the proposed requirement
that a servicer subject to the FDCPA with respect to a borrower provide a delinquent borrower
with the modified written early intervention notice applies only if the servicer is subject to the
FDCPA with respect to that borrower, meaning that the servicer of a mortgage loan that was in
default at the time the servicer acquired it is also acting as a debt collector under section 803(6)
of the FDCPA, and only if that borrower has properly invoked the FDCPA’s cease
communication protections. The Bureau believes that the proposal to partially lift the exemption

for the written early intervention notice will generally only be relevant in instances where the
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servicer has received a cease communication notification prior to the 45th day of the borrower’s
delinquency.*** Additionally, the proposal relates to only the modified written early intervention
notice, while maintaining the exemption for early intervention live contact and the exemption for
the written notice if no loss mitigation options are available. If no loss mitigation options are
available, i.e., the owner or assignee of a borrower’s mortgage loan does not offer an alternative
to foreclosure that is made available through the servicer, this proposal leaves the current
exemption in place.*” Furthermore, this proposal requires that the modified written early
intervention notice include a statement that the servicer may or intends to invoke its specified
remedy of foreclosure, prohibits the servicer from making a request for payment via the written
early intervention notice, and prohibits a servicer from providing the written notice more than
once during any 180-day period. The Bureau believes that limiting the proposal in this manner
reduces the risk that the modified written early intervention notice will be used to circumvent a
borrower’s cease communication rights under section 805(c) of the FDCPA.
Borrower-Initiated Communications

The Bureau expects that, after the borrower has sent a cease communication notification,
any subsequent borrower-initiated communications with a servicer for the purposes of loss
mitigation will be limited to a discussion of loss mitigation options that may be available.
Therefore, even after a borrower has sent a cease communication notification under the FDCPA,
a servicer should respond to a borrower who inquires about loss mitigation with information

limited to potentially available loss mitigation options. For example, a servicer may discuss with

144 See FDCPA section 805(c) (“If such notice from the consumer is made by mail, notification shall be complete
upon receipt.”).
14> See section-by-section analysis of § 1024.39(b)(2)-4, supra.
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a borrower available loss mitigation options that the owner or assignee of the borrower’s
mortgage loan offers, instructions on how the borrower can apply for loss mitigation, what
documents and information the borrower would need to provide to complete a loss mitigation
application, and the potential terms or details of a loan modification program, including the
monthly payment and duration of the program. The Bureau is proposing to issue an advisory
opinion interpreting the FDCPA cease communication requirement in relation to the Mortgage
Servicing Rules under section 813(e) of the FDCPA. As provided in that section, no liability
arises under the FDCPA for an act done or omitted in good faith in conformity with an advisory
opinion of the Bureau while that advisory opinion is in effect.

The Bureau believes that a servicer’s responding to borrower-initiated communications
with specific information about loss mitigation options that may be available does not undermine
the protections offered by section 805(c) of the FDCPA, which empowers borrowers to direct
debt collectors to cease contacting them to collect a debt and frees borrowers from the burden of
being subject to unwanted communications. Borrower-initiated communications are by their
nature wanted communications and therefore do not impose such a burden. Such
communications benefit borrowers by providing them with valuable information about
potentially available loss mitigation options. The Bureau believes that when a servicer
communicates with a borrower who has invoked the FDCPA’s cease communication protections
about potentially available loss mitigation options in the limited manner described in this
proposal, the servicer does not violate section 805(c) of the FDCPA. The Bureau believes that a
borrower’s cease communication notification pursuant to the FDCPA should ordinarily be
understood to exclude borrower-initiated communications with a servicer for the purposes of loss

mitigation because the borrower has specifically requested the communication at issue. As the
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Bureau explained in the October 2013 Servicing Bulletin, even if the borrower sends a cease
communication notification while a specific action the borrower requested of the servicer is in
process, the borrower usually should be understood to have excluded the specific action from the
general request to cease communication. Thus, only if the borrower sends a communication to
the servicer specifically withdrawing the request for such action may a servicer cease to carry out
the requirements of these provisions. Accordingly, these communications would—under the
Bureau’s proposed advisory opinion—be consistent with the FDCPA’s requirements, and a
servicer would not be liable for violating the FDCPA with respect to such communications.
However, the Bureau’s proposed advisory opinion would not protect a servicer from
using such borrower-initiated communications for the purpose of loss mitigation as a pretext for
collection of a debt in circumvention of a borrower’s cease communication protections. In any
subsequent borrower-initiated communications with a servicer for the purposes of loss
mitigation, the servicer may not and is strictly prohibited from making a request for payment,
including, for example, initiating conversations with the borrower related to repayment of the
debt (through a debt payment plan or otherwise), demanding that the borrower make a payment,
requesting that the borrower bring the account current or make a partial payment on the account,
or attempting to collect the outstanding balance or arrearage.**® Only if the borrower, without
prompting from the servicer, independently inquires about or requests to make a payment or
initiates a discussion of possible payment plans other than as part of loss mitigation, may the

servicer engage in a discussion related to payment of the debt. The Bureau reiterates that

146 See 53 FR 50097, 50103 (Dec. 13, 1988) (Section 805(c)-2 of the Federal Trade Commission’s (FTC) Official
Staff Commentary on FDCPA section 805(c)) (“A debt collector’s response to a ‘cease communication’ notice from
a consumer may not include a demand for payment, but is limited to the three statutory exceptions [under FDCPA
section 805(c)(1) through (3)].”).
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servicers may not misuse borrower-initiated communications for the purpose of loss mitigation
as an opportunity or pretext to direct or steer borrowers to a discussion of repayment or
collection of the debt in circumvention of a borrower’s cease communication protections.
Additionally, the servicer may not begin or resume contacting the borrower in contravention of
the cease communication notification, unless the borrower consents or revokes a prior cease
communication request. As discussed above, all other provisions of the FDCPA, including the
prohibitions on unfair, deceptive, and abusive practices as contained in sections 805 through 808
of the FDCPA, remain intact notwithstanding the proposed requirement that the servicer provide
the modified written early intervention notice if loss mitigation options are available to
borrowers who have exercised their FDCPA cease communication rights. The Bureau seeks
comment generally on borrower-initiated communications for the purpose of loss mitigation in
this context and the scope of the Bureau’s proposed advisory opinion.
Legal Authority

The Bureau is proposing to exercise its authority under sections 6(j)(3) and 19(a) of
RESPA to exempt a servicer that is a debt collector pursuant to the FDCPA with regard to a
mortgage loan from the early intervention live contact requirements in § 1024.39(a) when a
borrower has exercised the cease communication right under the FDCPA prohibiting the servicer
from communicating with the borrower regarding the debt. For the reasons discussed above, the
Bureau believes at this time that the consumer protection purposes of RESPA would not be
furthered by requiring compliance with § 1024.39(a) at a time when a borrower has specifically
requested that the servicer stop communicating with the borrower about the debt. Accordingly,
the Bureau is proposing to implement proposed 8 1024.39(d)(2)(i) pursuant to its authority under

sections 6(j)(3) and 19(a) of RESPA.
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The Bureau is also proposing to exercise its authority under sections 6(j)(3) and 19(a) of
RESPA to exempt a servicer that is a debt collector pursuant to the FDCPA with regard to a
mortgage loan from the written early intervention notice requirements in 8 1024.39(b) when a
borrower has exercised the cease communication right under the FDCPA if no loss mitigation
options are available. For the reasons discussed above, the Bureau believes at this time that the
consumer protection purposes of RESPA would not be furthered by requiring compliance with
8 1024.39(b) at a time when a borrower has specifically requested that the servicer stop
communicating with the borrower about the debt and when no loss mitigation options are
available. Accordingly, the Bureau is proposing to implement proposed § 1024.39(d)(2)(ii)
pursuant to its authority under sections 6(j)(3) and 19(a) of RESPA.

The Bureau is proposing to exercise its authority under section 6(k)(1)(E) of RESPA to
add proposed § 1024.39(d)(2)(iii). The Bureau has authority to implement requirements for
servicers to provide information about borrower options pursuant to section 6(k)(1)(E) of
RESPA. As the Bureau has previously determined, providing borrowers with timely information
about loss mitigation options and the foreclosure process, disclosures encouraging servicers to
work with borrowers to identify any appropriate loss mitigation options, and information about
housing counselors and State housing finance authorities are necessary to provide borrowers a
meaningful opportunity to avoid foreclosure.**” The Bureau also exercises its authority to
prescribe rules with respect to the collection of debts by debt collectors pursuant to section
814(d) of the FDCPA, 15 U.S.C. 1692I(d). Pursuant to this authority, the Bureau is clarifying a

borrower’s cease communication protections under the FDCPA. Section 805(c) of the FDCPA

47 See 77 FR 57199, 57260 (Sept. 17, 2012).

138



sets forth both the cease communication requirement and its exceptions. Under section 805(c)(2)
and (3) of the FDCPA, a borrower’s cease communication request does not prohibit a debt
collector from communicating with the borrower “to notify the consumer that the debt collector
or creditor may invoke specified remedies which are ordinarily invoked by such debt collector or
creditor” or “where applicable, to notify the consumer that the debt collector or creditor intends
to invoke a specified remedy.” For the reasons given above, the Bureau believes that requiring a
servicer to provide the written early intervention notice if loss mitigation options are available is
a reasonable interpretation of the exceptions under section 805(c)(2) and (3) of the FDCPA. The
Bureau believes that because the written early intervention notice will generally be closely linked
to the invocation of foreclosure, such a notice informs a borrower that the servicer may invoke or
intends to invoke the specified remedy of foreclosure and thus falls within the scope of the
exceptions under section 805(c)(2) and (3) of the FDCPA. Accordingly, the Bureau is proposing
to implement proposed § 1024.39(d)(2)(iii) pursuant to its authority under section 6(k)(1)(E) of
RESPA and section 814(d) of the FDCPA.
Section 1024.41 Loss Mitigation Procedures
41(b) Receipt of a Loss Mitigation Application

Successors in interest. As described in the section-by-section analysis of § 1024.30(d),
proposed § 1024.30(d) provides that once a servicer confirms a successor in interest’s identity
and ownership interest in the property, the successor in interest must be considered a borrower
for the purposes of Regulation X’s mortgage servicing rules. Accordingly, the servicer must
comply with § 1024.41’s loss mitigation procedures with respect to a loss mitigation application
submitted by a confirmed successor in interest.

Proposed comment 41(b)-1.i clarifies that, if a servicer receives a loss mitigation
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application, including a complete loss mitigation application, from a potential successor in
interest before confirming that person’s identity and ownership interest in the property, the
servicer may, but is not required to, review and evaluate the loss mitigation application in
accordance with the procedures set forth in § 1024.41. The proposed comment also provides that
if a servicer complies with the requirements of § 1024.41 for a complete loss mitigation
application submitted by a potential successor in interest before confirming that person’s identity
and ownership interest in the property, 8 1024.41(i)’s limitation on duplicative requests applies
with respect to any loss mitigation application subsequently submitted by that person, provided
that confirmation of the successor in interest’s status would not affect the servicer’s evaluation of
the application.

The Bureau is proposing comment 41(b)-1.i to make clear that servicers may, but are not
required to, review and evaluate loss mitigation applications from successors in interest before
confirming a successor in interest’s identity and ownership interest in the property, even though
servicers would not be required to do so under the proposed rule. The Bureau is proposing this
comment to ensure that the proposed requirement to review and evaluate applications from a
successor in interest upon confirmation of the successor in interest’s status would not imply that
the servicer may not do so before confirmation. Further, the Bureau believes that where a
servicer complies with the requirements of § 1024.41 for a complete loss mitigation application
submitted by a potential successor in interest and confirmation of the successor in interest’s
status would not affect the outcome of the successor’s application for loss mitigation, a
subsequent request would be duplicative and thus should be subject to 8 1024.41(i)’s limitation.

Proposed comment 41(b)-1.ii provides that if a servicer receives a loss mitigation

application from a potential successor in interest before confirming that person’s status, upon
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such confirmation the servicer must review and evaluate that loss mitigation application in
accordance with the procedures set forth in § 1024.41. For purposes of § 1024.41, the servicer
must treat the loss mitigation application as if it had been received on the date that the servicer
confirmed the successor in interest’s status. Accordingly, servicers would be required to
preserve any loss mitigation application received from a potential successor in interest, so that
the servicer can review and evaluate that application upon confirmation of the successor in
interest’s status and the successor in interest would not have to resubmit the loss mitigation
application.

The Bureau is proposing comment 41(b)-1.ii because successors in interest may be
confused by having to resubmit identical documents simply because the servicer has confirmed
the successor in interest’s status. The Bureau believes that it is preferable to require servicers to
preserve loss mitigation applications received from potential successors in interest and review
and evaluate those loss mitigation applications upon confirming the successor in interest’s status.
41(b)(1) Complete Loss Mitigation Application

The Bureau is proposing to revise comment 41(b)(1)-1 to clarify that, in the course of
gathering documents and information from a borrower to complete a loss mitigation application,
a servicer may stop collecting documents and information pertaining to a particular loss
mitigation option after receiving information confirming that the borrower is ineligible for that
option.

Section 1024.41(b)(1) defines a complete application as an application for which a
servicer has received all the information the servicer requires from a borrower in evaluating
applications for the loss mitigation options available to the borrower. Current comment

41(b)(1)-1 explains that a servicer has the flexibility to establish the type and amount of
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information that it will require from borrowers applying for loss mitigation options, and the
Bureau explained in the 2013 RESPA Servicing Final Rule that the servicer may tailor
application requirements to each individual borrower.'*® In exercising reasonable diligence to
obtain a complete application under 8 1024.41(b)(1), therefore, a servicer may determine that an
application is complete even when the borrower has not submitted certain information that the
servicer regularly requires but is irrelevant with respect to that particular borrower.

The Bureau has learned from servicers and consumer advocacy groups that some
servicers have been attempting to collect a large number of documents from borrowers, including
some that are irrelevant to determining whether a particular borrower is eligible for any loss
mitigation option. To the extent that this practice represents a servicer’s good faith effort to
exercise reasonable diligence under § 1024.41(b)(1), the Bureau wishes to clarify that
8 1024.41(b)(1) does not require it. The Bureau believes that an interpretation that
8§ 1024.41(b)(1) requires a servicer to collect documents or information after the servicer has
confirmed that such documents cannot affect the outcome of an evaluation unnecessarily burdens
both the servicer and the borrower and hinder efforts to complete the loss mitigation application.

Therefore, the Bureau is proposing to amend comment 41(b)(1)-1 to explain that, in the
course of gathering documents and information from a borrower to complete a loss mitigation
application, a servicer may stop collecting documents or information for a particular loss
mitigation option after receiving information confirming that the borrower is ineligible for that

option. As revised, proposed comment 41(b)(1)-1 includes the following example: if a particular

148 See 78 FR 10695, 10824 (Feb. 14, 2013).
149 gee id.
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loss mitigation option is only available for military servicemembers, once a servicer receives
documents or information confirming that the borrower is not a military servicemember, the
servicer may stop collecting documents or information from the borrower that the servicer would
use to evaluate the borrower for that loss mitigation option. The proposed comment further
explains that making such a determination does not affect a servicer’s obligation to exercise
reasonable diligence in obtaining a complete application; the servicer must continue its efforts to
obtain documents and information from the borrower that pertain to all other available loss
mitigation options. Finally, the proposed comment provides that a servicer may not stop
collecting documents and information for any loss mitigation option based solely upon the
borrower’s stated preference for a different loss mitigation option.

As the Bureau explained in the 2013 RESPA Servicing Final Rule, the Bureau believes
that an application process that would impose an obligation on borrowers to select a desired loss
mitigation option and permit servicers to evaluate the borrower for only that option would be
inappropriate.*® The Bureau believes that requiring servicers to evaluate loss mitigation
applications for all loss mitigation options available to a borrower helps the borrowers make
better-informed decisions about the complex options involved in loss mitigation.*>* The Bureau
is also concerned that permitting a servicer to stop collecting borrower information based solely
upon a borrower’s stated preference for one option or another might allow the servicer to
inappropriately influence the borrower’s preference during communications with the borrower.

It also might allow the servicer to otherwise circumvent § 1024.41 by simply choosing to review

15014, at 10828.
151 See d.
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a borrower for a particular loss mitigation option, as it would be difficult to verify whether a
borrower has expressed such a preference. However, the Bureau believes that, where a servicer
receives information that conclusively demonstrates that a borrower is not eligible for a
particular loss mitigation option, as in the example in proposed comment 41(b)(1)-1, borrowers
and servicers will benefit from clarity in the comment that the servicer may stop collecting
information from the borrower that the servicer might otherwise need to complete the
application. The Bureau believes that proposed comment 41(b)(1)-1 would help ensure that
servicers continue to consider borrowers for all loss mitigation options in a single application
process notwithstanding the significant flexibility servicers enjoy in establishing application
requirements.

The Bureau also notes that pursuant to proposed comment 41(b)(1)-1, a servicer may stop
collecting documents and information from a borrower pertaining to a particular loss mitigation
option after receiving information confirming that the borrower is ineligible for that option, even
if the servicer previously requested such documents and information in the notice sent pursuant
to § 1024.41(b)(2)(i)(B).

41(b)(2) Review of a Loss Mitigation Application Submission
41(b)(2)(i) Requirements

The Bureau is proposing to add comment 41(b)(2)(i)-1 to clarify the timelines for when a
servicer must review and acknowledge a borrower’s loss mitigation application when no
foreclosure sale has been scheduled as of the date the loss mitigation application is received.
Under § 1024.41(b)(2)(i), if a servicer receives a loss mitigation application 45 days or more
before a foreclosure sale, the servicer must: (1) promptly review the application to determine if it

is complete, and (2) within five days of receiving the application, notify the borrower that the
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application was received and is complete or incomplete, and if incomplete, state the additional
documents and information needed to complete the application.'*?

Section 1024.41(b)(2)(i) does not expressly address whether this requirement applies
when an application is received before a foreclosure sale is scheduled.™® The Bureau believes
that, in that scenario, the application was still received “45 days or more before a foreclosure
sale,” and that the requirements of § 1024.41(b)(2)(i) still apply. To codify this interpretation,
the Bureau is proposing to add new comment 41(b)(2)(i)-1, which provides that for purposes of
8 1024.41(b)(2)(i), if a foreclosure sale has not been scheduled as of the date an application is
received, the application shall be treated as if it were received at least 45 days before a
foreclosure sale. The proposed comment clarifies that servicers must comply with all of the
requirements of § 1024.41(b)(2)(i) even when no foreclosure sale has been scheduled as of the
date a servicer receives a borrower’s loss mitigation application. The Bureau believes that the
proposed comment will provide certainty to servicers and borrowers.
41(b)(2)(ii) Time Period Disclosure

The Bureau is proposing to revise commentary discussing a servicer’s obligations in
setting a reasonable date for the return of documents and information under § 1024.41(b)(2)(ii).

When a borrower submits an incomplete loss mitigation application at least 45 days
before a scheduled foreclosure sale, § 1024.41(b)(2)(ii) requires the servicer to select a

reasonable date by which the borrower should return documents and information to complete the

15212 CFR 1024.41(b)(2)(i).

153 In the September 2013 Mortgage Final Rule, the Bureau adopted new § 1024.41(b)(3) and related commentary to
address borrowers’ rights where no foreclosure sale has been scheduled as of the date a complete loss mitigation
application is received. The final rule clarified that if a foreclosure sale has not yet been scheduled as of the date
that a complete loss mitigation application is received, the application shall be treated as if it were received at least
90 days before a foreclosure sale. See 78 FR 60381, 60397 (Oct. 1, 2013).
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application. Current comment 41(b)(2)(ii)-1 clarifies that, in selecting this date, the servicer
should consider four specific milestones that implicate borrower protections under § 1024.41: (1)
the date by which any document or information that a borrower submitted will be considered
stale or invalid pursuant to any requirements applicable to any available loss mitigation option,
(2) the date that is the 120th day of the borrower’s delinquency, (3) the date that is 90 days
before a foreclosure sale, and (4) the date that is 38 days before a foreclosure sale. In general, as
each milestone passes, it becomes more likely that a borrower will enjoy fewer protections under
§ 1024.41 when the application becomes complete. As the Bureau explained in the September
2013 Mortgage Final Rule, § 1024.41(b)(2)(ii) was drafted to afford the servicer sufficient
flexibility to set a date for the return of documents that will maximize a borrower’s protections in
light of the borrower’s individual application timeline.**

The Bureau has received a number of inquiries from servicers seeking guidance on how
they should determine the reasonable date under § 1024.41(b)(2)(ii) when the nearest remaining
milestone is not scheduled to take place for a significant amount of time. This might be the case,
for example, when the borrower has not submitted any information that can go stale, the loan is
more than 120 days delinquent, and the foreclosure sale is scheduled to take place in six months.
In this circumstance, the nearest remaining milestone might not occur for three months—the date
that is 90 days before the foreclosure sale. Servicers have questioned whether, in similar
situations, § 1024.41(b)(2)(ii) requires a servicer to select a reasonable date that allows the
borrower months to return the necessary documents, or whether the servicer may select an earlier

date in order to encourage the borrower to respond more promptly.

154 78 FR 60381, 60395-96 (Oct. 1, 2013).
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The Bureau has learned that different servicers use different approaches when the nearest
remaining milestone is months away. One servicer informed the Bureau that it selects the
nearest remaining milestone as the reasonable date for the return of documents, even when the
milestone is many months in the future. Several other servicers indicated that they always select
the earlier of 90 days or the nearest remaining milestone.

The Bureau believes that selecting a reasonable date that is months away may ultimately
disadvantage some borrowers. As the Bureau explained in the September 2013 Mortgage Final
Rule, the reasonable date provision under § 1024.41(b)(2)(ii) was intended, in part, to maximize
borrower protections by encouraging the borrower to submit necessary information in time to
receive the most protections possible under § 1024.41.*° The Bureau believes that allowing a
borrower 90 days or more to return documents may discourage borrowers from promptly
providing documents and information necessary to complete a loss mitigation application, which
ultimately may not further the goal of maximizing their protections under 8 1024.41. Generally,
the longer a borrower waits to submit documentation to complete an application, the greater the
risk that a delinquency will grow, which might negatively affect the borrower’s eligibility to
receive loss mitigation and might make it more difficult for the borrower to perform under a loss
mitigation program that the servicer later offers. Several servicers have informed the Bureau that
they share these concerns but have been reluctant to set an earlier return date for fear of violating
§ 1024.41(b)(2)(ii).

In order to encourage servicers to set reasonable dates that will avoid these outcomes, as

well as to clarify the contents of comment 41(b)(2)(ii)-1, the Bureau is proposing to revise

1% gee id.
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comment 41(b)(2)(ii)-1 and add comments 41(b)(2)(ii)-2 and 3. As amended, proposed
comment 41(b)(2)(ii)-1 states that, in setting a reasonable date for the return of documents and
information under § 1024.41(b)(2)(ii), a servicer must allow a reasonable period of time for the
borrower to obtain and submit documents and information necessary to make the loss mitigation
application complete. The proposed comment also explains that, generally, a reasonable period
of time would not be less than seven days.

Proposed comment 41(b)(2)(ii)-2 also provides, as 41(b)(2)(ii)-1 currently does, that a
servicer must preserve maximum borrower rights under 8 1024.41 in setting a reasonable date
under 8 1024.41(b)(2)(ii). However, proposed comment 41(b)(2)(ii)-2 also states that subject to
comment 41(b)(2)(ii)’s clarification that the servicer allow the borrower a reasonable period of
time to obtain and submit necessary documents, a servicer generally should not set a reasonable
date that is further away than the nearest of the remaining milestones, which would be listed in
proposed comment 41(b)(2)(ii)-2.

Finally, proposed comment 41(b)(2)(ii)-3 addresses situations where the nearest
remaining milestone will not occur for several months based on the timing of a scheduled
foreclosure sale and the documents that the borrower had already submitted when the servicer
selects a reasonable date for the return of documents or information. The proposed comment
states that a servicer has flexibility in selecting a reasonable date, subject to comments
41(b)(2)(i1)-1 and 2, and that a servicer may select any date that it determines both maximizes
borrower rights under § 1024.41 and allows the borrower a reasonable period of time to obtain
and submit documents and information necessary to make the loss mitigation application
complete. The proposed comment also provides the following explanatory example: a servicer

may set a reasonable date that is earlier than the nearest remaining milestone listed in comment
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41(b)(2)(ii)-2 and does not need to select that milestone as the reasonable date itself.

The Bureau believes that the proposed revisions would clarify servicers’ obligations
under 8 1024.41(b)(2)(ii). The Bureau believes that the proposed revisions would help servicers
by clarifying that they have significant flexibility in setting a reasonable date under
8 1024.41(b)(2)(i1)—servicers may select any date that they determine preserves maximum
borrower protections and allows borrowers a reasonable period of time to submit the requested
information. As noted above, the Bureau believes that a flexible standard permits servicers to
account for borrowers’ individual circumstances and maximize protections for each borrower
when selecting a reasonable date under § 1024.41(b)(2)(ii).**® The proposed revisions should
shorten application timelines where appropriate, encourage borrowers to respond more promptly,
and increase the likelihood of a successful loss mitigation outcome for the borrower.

The Bureau seeks comment on whether this proposal will provide servicers with
sufficient guidance in setting a reasonable date for the return of documents and information
under § 1024.41(b)(2)(ii) that will maximize borrower protections. The Bureau also seeks
comment on whether to address expressly those situations where the nearest remaining milestone
will not occur for several months based on the date of a scheduled foreclosure sale and the
documents the borrower had submitted at the time the servicer selects the reasonable date under
§ 1024.41(b)(2)(ii1). The Bureau also seeks comment on whether the Bureau should adopt a less
flexible standard that would leave servicers with little or no discretion in setting a reasonable
date under 8§ 1024.41(b)(2)(ii), and if so, what would constitute an appropriate standard under

such an approach.
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41(c) Evaluation of Loss Mitigation Applications
41(c)(1) Complete Loss Mitigation Application

Under § 1024.41(c)(1), a servicer that receives a complete loss mitigation application
more than 37 days before a foreclosure sale must, within 30 days of receiving the complete
application, evaluate the borrower for all loss mitigation options available to the borrower and
provide the borrower with a notice in writing stating, among other things, the servicer’s
determination of which loss mitigation options, if any, it will offer to the borrower. Furthermore,
pursuant to § 1024.41(e)(1), if a complete loss mitigation application is received less than 90
days but more than 37 days before a foreclosure sale, a servicer may require that a borrower
accept or reject an offer of a loss mitigation option no earlier than seven days after the servicer
provides the offer to the borrower. In the Bureau’s February 2013 RESPA Servicing Final Rule,
the Bureau stated that it believes the timing of the loss mitigation procedures, including the
appeal process, are clear—*“[a]ll such deadlines are based on when information is received by or
provided by a servicer.”**’

However, the Bureau has heard some concerns about the scenario where a servicer
receives a complete loss mitigation application 38 days before a foreclosure sale, evaluates the
borrower for all loss mitigation options available, and 30 days later provides the borrower the
written notice stating the servicer’s determination of which loss mitigation options it will offer.
The borrower has a minimum of seven days to accept or reject the offer, but accounting for the
time it takes for the notice to reach the borrower, particularly if provided by mail, the borrower

may effectively have less than seven days to accept or reject the offer. Additionally, assuming

57 78 FR 10695, 10836 (Feb. 14, 2013).
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that the borrower mails an acceptance of a loss mitigation option to the servicer in this scenario,
it is possible that the servicer may not receive the borrower’s response until after the date of the
foreclosure sale. The Bureau believes that this potential timeline may be problematic and may
impact a borrower’s ability to timely respond, especially when a borrower is just days away from
a scheduled foreclosure sale. The Bureau understands that a similar situation may arise with
respect to the length of time that a borrower has to make an appeal. Section 1024.41(h)(2)
provides that a servicer shall permit a borrower to make an appeal within 14 days after the
servicer provides the offer of a loss mitigation option to the borrower. Again, accounting for the
time it takes for the notice to reach the borrower, particularly if provided by mail, the borrower
may effectively have less than 14 days to make an appeal.

The Bureau makes no proposal at this time but seeks comment on whether the timing and
method of correspondence of loss mitigation offers and appeals between servicers and borrowers
generally is presenting a problem. The Bureau further seeks comment on the specific scenario
described above in which a complete loss mitigation application is received on or near the 38th
day before a foreclosure sale and whether borrowers are facing particular difficulties timely
responding to servicers in this context. The Bureau reminds servicers that under
8§ 1024.38(b)(2)(i), a servicer must maintain policies and procedures that are reasonably designed
to ensure that the servicer can provide accurate and timely disclosures to a borrower as required
by Regulation X’s mortgage servicing rules, including § 1024.41, or other applicable law.
41(c)(2) Incomplete Loss Mitigation Application Evaluation
41(c)(2)(iii) Payment Forbearance

The Bureau is proposing to revise § 1024.41(c)(2)(iii) to permit servicers to offer short-

term repayment plans based upon an evaluation of an incomplete loss mitigation application.
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Section 1024.41(c)(2) generally prohibits a servicer from evading the requirement to evaluate a
complete loss mitigation application by offering a loss mitigation option based upon an
evaluation of any information provided by a borrower in connection with an incomplete
application. However, current § 1024.41(c)(2)(iii) offers an exception to this rule—it permits a
servicer to offer a short-term payment forbearance program based upon an incomplete
application.

The Bureau has received inquiries seeking clarification of whether § 1024.41(c)(2)(iii)
also permits a servicer to offer a short-term repayment plan based upon an evaluation of an
incomplete application. For the reasons explained below, the Bureau believes that it is
appropriate, under certain conditions, to permit servicers to offer short-term repayment plans
based upon an evaluation of an incomplete loss mitigation application.

In the Bureau’s September 2013 Mortgage Final Rule, the Bureau explained that
permitting a servicer to offer a short-term payment forbearance program based upon an
incomplete application was an appropriate exception to § 1024.41(c)(1)’s general requirement
that a borrower should be evaluated for all available loss mitigation options at once, and only
after a servicer receives a complete application.*® The Bureau determined that allowing the
short-term payment forbearance exception under § 1024.41(c)(2)(iii) would, with appropriate
safeguards, benefit borrowers by permitting a relatively efficient solution to a temporary
hardship without exhausting a borrower’s protections under § 1024.41.*° The Bureau believes

that the same considerations apply to short-term repayment plans and therefore proposes to

158 78 FR 60381, 60398-400 (Oct. 1, 2013).
159 See id. at 60399-400 (discussing the rationale for permitting short-term forbearance programs based upon the
evaluation of an incomplete application).
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expressly include them under § 1024.41(c)(2)(iii).*®

Therefore, the Bureau is proposing to amend § 1024.41(c)(2)(iii) to permit servicers to
offer a short-term payment forbearance program or a short-term repayment plan to a borrower
based upon an evaluation of an incomplete loss mitigation application. Proposed
8§ 1024.41(c)(2)(iii) requires that the short-term payment forbearance program or repayment plan
must be provided to the borrower in writing before the program or plan begins and must clearly
specify the payment terms and duration. As is already the case where a servicer offers a short-
term payment forbearance program, proposed § 1024.41(c)(2)(iii) requires that a servicer shall
not make the first notice or filing required by applicable law for any judicial or non-judicial
foreclosure process, and shall not move for foreclosure judgment or order of sale, or conduct a
foreclosure sale, if a borrower is performing pursuant to the terms of a payment forbearance
program or repayment plan offered under § 1024.41(c)(2)(iii). Finally, proposed
8 1024.41(c)(2)(iii) provides that a servicer may offer a short-term forbearance program in
conjunction with a short-term repayment plan.

As with short-term payment forbearance programs, the Bureau believes that permitting a
servicer to offer a short-term repayment plan based upon an evaluation of an incomplete
application affords a servicer flexibility to address a borrower’s temporary hardship in a
relatively efficient manner.'®* The Bureau further believes that permitting a servicer to offer a

short-term repayment plan based on an evaluation of an incomplete application could reduce the

1%0 The Bureau appreciates that some industry participants consider repayment plans to be a form of forbearance. In
order to avoid confusion regarding the definition of a forbearance program, proposed § 1024.41(c)(2)(iii) explicitly
differentiates between the two. See note 166, infra, (clarifying the primary distinction between the definitions of
short-term repayment plans and short-term payment forbearance programs).

161 See 78 FR 60381, 60399-400 (Oct. 1, 2013) (discussing the rationale for permitting short-term forbearance
programs based on an evaluation of an incomplete application).
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burden on both servicers and some borrowers by eliminating the need to gather many borrower
documents that may be necessary to complete an application under 8 1024.41(b)(1). Further, the
Bureau believes that permitting a servicer to offer a short-term repayment plan based upon an
evaluation of an incomplete application provides borrowers a way to address a temporary
hardship without exhausting protections provided under § 1024.41 that begin once an application
becomes complete. 2

However, as the Bureau discussed in the September 2013 Mortgage Final Rule,
permitting a servicer to offer loss mitigation based upon an evaluation of an incomplete
application could potentially have adverse consequences for a borrower.*®® If a servicer were to
inappropriately divert a borrower into a loss mitigation program based upon an incomplete
application, it could exacerbate a delinquency and put the borrower at risk of losing the
opportunity to complete the application and receive the full protections of § 1024.41.%* Also, a
borrower who is offered a short-term payment forbearance program or short-term repayment
plan under proposed 8§ 1024.41(c)(2)(iii) may be experiencing a hardship for which other, longer-
term loss mitigation solutions might be more appropriate for a particular borrower’s
circumstance.

To mitigate these concerns, the Bureau is proposing to apply comments 41(c)(2)(iii)-2
and 41(c)(2)(iii)-3, which currently mitigate against such risks for short-term payment
forbearance programs, to short-term repayment plans. Proposed comment 41(c)(2)(iii)-2

explains that, where a servicer offers a short-term payment forbearance program or a short-term

162 See 78 FR 39901, 39913 (July 2, 2013) (discussing similar considerations about expending the protections of
§ 1024.41 in context of short-term paymentforbearance programs).

163 78 FR 60381, 60399-400 (Oct. 1, 2013).

1% See id.
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repayment plan based on the evaluation of an incomplete application, the application remains
subject to the other obligations in § 1024.41. These obligations include reviewing the
application for completeness under § 1024.41(b)(2), exercising reasonable diligence under

8 1024.41(b)(1), and providing the borrower with the § 1024.41(b)(2)(i)(B) notice
acknowledging the servicer’s receipt of the application and indicating that the servicer has
determined that the application is incomplete. Proposed comment 41(c)(2)(iii)-3 explains that,
even if a servicer offers a short-term payment forbearance program or a short-term repayment
plan based on an evaluation of an incomplete loss mitigation application, the servicer must
comply with all the requirements in 8 1024.41 if the borrower completes the loss mitigation
application.

The Bureau believes that the proposed revisions to comments 41(c)(2)(iii)-2 and 3 would
help ensure that servicers do not offer short-term repayment plans based on incomplete loss
mitigation applications to evade their obligations under § 1024.41. As the Bureau explained in
the September 2013 Mortgage Final Rule, these protections help preserve a borrower’s option to
submit a complete application and be considered for a long-term loss mitigation solution where
appropriate.*®

To further mitigate the risks associated with permitting a servicer to offer a loss
mitigation option based upon an evaluation of an incomplete application, the Bureau also is
proposing to revise comment 41(b)(1)-4.iii to clarify a servicer’s obligation to exercise

reasonable diligence during a short-term payment forbearance program or short-term repayment

165 1d. at 603400 (discussing similar considerations in context of short-term payment forbearance programs offered

under § 1024.41(c)(2)(iii)).
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plan. Proposed comment 41(b)(1)-4.iii provides that reasonable diligence under § 1024.41(b)(1)
requires a servicer to notify a borrower when a short-term repayment plan is being offered based
on an evaluation of an incomplete application. The servicer must notify the borrower that the
borrower has the option of completing the application to receive a full evaluation of all loss
mitigation options available to the borrower. Proposed comment 41(b)(1)-4.iii. further explains
that, if a servicer provides such a notification, the borrower remains in compliance with a
payment forbearance program or repayment plan, and the borrower does not request further
assistance, the servicer may suspend reasonable diligence efforts while the borrower remains in
compliance with the short-term repayment plan and does not request further assistance, but that,
if the borrower remains delinquent near the end of the program or plan, the servicer should
contact the borrower near the end of the forbearance or repayment period to determine if the
borrower wishes to complete the application and proceed with a full loss mitigation evaluation.
The Bureau believes that permitting the servicer to suspend document collection while a
borrower is performing under a short-term repayment plan will limit borrower confusion and
avoid unnecessary servicer burden, but that continued servicer engagement at the outset and near
the end of the plan will help the borrower make well-informed decisions about the mortgage
loan.

As noted above, the Bureau is proposing to amend § 1024.41(c)(2)(iii) to require that a
short-term payment forbearance program or a short-term repayment plan must be provided to the
borrower in writing before the program or plan begins and must clearly specify the payment
terms and duration. The Bureau believes that requiring a servicer to send the borrower the terms
of any loss mitigation option offered under proposed § 1024.41(c)(2)(iii) in writing before the

program or plan begins will reduce misunderstandings between the servicer and the borrower
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regarding the terms and existence of a payment forbearance program or repayment plan. The
Bureau understands that, in the past, such misunderstandings sometimes resulted in the borrower
making incorrect payments, causing the delinquency to grow in size and duration.

The Bureau is also proposing a change to comment 41(c)(2)(iii)-1 to clarify that
§ 1024.41(c)(2)(ii1) no longer applies exclusively to short-term payment forbearance programs.
As amended, the first sentence of comment 41(c)(2)(iii)-1 states that the exemption under
8 1024.41(c)(2)(iii) applies to, “among other things,” short-term payment forbearance programs.
The comment would otherwise remain in its current form.
Definition of “short-term repayment plan™

The Bureau is also proposing to add comment 41(c)(2)(iii)-4 to define a repayment plan
as a loss mitigation option pursuant to which a servicer allows a borrower to repay past due
payments over a specified period of time until the mortgage loan account is current.*®® Under
this definition, only those plans that would cure a delinquency would be permitted under
8§ 1024.41(c)(2)(ii1). The Bureau believes that this is essential to protect a borrower because a
borrower generally remains delinquent during a repayment plan—and the longer a delinquency
exists without a complete application, the fewer borrower protections § 1024.41 is likely to
provide if the borrower later completes the application. By requiring the plan to cure the
borrower’s delinquency if successfully completed, the Bureau seeks to prohibit a servicer from
offering a repayment plan that would likely leave the borrower in a worse position.

Proposed comment 41(c)(2)(iii)-4 defines short-term repayment plans to include no more

1% The proposed definition of “short-term repayment plan” would address repayment of already existing arrearage,
in contrast to the definition of a payment forbearance program (defined under comment 41(c)(2)(iii)-1), which
allows a borrower to forgo making certain payments or portions of payments for a period of time.
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than three months of payments due and a repayment period lasting no more than six months.

The Bureau believes that the definition of a short-term repayment plan should limit both the
maximum amount of the arrearage that may be included in the plan and the maximum time of
repayment. The Bureau believes that these limitations will help protect borrowers who accept
offers for short-term repayment plans by increasing the likelihood that the borrowers will
successfully complete the plans. The Bureau believes that a borrower is less likely to complete a
repayment plan that accounts for a larger delinquency; and that longer-term plans may be more
difficult for borrowers to complete successfully. The Bureau also believes that borrowers may
not be served as well by extended repayment plans—the longer the repayment period lasts, the
longer the delinquency remains and the longer negative credit reporting continues.

Additionally, a borrower who accepts a short-term repayment plan based upon an
evaluation of an incomplete application risks losing the protections of § 1024.41 depending on
whether and when the borrower completes the application. Generally, the longer a borrower’s
application remains incomplete, the greater the risk that the borrower will enjoy fewer
protections under § 1024.41. For example, under § 1024.41(f)(1)(i), a servicer may not make the
first notice or filing for any judicial or non-judicial foreclosure process until a borrower’s
mortgage loan obligation is more than 120 days delinquent. Similarly, several protections under
§ 1024.41 only apply if a borrower completes the loss mitigation application a certain number of
days before a foreclosure sale, including the evaluation timelines under § 1024.41(c)(1),
foreclosure protections under § 1024.41(g), and appeal rights under 8§ 1024.41(h), among others.
Therefore, the longer a short-term repayment plan offered under § 1024.41(c)(2)(iii) lasts, the
greater the risk that a borrower will lose important protections under § 1024.41 if the borrower

fails to complete the plan. Consequently, the Bureau is proposing, in the context of incomplete
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applications, to limit the duration of a short-term repayment plan offered based upon an
incomplete application, require that the plan bring the borrower current, and prohibit servicers
from proceeding to foreclosure while the borrower is performing on the short-term repayment
plan. The Bureau seeks comment on the adequacy of these protections for borrowers.

The Bureau also solicits comment on the appropriate maximum duration for short-term
repayment plans offered under § 1024.41(c)(2)(iii). The Bureau notes that proposed comment
41(c)(2)(iii)-2 does not preclude a servicer from offering a longer-term repayment plan; it merely
prohibits the servicer from doing so based upon an evaluation of an incomplete application.
41(c)(2)(iv) Facially Complete Application

The Bureau is proposing to revise § 1024.41(c)(2)(iv). First, the Bureau is proposing a
minor technical change to § 1024.41(c)(2)(iv) to correct an erroneous reference to
8 1026.41(b)(2)(1)(B), which should instead be a reference to § 1024.41(b)(2)(i)(B). Second, the
Bureau is proposing to amend § 1024.41(c)(2)(iv) to provide that an application is facially
complete if a servicer is required under proposed § 1024.41(c)(3) to send the borrower a notice
of complete application.

Currently, § 1024.41(c)(2)(iv) provides that, if a borrower submits all the missing
documents and information as stated in the notice required pursuant to 8 1024.41(b)(2)(i)(B), or
no additional information is requested in such notice, an application shall be considered facially
complete. Section 1024.41(c)(2)(iv) provides a series of protections that apply once an
application is facially complete. First, if the servicer later discovers that additional information
or corrections are required to complete the application, the servicer must promptly request the
missing information or corrected documents and treat the application as complete for purposes of

the dual tracking protections under 8 1024.41(f)(2) and (g) until the borrower is given a
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reasonable opportunity to complete the application. If the borrower completes the application
within this period, 8 1024.41(c)(2)(iv) also requires a servicer to consider the application as
complete as of the date it was facially complete for the purposes of § 1024.41(d), (e), (f)(2), (9),
and (h),**" and as of the date the application was actually complete for the purposes of
§ 1024.41(c).*®®

As explained in the section-by-section analysis of § 1024.41(c)(3), proposed
8§ 1024.41(c)(3)(i) requires a servicer to provide a written notice informing the borrower, among
other things, that the application is complete, the date the application became complete, and that
the servicer expects to complete its evaluation within 30 days of the date it received the complete
application. The Bureau believes that this notice of complete application would ensure that
borrowers are informed of the next steps in the loss mitigation evaluation process and enable
borrowers to make better-informed decisions about their finances. The Bureau also believes that
this notice would limit confusion for both servicers and borrowers in determining which
protections apply under § 1024.41, as many of those protections begin when the application
becomes complete. However, the Bureau recognizes that, in certain circumstances, servicers
might require additional documents or information from a borrower after sending a notice of
complete application under proposed 8 1024.41(c)(3)(i). For example, a servicer might require
additional information after learning that a borrower has a source of income that the servicer first

learned about while reviewing the complete application. To clarify the status of an application in

187 Sections 1024.41(d), (e), ((2), (g), and (h) respectively provide borrowers protections relating to a servicer’s
denial of a loan modification, the amount of time a borrower will have to respond to an offer of a loss mitigation
option, dual tracking, and the right to appeal.

1%8 Under § 1024.41(c) provides that a servicer’s evaluation of a complete application is subject to a specific timeline
and various other requirements.
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this circumstance, the Bureau is proposing to provide expressly that the facially complete
provision applies to an application for which a servicer has provided the notice of complete
application under proposed § 1024.41(c)(3)(i).

Proposed § 1024.41(c)(2)(iv) states that a loss mitigation application shall be considered
facially complete when a borrower submits all the missing documents and information as stated
in the notice required under 8 1024.41(b)(2)(i)(B), no additional information is requested in such
notice, or when the servicer is required under 8 1024.41(c)(3) to send the borrower a notice of
complete application. Proposed § 1024.41(c)(iv) provides the identical protections as does
current § 1024.41(c)(2)(iv). However, if a borrower timely completes an application after a
servicer requests additional information or corrections to a previously submitted document,
proposed § 1024.41(c)(iv) requires the application be treated as complete as of as of the date it
first became facially complete for the purposes of § 1024.41(d), (e), (f)(2), (g), and (h), and as of
the date the application was actually complete for the purposes of § 1024.41(c).

The Bureau believes that these proposed amendments would provide both borrowers and
servicers with certainty about whether and when various protections apply under 8 1024.41 in
the circumstance where a servicer requires additional information for an application that the
borrower previously completed. The Bureau also believes that these proposed amendments are
appropriate to make clear that a borrower who has been informed that the application is complete
will not lose protections if the servicer subsequently determines that it needs additional
information. Finally, the Bureau believes that ensuring that many of a borrower’s protections
under 8 1024.41 continue to apply will encourage servicers to efficiently process loss mitigation
applications, which will reduce unnecessary delay in completing the evaluation.

41(c)(3) Notice of Complete Application
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The Bureau is proposing to require a servicer to provide a written notice of complete
application under new 8§ 1024.41(c)(3).

The Bureau has learned from consumer advocacy groups that, during the loss mitigation
application process, borrowers are frequently uncertain about whether an application is complete.
Consumer advocacy groups and servicers inform the Bureau that, after a borrower submits
documents and information that a servicer requests to complete an application, servicers often
require the borrower to submit additional information or corrected versions of previously
submitted documents several times during the application process, both before and after an
application becomes complete. However, § 1024.41 currently requires a servicer to notify a
borrower that an application is complete only if this is the case when the servicer provides the
notice acknowledging receipt of an application under § 1024.41(b)(2)(i)(B). The Bureau
understands from outreach efforts that applications are rarely complete at this stage, so many
borrowers who complete an application might not receive notice that they have done so.

The Bureau is proposing to add 8 1024.41(c)(3)(i) to require a servicer to provide a
borrower a written notice, including specific information, promptly upon receiving the
borrower’s complete application. The notice must inform the borrower that the application is
complete; the date the servicer received the complete application; whether a foreclosure sale was
scheduled as of the date the servicer received the complete application and, if so, the date of that
scheduled sale; and the date the borrower’s foreclosure protections began under § 1024.41(f)(2)
and (g) as applicable, with a concise description of those protections. The notice must also
include a statement that the servicer expects to complete its evaluation within 30 days of the date
it received the complete application and a statement that, although the application is complete,

the borrower may need to submit additional information at a later date if the servicer determines
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that it is necessary. Finally, the notice must inform the borrower, if applicable, that the borrower
will have the opportunity to appeal the servicer’s determination to deny the borrower for any trial
or permanent loan modification under § 1024.41(h).

Proposed 8§ 1024.41(c)(3)(ii) provides that a servicer is not required to provide the notice
of complete application in three circumstances: if the servicer has already notified the borrower
under 8 1024.41(b)(2)(i)(B) that the application is complete and the servicer has not
subsequently requested additional information or a corrected version of a previously submitted
document from the borrower to complete the application; the application was not complete or
facially complete more than 37 days before a foreclosure sale; or the servicer has already
provided a notice approving or denying the application under § 1024.41(c)(1)(ii).

The Bureau is also proposing commentary to explain certain aspects of the notice
requirement under proposed 8§ 1024.41(c)(3). Proposed comment 41(c)(3)(i)-1 explains that,
generally, a servicer complies with the requirement to provide a borrower with written notice
promptly under 8 1024.41(c)(3)(i) by providing the written notice within five days of receiving a
complete application from the borrower. Proposed comment 41(c)(3)(i)-2 states that the date the
borrower’s protections began under § 1024.41(f)(2) and (g) must be the date on which the
application became either complete or facially complete, as applicable. Finally, proposed
comment 41(c)(3)(i)-3 explains that § 1024.41(c)(3)(i) requires a servicer to send a notification,
subject to the exceptions under 8 1024.41(c)(3)(ii), every time a loss mitigation application
becomes complete. That proposed comment further clarifies that if, after providing a notice
under 8 1024.41(c)(3)(i), a servicer requests additional information or corrections to a previously
submitted document required to complete the application in accordance with § 1024.41(c)(2)(iv),

the servicer might have to provide an additional notice under § 1024.41(c)(3)(i) if the borrower
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submits the additional information or corrected documents to complete the application.

The Bureau believes that requiring servicers to provide borrowers with the information in
the notice of complete application under proposed 8 1024.41(c)(3)(i) would ensure that
borrowers are informed of the next steps in the evaluation process. The Bureau believes that
receiving notice of when to expect an offer or denial will permit the borrower to make better-
informed decisions. Additionally, the Bureau believes requiring, as does proposed
8 1024.41(c)(3)(i)(B), that the notice of complete application indicate the date that the servicer
received a complete application would limit confusion for both servicers and borrowers in
determining which protections apply under § 1024.41. Many of those protections begin when an
application becomes complete, and the Bureau believes that borrowers will better understand
those protections if the notice provides the date of completion. The Bureau also believes that
8 1024.41(c)(3)(i)(F)’s requirement that the notice of complete application inform borrowers that
they may need additional or updated information from the borrower after determining that the
application was complete will reduce borrower confusion when and if the servicer requests such
additional information.

As noted above, proposed § 1024.41(c)(3)(i) requires a servicer to provide the notice of
complete application promptly upon receiving a complete application, and proposed comment
41(c)(3)(i)-1 explains that a servicer generally acts promptly by providing the written notice
within five days of receiving a complete application. The Bureau believes that, generally, a
servicer should be able to provide the notice required under proposed § 1024.41(c)(3)(i) within
five days of receiving the complete loss mitigation application from the borrower. However, the
Bureau recognizes that servicers might sometimes require more than five days to determine

whether a loss mitigation application is complete. The Bureau believes that the proposed
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comment provides servicers with sufficient flexibility to make an accurate determination but
prevents undue delay. The Bureau believes that this approach is preferable to a stricter
requirement that the notice must be provided within a specific number of days, without
exception. The Bureau seeks comment on whether proposed § 1024.41(c)(3)(i) should provide
such a stricter timing requirement and, if so, whether five days is an appropriate general standard
of promptness for purposes of § 1024.41(c)(3)(i).

Also as noted above, proposed comment 41(c)(3)(i)-3 clarifies that § 1024.41(c)(3)(i)
requires a servicer to send a notification every time a loss mitigation becomes complete during a
single loss mitigation application process. The proposed comment includes an example
describing a situation in which an application might become complete more than once because
the servicer requests additional information or corrected documents after initially determining
that the application was complete. Section 1024.41(c)(2)(iv) requires a servicer who has
received an application that the servicer must treat as facially complete, and later discovers that
additional information or corrections to a previously submitted document are required to
complete the application, to request this information promptly. The Bureau believes that
requiring a servicer to send an additional notification when the borrower submits additional
information or corrected documents requested by the servicer would help ensure that a borrower
has accurate and current information about the status of the loan and when to expect a servicer to
complete the evaluation, which will help the borrower plan for the future.

The Bureau notes that 8§ 1024.41(c)(2)(iv) was intended to address a limited set of
circumstances where a servicer, subsequent to receiving the facially complete application,
discovers that it requires additional information that was not previously requested by the servicer

or corrections to a previously submitted document. The Bureau believes that repeated requests
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for additional documents and information by servicers could hamper borrower understanding of
the loss mitigation process and impede borrower protections under the rules. To determine
whether further rulemaking or guidance is required in this area, the Bureau will continue to
monitor the market to evaluate whether and to what extent servicers are complying with

8 1024.41(c)(2)(iv) by requesting such additional information or corrected documents only when
such information is required.

The Bureau is aware that servicers may incur some costs in providing the notice required
under proposed § 1024.41(c)(3). However, the Bureau notes that several servicers informed the
Bureau during outreach efforts that they already provide a similar notice informing the borrower
that an application is complete. For these servicers, proposed § 1024.41(c)(3) would likely
impose relatively little additional burden, limited to ensuring that the notices contain the requisite
disclosures. For other servicers, the Bureau believes that the benefits to the borrower outweigh
those costs associated with providing the notice, especially in light of the difficulty that
borrowers have had in the past in obtaining useful information from servicers during the loss
mitigation application process.®®

Moreover, the Bureau notes that four of the disclosures required under proposed
8§ 1024.41(c)(3)(i) would contain standardized language for every borrower, and servicers
currently must be able to identify the information required in the remaining disclosures (the date
the application is complete, that a foreclosure sale is scheduled, the date of that sale, and the date
on which the borrower’s foreclosure protections began) in order to comply with various

requirements under 88 1024.40 and 1024.41. The Bureau believes that servicers may already be

169 See 77 FR 57199, 57204 (Sept. 17, 2012) (discussing servicer failures in the loss mitigation application process).
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tracking this information in order to monitor compliance with the Mortgage Servicing Rules.
Thus, providing the notice should not significantly burden servicers.

Finally, as described above, the exceptions under proposed § 1024.41(c)(3)(ii) provide
that a servicer is not required to provide the notice of complete application in three
circumstances. These exceptions are as follows: if the servicer has already notified the borrower
under § 1024.41(b)(2)(i)(B) that the application is complete and the servicer has since requested
no additional information or a corrected version of a previously submitted document from the
borrower; if the application was not complete or facially complete more than 37 days before a
foreclosure sale; or if the servicer has already provided a notice approving or denying the
application under § 1024.41(c)(2)(ii). These exceptions are intended to avoid unnecessary
burden on servicers and prevent borrower confusion due to the receipt of conflicting or
redundant information.

The Bureau seeks comment on whether the notice of complete application required under
proposed § 1024.41(c)(3) should include additional or different disclosures than those listed
above.

41(c)(4) Information Not in the Borrower’s Control

The Bureau is proposing to amend § 1024.41(c)(1) and add § 1024.41(c)(4) to address a
servicer’s obligations with respect to information not in the borrower’s control that the servicer
requires to determine which loss mitigation options, if any, it will offer a borrower.

Under current 8 1024.41(c)(1), if a servicer receives a complete loss mitigation
application more than 37 days before a foreclosure sale, the servicer shall, within 30 days of
receipt, evaluate the borrower for all loss mitigation options available to the borrower and

provide the notice required under 8 1024.41(c)(1)(ii). A complete loss mitigation application
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includes all the information the servicer requires from a borrower in evaluating applications for
the loss mitigation options available to the borrower.*”® Thus, a loss mitigation application may
be complete notwithstanding that additional information may be required by a servicer that is not
in the control of the borrower.*™

As noted in the section-by-section analysis of 8 1024.38(b)(2)(vi), the Bureau has learned
through outreach that servicers do not always obtain necessary information not in the borrower’s
control in time to determine which loss mitigation options, if any, to offer a borrower within 30
days of receiving a complete loss mitigation application, as § 1024.41(c)(1) requires. For
example, servicers are occasionally unable to obtain homeowner association payoff information
or approval from the loan owner, investor, or mortgage insurance company within 30 days after
of receiving a complete application. Servicers and Federal agencies have informed the Bureau
that such delay sometimes results from the servicer’s failure to request the information promptly,
and it sometimes results because the party with the information delays in providing it.

Several servicers have expressed uncertainty about how to proceed in this circumstance.
The Bureau understands that servicers have adopted different practices when this occurs. Some
servicers have informed the Bureau that they exceed the 30-day evaluation timeframe in
§ 1024.41(c)(1) and wait to receive the third-party information before making any decision on
the application and sending the notice required by 8 1024.41(c)(1)(ii). One servicer informed the
Bureau that it sends a denial notice to borrowers but also informs them that the servicer will

reevaluate the application upon receipt of the third-party information. Although both of these

17012 CFR 1024.41(b)(1).
171 See comment 41(b)(1)-5.
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solutions do not appear to preclude a borrower from receiving loss mitigation, neither provides
the borrower with clear information about the status of the application or whether the servicer
will offer any loss mitigation options to the borrower.

The Bureau is concerned that the absence of clear information about the status of the loss
mitigation application may cause borrowers to abandon their pursuit of loss mitigation, or to be
confused about their loss mitigation options and how they may pursue their rights under
8 1024.41. A delay in the evaluation of a borrower’s complete loss mitigation application may
cause the borrower’s hardship to worsen and thereby reduce the likelihood that the servicer will
offer the borrower a loss mitigation option, among other consumer harms.

To address these concerns, the Bureau is proposing amendments to § 1024.41 that would
require servicers to exercise reasonable diligence to gather necessary information not in the
borrower’s control and would provide guidance to servicers to address situations where another
party’s delay in providing such information prevents a servicer from completing the loss
mitigation evaluation within 30 days of receiving a complete application.

First, the Bureau is proposing to amend 8§ 1024.41(c)(1) to provide that proposed
§ 1024.41(c)(4)(ii) offers an exception to the general requirement that a servicer must evaluate a
complete loss mitigation application received more than 37 days before a foreclosure sale within
30 days of receiving it from the borrower.

Second, under proposed 8 1024.41(c)(4)(i), if a servicer requires documents or
information not in the borrower’s control, a servicer must exercise reasonable diligence in
obtaining such documents or information. Proposed § 1024.41(c)(4)(ii)(A) prohibits a servicer
from denying a borrower’s complete application solely because the servicer has not received

documents or information not in the borrower’s control. In addition, proposed
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8 1024.41(c)(ii)(B) requires that if, 30 days after a complete loss mitigation application is
received, a servicer is unable to determine which loss mitigation options, if any, it will offer the
borrower because it lacks documents or information from a party other than the borrower or the
servicer, the servicer must promptly provide the borrower a written notice stating the following:
(1) that the servicer has not received documents or information not in the borrower’s control that
the servicer requires to determine which loss mitigation options, if any, the servicer will offer on
behalf of the owner or assignee of the mortgage; (2) the specific documents or information that
the servicer lacks; (3) the date on which the servicer first requested that documentation or
information during the current loss mitigation application process; and (4) that the servicer will
complete its evaluation of the borrower for all available loss mitigation options promptly upon
receiving the documentation or information.

Finally, proposed § 1024.41(c)(4)(ii)(C) requires that, if a servicer is unable to determine
which loss mitigation options, if any, to offer a borrower within 30 days of receiving a complete
application due to lack of documents or information from a party other than the borrower or the
servicer, upon receiving such documents or information, the servicer must promptly provide the
borrower written notice stating the servicer’s determination in accordance with
8 1024.41(c)(1)(ii). Proposed comment 41(c)(4)(ii)(C)-1 clarifies that, in this circumstance, the
servicer should not provide the borrower a written notice stating the servicer’s determination
until the servicer receives the documentation or information.

The Bureau is also proposing comments to explain a servicer’s obligations under
proposed § 1024.41(c)(4)(i)’s reasonable diligence standard with respect to gathering
information not in the borrower’s control. The proposed comments address a servicer’s

reasonable diligence obligations both upon receipt of a complete loss mitigation application and
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where a servicer has not received third-party information within 30 days of a complete
application. First, proposed comment 41(c)(4)(i)-1 explains that a servicer must act with
reasonable diligence to collect information not in the borrower’s control that the servicer requires
to determine which loss mitigation options, if any, it will offer the borrower. Proposed
comments 41(c)(4)(i)-1.i and ii explain that a servicer must request such information from the
appropriate person, at a minimum and without limitation: promptly upon determining that the
servicer requires the documents or information to determine which loss mitigation options, if
any, to offer the borrower; and, to the extent practicable, by a date that will enable the servicer to
complete the evaluation within 30 days of receiving a complete application as set forth under

§ 1024.41(c)(1).

Second, proposed comment 41(c)(4)(i)-2 explains that, if a servicer has not received
documents or information not in the borrower’s control within 30 days of receiving a complete
loss mitigation application, the servicer acts with reasonable diligence by attempting to obtain
the documents or information from the appropriate person as quickly as possible. The Bureau
notes that this standard might require a servicer to act with more immediate urgency to obtain the
necessary third-party information than would the standard set forth in comment 41(c)(4)(ii)-1.
The Bureau believes that this heightened standard is appropriate after the initial 30 days in order
to keep the evaluation timeline as close as possible to the 30-day evaluation period under
8 1024.41(c)(1). The Bureau believes that these proposed comments will result in shorter
evaluation timelines by limiting servicer delay in the evaluation process.

The Bureau believes that proposed § 1024.41(c)(4)(ii)’s exception to the 30-day
evaluation timeline should be narrowly tailored to avoid premature denials based solely on the

absence of information not in the borrowers control, while requiring servicers to evaluate the
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complete application promptly upon receipt of such information. Proposed § 1024.41(c)(4)(ii)
includes three provisions that would operate together to achieve these objectives.

First, proposed 8 1024.41(c)(4)(ii)(A) prohibits a servicer from denying a complete
application solely because the servicer has not received documents or information not in the
borrower’s control. The Bureau understands that third parties sometimes delay providing
information that the servicer requires to determine which loss mitigation options, if any, to offer
the borrower, notwithstanding a servicer’s reasonable diligence in obtaining such information.
However, the Bureau believes that a borrower’s loss mitigation application should not be denied
solely because a party other than the borrower or the servicer does not timely supply information
that the servicer requires. Several servicers have informed the Bureau that they do not deny the
borrower’s application under this circumstance, and at least one industry trade association has
encouraged the Bureau to expressly sanction this practice. The Bureau agrees that this standard
would be appropriate in order to prevent the borrower from losing the opportunity for loss
mitigation due solely to third-party delay.

Second, proposed § 1024.41(c)(4)(ii)(B) provides that if, 30 days after a complete
application is received, the servicer is unable to make a determination as to which loss mitigation
options, if any, it will offer to the borrower because the servicer lacks documents or information
from a party other than the borrower or the servicer, the servicer must promptly provide a written
notice to the borrower containing the disclosures listed above. The Bureau believes that the
disclosures required by proposed § 1024.41(c)(4)(ii)(B) would help avoid borrower confusion in
many cases where the evaluation of a loss mitigation application is delayed under
8 1024.41(c)(4)(ii). For example, a borrower who had already received confirmation that the

application was complete might be expecting a decision within 30 days, and without the notice
172



required under proposed § 1024.41(c)(4)(ii)(B), the borrower might not receive subsequent
notification regarding the status of the application prior to the servicer’s decision on the
application, even if there was significant delay due to the non-receipt of third-party information.

The Bureau believes that requiring a servicer to provide the disclosures in proposed
8 1024.41(c)(4)(ii)(B) would reduce the burden on servicers associated with responding to a
borrower’s inquiries by providing greater clarity regarding the status of the application in this
circumstance. The Bureau also believes that these disclosures would benefit both servicers and
borrowers and promote compliance by making it easier for both parties to determine whether the
servicer exercised reasonable diligence in obtaining third-party information as proposed
§ 1024.41(c)(4)(i) provides. Further, the Bureau intends for the disclosures to reduce the number
of inquiries borrowers submit to servicers pertaining to application status. This would reduce
servicer burden and improve communication between borrowers and servicers.

Third, proposed 8 1024.41(c)(4)(ii)(C) provides that if, due to a lack of documents or
information from a party other than the borrower or the servicer, a servicer is unable to
determine which loss mitigation options, if any, to offer a borrower within 30 days of receiving
the complete application, upon receiving such documents or information, the servicer must
promptly provide the borrower a written notice stating the servicer’s determination in accordance
with § 1024.41(c)(1)(ii). The Bureau believes that requiring a servicer to determine promptly
which loss mitigation options, if any, to offer the borrower upon receiving delayed documents or
information from a party other than the borrower or the servicer and to provide the borrower
written notice of the servicer’s determination promptly will reduce delay and is consistent with
industry practice.

Proposed comment 41(c)(4)(ii)-1 would clarify that the servicer must complete all
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possible steps in the evaluation process—including by taking all steps mandated by third-parties
like mortgage insurance companies, guarantors, owners, or assignees—within 30 days of
receiving a complete application, notwithstanding delay in receiving information from any third-
party. The proposed comment would include the following clarifying example: if a servicer can
determine a borrower’s eligibility for all available loss mitigation options based upon the
borrower’s complete application subject only to approval from the mortgage insurance company,
it must do so within 30 days of receiving the complete application notwithstanding the need to
obtain such approval before offering any loss mitigation options to the borrower. The proposed
comment is intended to prohibit a servicer from unnecessarily delaying the evaluation process
because of delayed third-party information. The Bureau is concerned that this type of servicer
delay would increase the risk that the borrower’s documents would go stale, possibly delaying
the evaluation further while the hardship worsens.

The Bureau notes that, while proposed § 1024.41(c)(4)(i) and (ii)(A) refer to
“information not in the borrower’s control,” proposed 8 1024.41(c)(4)(ii)(B) and (C) refer only
to “information from a party other than the borrower or the servicer.” The Bureau believes that
this distinction is appropriate given the different requirements that the proposed provisions
would impose on servicers. Proposed § 1024.41(c)(4)(i) and (ii)(A), respectively, require a
servicer to exercise reasonable diligence in obtaining any non-borrower information, and not
deny the borrower solely because the servicer has not received such information. The Bureau
believes that these protections are appropriate regardless of whether the missing information is in
the control of the servicer or in the control of a third-party in order to ensure fair and efficient
evaluation. However, proposed § 1024.41(c)(4)(ii)(B) and (C) offer an exception to the 30-day

evaluation timeline provided under § 1024.41(c)(1). The Bureau believes that such an exception
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should exist only when the servicer itself lacks control over the information and must seek it
from a third-party over which the servicer does not have control. The Bureau therefore proposes
to limit the extension of the evaluation timeline to circumstances in which neither the servicer
nor the borrower is in control of the necessary information. Since a servicer can generally access
information in its own control at any time, the Bureau believes that it would be inappropriate to
offer an exception to the 30-day evaluation timeline required under § 1024.41(c)(1) based upon a
servicer’s delay in doing so.

The Bureau seeks comment to better understand the cause of delay in servicers receiving
non-borrower information necessary to determine which loss mitigation options, if any, to offer a
borrower. Specifically, the Bureau seeks comment on how servicers and third-parties contribute
to the delay, as well as which categories of non-borrower information most frequently result in
delay. Finally, the Bureau seeks comment on whether to limit the amount of time that a servicer
must exercise reasonable diligence in attempting to obtain information not in the borrower’s
control.

41(f) Prohibition on Foreclosure Referral
41(f)(1) Pre-foreclosure Review Period

The Bureau is proposing to amend § 1024.41(f)(1)(iii) so that the prohibition on referral
to foreclosure until after the 120th day of delinquency would not apply when a servicer is joining
the foreclosure action of a senior lienholder. Although current 8 1024.41(f)(1) generally
prohibits a servicer from making the first notice or filing required by applicable law to begin the
foreclosure process unless a borrower’s mortgage loan obligation is more than 120 days
delinquent, the rule includes an exemption allowing a servicer to make a first notice or filing

when the servicer is joining the foreclosure action of a subordinate lienholder. The proposed
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amendment to § 1024.41(f)(1)(iii) would similarly allow a servicer to make the first notice or
filing before the loan obligation is 120 days delinquent when the servicer is joining the
foreclosure action of a senior lienholder.

In the September 2013 Mortgage Final Rule, the Bureau decided that, if a borrower is
current on a mortgage secured by a senior lien but is being foreclosed on by a subordinate
lienholder, it would be appropriate for the servicer of the mortgage secured by the senior lien to
join the foreclosure action, even though the borrower may not be delinquent on the mortgage
secured by the senior lien, because the first notice or filing would not be based upon a borrower’s
delinquency in this circumstance.”> The Bureau did not then consider the situation in which the
servicer is joining the foreclosure action of a senior lienholder, and servicers have since asked
the Bureau why the same rule does not apply in that situation. The Bureau believes that the same
rationale makes it appropriate to expand the current exemption to circumstances in which the
servicer is joining the foreclosure action of a senior lienholder. The Bureau believes that it
would be appropriate for the servicer of the mortgage secured by the subordinate lien to join the
foreclosure action, even though the borrower may not be delinquent on the mortgage secured by
the subordinate lien, because the first notice or filing would not be based upon a borrower’s
delinquency with respect to the serviced loan. Further, expanding the exemption seems to
present only minimal borrower protection concerns because the borrower would already be
facing a foreclosure action on the property.

The Bureau believes that the proposed rule would be helpful to servicers by making clear

that the servicer of a subordinate lien may participate in the existing foreclosure action on a

172 See 78 FR 60381, 60406 (Oct. 1, 2013).
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senior lien. The servicer’s participation in the foreclosure action of a senior lienholder may
allow the servicer to represent the servicer’s interests in the existing foreclosure action more
fully under some circumstances. Additionally, it may sometimes be necessary, when the same
servicer is responsible for both the senior and subordinate lien, for the servicer to initiate
foreclosure on the subordinate lien as part of the foreclosure action on the senior lien, in order to
clear title on the property for the subsequent owner.*"
41(g) Prohibition on Foreclosure Sale

The Bureau is proposing to revise comments 41(g)-1 and (g)-3 and add new comment
41(g)-5. Together these changes would clarify servicers’ obligations with respect to
8 1024.41(g)’s prohibition against moving for foreclosure judgment or order of sale, or
conducting a sale, during the evaluation of a complete loss mitigation application received more
than 37 days before a foreclosure sale. The Bureau is also proposing to add commentary to
clarify the requirements for policies and procedures under 8 1024.38(b)(3)(iii) as the
requirements relate to the prohibition under § 1024.41(g).

Under § 1024.41(qg), if a borrower submits a complete loss mitigation application after a
servicer has made the first notice or filing, but more than 37 days before a foreclosure sale, the
servicer is prohibited from moving for foreclosure judgment or order of sale, or conducting a

foreclosure sale, unless: (1) the servicer has sent the borrower a notice pursuant to

13 |f the servicer in this circumstance does not initiate foreclosure on the subordinate lien, the servicer may be
deemed not to have joined the subordinate lienholder in the foreclosure action, causing the subordinate lien to
remain on the property after foreclosure. See, e.g., Deutsche Bank Natl. Trust Co. v. Mark Dill Plumbing Co., 903
N.E.2d 166, 169 (Ind. Ct. App. 2009), aff’d on rehearing, 908 N.E. 2d 1273 (Ind. Ct. App. 2009) (“Foreclosure by a
senior mortgagee does not affect the rights of a junior lienholder who was not made a party to the foreclosure
action.”); Portland Mort. Co. v. Creditors Protective Ass’n, 262 P.2d 918, 922 (Or. 1953) (“The omitted junior
lienholder is in the same position as if no foreclosure had ever taken place, and he has the same rights, no more and
no less, which he had before the foreclosure suit was commenced.”).
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8§ 1024.41(c)(1)(ii) that the borrower is not eligible for any loss mitigation option and the appeal
process under 8 1024.41(h) is not applicable, the borrower has not requested an appeal within 14
days, or the servicer has denied the borrower’s appeal; (2) the borrower rejects all loss mitigation
options offered by the servicer; or (3) the borrower fails to perform under an agreement on a loss
mitigation option.

Current comment 41(g)-1 explains that the prohibition on a servicer moving for judgment
or order of sale includes making a dispositive motion for foreclosure judgment, such as a motion
for default judgment, judgment on the pleadings, or summary judgment, which may directly
result in a judgment of foreclosure or order of sale. The comment further explains that a servicer
that has made a dispositive motion before receiving a complete loss mitigation application has
not moved for a foreclosure judgment or order of sale if the servicer takes reasonable steps to
avoid a ruling on such motion or issuance of such order prior to completing the procedures
required by § 1024.41, notwithstanding whether any such step successfully avoids a ruling on a
dispositive motion or issuance of an order of sale. Comment 41(g)-2 provides that § 1024.41(g)
does not prevent a servicer from proceeding with any steps in the foreclosure process, so long as
any such steps do not cause or directly result in the issuance of a foreclosure judgment or order
of sale, or the conduct of a foreclosure sale, in violation of § 1024.41. Comment 41(g)-3
explains that a servicer is responsible for promptly instructing foreclosure counsel retained by
the servicer not to proceed with filing for foreclosure judgment or order of sale, or to conduct a
foreclosure sale, in violation of § 1024.41(g), when a servicer has a received a complete loss

mitigation application. Such instructions may include instructing counsel to move for
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continuance with respect to the deadline for filing a dispositive motion.*”

Section 1024.41(g)’s prohibition applies to two distinct types of steps in the foreclosure
process: moving for judgment or an order of sale and conducting a foreclosure sale. A servicer’s
obligations under § 1024.41(g) will vary depending on whether the foreclosure is judicial or non-
judicial. If the applicable foreclosure procedure is non-judicial and does not require any court
proceeding or order, then there is only one step in the foreclosure process addressed by
8§ 1024.41(g)—conducting the sale during a pending loss mitigation evaluation. However, in a
judicial foreclosure proceeding, a servicer must comply with both the prohibition against making
or proceeding on a dispositive motion and the prohibition against conducting the foreclosure
sale.

The Bureau proposed § 1024.41(g) in the 2012 RESPA Servicing Proposal, after the
mortgage crisis had revealed that servicers often “were ill-equipped to handle the high volumes
of delinquent mortgages, loan modification requests, and foreclosures they were required to
process.”*”® The Bureau noted that evaluations of mortgage servicer practices had found that
servicers failed to properly structure and manage third-party vendor relationships and noted that
the failures had “manifested in significant harms for borrowers, including imposing unwarranted

fees on borrowers and harms relating to so-called ‘dual tracking’ from miscommunications

174 Comment 41(g)-4 explains that although a servicer is not required to comply with the requirements in § 1024.41
with respect to a loss mitigation application submitted 37 days or less before a foreclosure sale, a servicer is required
separately, in accordance with policies and procedures maintained pursuant to § 1024.38(b)(2)(v), to properly
evaluate a borrower who submits an application for a loss mitigation option for all loss mitigation options for which
the borrower may be eligible pursuant to any requirements established by the owner or assignee of the borrower’s
mortgage loan. Such evaluation may be subject to requirements applicable to a review of a loss mitigation
application submitted by a borrower 37 days or less before a foreclosure sale.

1577 FR 57199, 57203, 57266 (Sept. 17, 2012).
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between service providers and servicer loss mitigation personnel.”*”® The Bureau also noted
that, even before the mortgage crisis, servicers may have had “financial incentives to foreclose
rather than engage in loss mitigation.”*”” The Bureau stated that one of the main goals in
proposing 8 1024.41 was prohibiting completion of the foreclosure process during a pending
evaluation of a borrower’s loss mitigation application and that the prohibition would “eliminate
the clearest harms on borrowers resulting from servicers pursuing loss mitigation and foreclosure
proceedings concurrently.”*"®

In adopting 8 1024.41(g) in the 2013 RESPA Servicing Final Rule, the Bureau included
moving for judgment or order of sale in the foreclosure prohibition. The Bureau explained that
the rule restricted ““dual tracking,” where a servicer is simultaneously evaluating a consumer for
loan modifications or other alternatives at the same time that it prepares to foreclose on the
property.”*”® The Bureau did not believe that § 1024.41(g) would have a substantial impact on
expected foreclosure timelines separate and apart from current market practices. However, the
Bureau also believed that preventing the worst harms of dual-tracking would justify some
disruption of foreclosure timelines.*®

Since the Mortgage Servicing Rules went into effect, however, consumers have not

always received the protections intended by § 1024.41(g). For instance, the Bureau has received

reports that counsel retained by servicers to conduct the foreclosure proceeding lack current and

178 1d. at 57249-50 (citing Press Release, Federal Reserve System, Office of the Comptroller of the Currency, and
Office of Thrift Supervision, Interagency Review of Foreclosure Policies and Practices, at 5 (Apr. 2011), available
at http://www.occ.gov/news-issuances/news-releases/2011/nr-occ-2011-47a.pdf.)

Y71d, at 57203 (Sept. 17, 2012).

"8 1d. at 57271.

179 78 FR 10695, 10698 (Feb. 14, 2013).

9 1d. at 10834.
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accurate information about the completion of borrowers’ loss mitigation applications. As a
result, foreclosure counsel may not take adequate steps to avoid a judgment or order of sale and
may fail to seek the delay or continuance of a sale when necessary to provide adequate time for
the servicer to evaluate the loss mitigation application. In extreme cases, the Bureau has heard,
foreclosure counsel may not represent accurately to the court the status of the loss mitigation
application. Further, the Bureau has received reports that, even when servicers’ foreclosure
counsel take some steps to avoid a judgment or sale, they may fail to impress upon courts the
significance of § 1024.41(g)’s prohibition. All of these failures to act in accordance with

8 1024.41(g)’s requirements may result in the completion of foreclosure sales while the servicer
is evaluating a borrower’s complete loss mitigation application.

The Bureau has received inquiries concerning what steps a servicer must take to comply
with § 1024.41(g) where a court orders a foreclosure sale date that does not afford sufficient time
for the servicer to complete the evaluation process required by § 1024.41."®" The Bureau has
learned that some courts are ruling on a pending dispositive motion and setting a date for the
foreclosure sale, despite the servicer’s attempts through counsel to delay the ruling or order. In
many cases, the initially scheduled sale date may not provide the servicer adequate time to
complete the loss mitigation evaluation and appeals process. Servicers indicate that in some

instances courts are requiring that the foreclosure continue to a completed sale even when review

181 Many borrower protections under § 1024.41 are determined as of the date a servicer receives a complete loss
mitigation application from the borrower. See 12 CFR 1024.41(b)(3). Comment 41(b)(3)-1 explains that if a
foreclosure sale is not scheduled as of the date a complete loss mitigation application is received the application is
considered to have been received 90 days before a foreclosure sale. Thus, a servicer that receives a complete loss
mitigation application before a foreclosure sale date is scheduled must provide the full loss mitigation evaluation
procedures under § 1024.41, the various steps of which generally provide for a total possible timeline of 88 days to
complete.
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of a complete loss mitigation application is underway. Media accounts as well as reports from
consumer advocacy groups confirm that some courts may be refusing to continue cases when
confronted with a motion to do so.%

Current comment 41(g)-1 explains that a servicer does not violate § 1024.41(g) where the
servicer takes “reasonable steps to avoid” issuance of an order or ruling on a dispositive motion
filed prior to receipt of the complete loss mitigation application from the borrower. However,
there is no similar commentary explaining what, if any, “reasonable steps” a servicer must take
to avoid a violation of the prohibition under 8§ 1024.41(g) against conducting a sale after the
servicer receives a complete loss mitigation application.

As the Bureau noted in the 2013 RESPA Servicing Final Rule, 8 1024.41(g) “prohibit[s]
a servicer from completing the foreclosure process if a borrower has submitted a timely and
complete loss mitigation application . . . until the servicer has completed the evaluation of the
borrower . . ..”*® The Bureau believes that, regardless of the applicable foreclosure procedures,
§ 1024.41(g) does not permit a servicer to stand by while a sale goes forward unless the servicer
can satisfy one of the three conditions listed under § 1024.41(g)(1) through (3). Based upon the
reports and information received, the Bureau is concerned that the absence of express
commentary requiring a servicer to take affirmative steps to delay the sale may have encouraged
some servicers to fail to instruct foreclosure counsel appropriately and, further, may lead courts
to discount servicer obligations under the rule, depriving borrowers of the important consumer

protections against dual tracking that are provided under § 1024.41.

182 See, e.g., Alison Fitzgerald, Homeowners steamrolled as Florida courts clear foreclosure backlog, The Ctr. for
Pub. Integrity, Sept. 10, 2014, available at http://www.publicintegrity.org/2014/09/10/15463/homeowners-
steamrolled-florida-courts-clear-foreclosure-backlog.

183 78 FR 10695, 10834 (Feb. 14, 2013).
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Therefore, the Bureau is proposing to revise and add commentary to clarify the operation
of 8 1024.41(qg) in these situations. As revised, proposed comment 41(g)-1 clarifies that if, upon
receipt of a complete loss mitigation application, a servicer or its foreclosure counsel fails to take
reasonable steps to avoid a ruling on a pending motion for judgment or the issuance of an order
of sale, the servicer must dismiss the foreclosure proceeding if necessary to avoid the sale.
Proposed comment 41(g)-5 would clarify that 8§ 1024.41(g) prohibits a servicer from conducting
a foreclosure sale, even if a person other than the servicer administers or conducts the foreclosure
sale proceedings, and that servicers must take reasonable steps to delay the sale until one of the
conditions under § 1024.41(g)(1) through (3) is met.

The Bureau is also proposing to revise comment 41(g)-3 to clarify servicers’ obligations
under 8 1024.41(g) when acting through foreclosure counsel. Similarly, the Bureau is proposing
comment 38(b)(3)(iii)-1 to clarify that policies and procedures required under
8 1024.38(b)(3)(iii) to facilitate sharing of information with service provider personnel
responsible for handling foreclosure proceedings must be reasonably designed to ensure that
servicer personnel promptly inform service provider personnel handling foreclosure proceedings
that the servicer has received a complete loss mitigation application.

The proposed comments, taken together, would clarify that, once a servicer receives a
complete loss mitigation application, a servicer must take reasonable steps to avoid a ruling on a
dispositive motion or issuance of a judgment or an order of sale, and also must take reasonable
steps to delay a foreclosure sale until after the servicer has completed the loss mitigation
evaluation procedures required by 8§ 1024.41. Where a servicer fails to take reasonable steps to
avoid a ruling on a dispositive motion, to avoid issuance of a judgment or an order of sale, or to

delay the foreclosure sale, or where the servicer’s foreclosure counsel fails to take such steps, the
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servicer would have to dismiss the foreclosure proceeding, if dismissal is necessary to avoid
completing the foreclosure during the pendency of the loss mitigation evaluation.

The Bureau believes that the proposed revisions to the commentary will aid servicers in
complying with § 1024.41(g)’s prohibition and assist courts in applying the prohibition in
foreclosure proceedings. The Bureau also believes that clarifying that a servicer must take
affirmative reasonable steps, not only to delay issuance of a judgment or order, but also to delay
the sale, will ensure that borrowers are protected from foreclosure during pending evaluations of
complete loss mitigation applications. Further, the Bureau believes that it is appropriate to
require a servicer to dismiss a foreclosure if necessary to permit completion of the loss
mitigation evaluation procedures where the servicer or its foreclosure counsel has failed to take
such reasonable steps. The Bureau believes that clarifying that dismissal is required if a servicer
has failed to take reasonable steps on its own or through foreclosure counsel to avoid a ruling or
to delay a foreclosure sale during a pending loss mitigation evaluation will incentivize servicers
to develop more effective procedures to carry out the requirements of § 1024.41(g). The Bureau
believes that dismissal should rarely be necessary, given that servicers have it within their power
to take all such reasonable steps to avoid a ruling on a dispositive motion, issuance of a judgment
or an order of sale, or the conduct of a foreclosure sale.

Under current comment 41(g)-1, a servicer that fails to take reasonable steps to avoid a
ruling on a motion pending at the time the servicer receives a complete loss mitigation
application violates § 1024.41(g)’s first prohibition against moving for judgment or order of sale.
The Bureau believes that where a servicer fails to take reasonable steps to avoid a ruling on or
issuance resulting from a dispositive motion, as postulated in current comment 41(g)-1, the

servicer must still comply with the prohibition against conducting a sale. The completion of a
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foreclosure sale during the evaluation of a borrower’s complete loss mitigation application is
precisely the harm that the Bureau crafted § 1024.41(g) to avoid. The Bureau believes that a
servicer’s failure to comply with one element of 8 1024.41(g), the prohibition against proceeding
on a dispositive motion, does not justify disregard for the prohibition against conducting a sale.
Consequently, to emphasize the necessity of a servicer’s taking reasonable steps to avoid a ruling
or issuance of an order for sale when there is a pending loss mitigation evaluation, the Bureau is
proposing to revise comment 41(g)-1 to provide explicitly that failure to take such steps requires
dismissal if necessary to avoid the foreclosure sale.

Proposed comment 41(g)-5 also clarifies that a servicer must seek to delay a foreclosure
sale, notwithstanding the fact that a third-party, such as a sheriff, trustee, or other public official,
administers or conducts the sale proceedings, as is the case under foreclosure procedure in many
States. The Bureau believes that any interpretation of § 1024.41(g)’s prohibition against
conducting a foreclosure sale that relieves servicers of a responsibility to act to prevent a
foreclosure simply because the foreclosure procedure does not require the servicer itself to
conduct or administer the sale is inconsistent with the purpose of § 1024.41(g). The Bureau
believes servicers already have an obligation to prevent a foreclosure sale under § 1024.41(g)’s
prohibition against the conduct of a foreclosure sale. The Bureau is proposing comment 41(g)-5
to clarify a servicer’s obligations under the prohibition, but is not adding a new requirement or
interpretation.

The Bureau recognizes that in some jurisdictions, it may be difficult for a servicer to
delay a foreclosure sale after entry of foreclosure judgment or issuance of an order of sale. The
Bureau also understands that courts may be reluctant to delay foreclosure proceedings when

lengthy backlogs of foreclosure matters create added pressure to expedite dockets. The Bureau
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believes that, even in these situations, reasonable steps to delay the sale are available to servicers
and to courts administering foreclosure proceedings. Proposed comment 41(g)-5 provides a non-
exclusive explanation of what reasonable steps might include. For instance, the Bureau believes
that in judicial foreclosure proceedings, a servicer, through its counsel, may make a motion to
continue the sale, remove it from the docket, or place the proceeding in any administrative status
that stays the sale.’®* In non-judicial proceedings, the Bureau believes that servicers may have
more control over the conduct of the sale and that analogous steps to those listed in proposed
comment 41(g)-5 may apply. The Bureau seeks comment on what reasonable steps may be
available to servicers to delay the conduct of a foreclosure sale under different foreclosure
procedures.

Proposed comment 41(g)-3 explains that § 1024.41(g)’s prohibitions on moving for
judgment or order of sale or conducting a sale may require a servicer to take steps through
foreclosure counsel, and that a servicer is not relieved of its obligations because the foreclosure
counsel’s actions or inaction cause a violation. The proposed revisions to comment 41(g)-3 are
consistent with the Bureau’s understanding of servicer’s responsibilities under the Mortgage
Servicing Rules whenever service providers are involved, including the policies and procedures
requirements under 8 1024.38(b)(3). While the action or inaction of vendors or service providers
may cause the violation in the first instance, the action or inaction of vendors or service
providers does not change the servicer’s responsibility for ensuring its compliance with the

Mortgage Servicing Rules, whether directly or through service providers.

184 As noted above, the maximum timeline for loss mitigation evaluations required by § 1024.41 is 88 days. See
note 179, supra. The Bureau believes that in most judicial foreclosure procedures, a delay of a foreclosure sale
often will not require a substantial elongation of the typical time period between an order and a sale.
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Proposed comment 41(g)-3 further explains that if a servicer has received a complete loss
mitigation application, the servicer must promptly instruct counsel not to make a dispositive
motion for foreclosure judgment or order of sale; to take reasonable steps, where such a
dispositive motion is pending, to avoid a ruling on the motion or issuance of an order of sale; and
to take reasonable steps to delay the conduct of a foreclosure sale until the servicer satisfies one
of the conditions in § 1024.41(g)(1) through (3). The instructions to counsel may include
instructing counsel to move for a continuance with respect to the deadline for filing a dispositive
motion or to move for or request that the foreclosure sale be stayed, otherwise delayed, or
removed from the docket, or that the foreclosure proceeding be placed in any administrative
status that stays the sale. This list is not meant to be exhaustive, and the Bureau seeks comments
on whether there are other helpful illustrative examples.

The Bureau believes that the proposed revisions to comment 41(g)-3 provide servicers,
their foreclosure counsel, and courts with greater clarity with respect to the operation of
8 1024.41(g)’s prohibition. As the Bureau noted in its earlier guidance regarding service
providers, the fact that an entity enters into a business relationship with a service provider does
not absolve the entity of responsibility for complying with Federal consumer financial law to
avoid consumer harm.'®® The Bureau believes that codifying this principal in comment 41(g)-3
would ensure that servicers understand their obligations with respect to instructing foreclosure
counsel promptly to take steps required by § 1024.41(g). The Bureau understands that when a

servicer receives an application shortly before a court hearing or while a dispositive motion is

185 Consumer Fin. Prot. Bureau, CFPB Bulletin 2012-03, Service Providers (Apr. 13, 2012), available at
http://files.consumerfinance.qov/f/201204 cfpb_bulletin_service-providers.pdf.
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pending, timely communication with foreclosure counsel may necessitate expedited procedures.
However, the Bureau believes that timely communication in such situations presents neither a
novel challenge to lawyers and their clients, nor an insurmountable one, given modern
communication technology.

Proposed comment 38(b)(3)(iii)-1 explains that the policies and procedures must be
reasonably designed to ensure that servicer personnel promptly instruct foreclosure counsel to
take any step required by § 1024.41(qg) sufficiently timely to avoid violating the prohibition
against moving for judgment or order of sale or conducting a foreclosure sale. The Bureau
believes that proposed comment 38(b)(3)(iii)-1 will help to ensure that counsel are timely
informed of the status of loss mitigation applications and can more effectively seek delay from a
court of the issuance of an order or a foreclosure sale. Having policies and procedures to timely
instruct counsel to take the actions required by § 1024.41(g) will help servicers efficiently handle
communication with a servicer’s foreclosure counsel and ensure that the counsel accurately
represents the status of loss mitigation applications and the obligations of servicers under
§ 1024.41(g) to courts handling foreclosure proceedings.*®

Though the proposed commentary clarifications do not alter existing requirements under
8 1024.41(qg), the Bureau has considered the potential burdens for servicers in dismissing a
foreclosure proceeding. In jurisdictions where significant foreclosure backlogs exist, dismissal
may significantly delay completion of the foreclosure process (assuming no loss mitigation

agreement is reached between the borrower and the servicer). In addition, in some jurisdictions a

18 The Bureau notes that § 1024.38(b)(1)(v) already requires servicers maintain policies and procedures reasonably
designed to ensure that the servicer can submit documents or filings required for a foreclosure process, including
documents or filings required by a court of competent jurisdiction, that reflect accurate and current information and
that comply with applicable law.
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subsequent foreclosure brought by a servicer may encounter procedural challenges or defenses as
a result of the dismissal. Nonetheless, the Bureau believes that dismissal is appropriate in the
limited circumstances where a servicer fails to take reasonable steps to avoid a ruling or issuance
of an order or delay the sale to protect borrowers from the dual-tracking harms § 1024.41(g)
aims to prevent. Moreover, the Bureau notes that dismissal is required only to avoid a violation
of § 1024.41(g) or to mitigate the harm to the consumer arising from the servicer’s prior
violation of § 1024.41(qg) in failing to take reasonable steps to delay a foreclosure sale. Thus,
only those servicers that fail to act to delay issuance of the order or judgment would incur any
costs related to dismissal. The Bureau believes that expressly clarifying that dismissal may be
required would ensure that servicers take reasonable steps to avoid foreclosure sales. The
Bureau seeks comment on whether the clarification is adequate or whether additional
clarification is necessary to protect borrowers from foreclosure.

The Bureau requests comment on whether all of the proposed commentary clarifications
are appropriate and whether the commentary provides sufficient clarity to ensure that the
prohibition under § 1024.41(g) will effectively prevent foreclosures during a pending loss
mitigation evaluation. In addition, the Bureau requests comment on whether there are any
specific reasonable steps to comply with 8 1024.41(g) that servicers should take, beyond re-
scheduling or delaying the sale, removing the sale from the docket, or placing the foreclosure
proceeding in any administrative status that stays the sale, where a court has ruled upon a
dispositive motion. Finally, the Bureau requests comment on whether there are situations in
which a servicer should dismiss a foreclosure proceeding to stop a sale even where the servicer
has taken the reasonable steps outlined in § 1024.41(g).

The Bureau requests comment on whether the incorporation into the regulation text of
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any elements of the proposed commentary would aid servicers in complying with 8 1024.41(qg).
The Bureau believes that the proposed commentary would provide help in interpreting and
complying with § 1024.41(g). However, the Bureau also recognizes that incorporation in the
regulation text itself may aid servicers, consumers, and courts in applying the prohibition.

41(i) Duplicative Requests

Currently, § 1024.41(i) requires a servicer to comply with the requirements of § 1024.41
for only a single complete loss mitigation application for a borrower’s mortgage loan account.
Section 1024.38(b)(2)(v) requires a servicer to maintain policies and procedures designed to
ensure that the servicer can properly evaluate a borrower for all loss mitigation options “for
which the borrower may be eligible pursuant to any requirements established by the owner or
assignee of the borrower’s mortgage loan[.]” In effect, therefore, unless investor guidelines
require them to do so, servicers are not required to comply with the loss mitigation provisions in
§ 1024.41 if they previously complied with those requirements with respect to the same
borrower’s prior complete loss mitigation application.

The Bureau is now proposing to revise § 1024.41(i) to provide that servicers are required
to comply with the requirements of § 1024.41 unless the servicer has previously complied with
8 1024.41 for a borrower’s complete loss mitigation application and the borrower has been
delinquent at all times since the borrower submitted that complete application. As further
explained below, the Bureau believes that requiring servicers to comply with § 1024.41 again in
these circumstances may serve an important consumer protection purpose by extending the
protections of § 1024.41 and promoting the use of uniform loss mitigation procedures for all
borrowers. At the same time, the Bureau believes the proposed revision preserves servicer and

borrower incentives to dedicate appropriate resources to an initial loss mitigation application.
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When the Bureau first proposed § 1024.41 in the 2012 RESPA Servicing Proposal, it
sought comment on whether a borrower should be entitled to a renewed evaluation for a loss
mitigation option if an appropriate time period had passed since the initial evaluation or if there
had been a material change in the borrower’s financial circumstances. Industry commenters
generally supported the Bureau’s proposal to limit a servicer’s obligation to comply with
8 1024.41 to one time over the life of a borrower’s loan. Consumer advocacy groups, however,
argued that the Bureau should require servicers to review a subsequent loss mitigation
submission when a borrower has demonstrated a material change in the borrower’s financial
circumstances.'®’

In the 2013 RESPA Servicing Final Rule, the Bureau stated that it agreed with consumer
advocacy groups that there are circumstances in which it is appropriate to reevaluate borrowers
in light of a material change in financial circumstances. Further, it acknowledged that many
owners or assignees of mortgage loans already require servicers to consider material changes in a
borrower’s financial circumstances.'®® However, the Bureau noted that “significant challenges
exist to determine whether a material change in financial circumstances has occurred[,]” and
that, in contrast with investor or GSE guidelines, 8 1024.41 gives borrowers a private right of
action to enforce its procedures.*® In addition, the Bureau stated its belief that limiting the loss
mitigation procedures of 8 1024.41 to a single complete loss mitigation application provides
borrowers with appropriate incentives to submit all relevant information up front and allows

servicers to dedicate resources to those applications most likely to qualify for loss mitigation

187 See 78 FR 10695, 10836 (Feb. 14, 2013).
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options. Accordingly, the Bureau adopted § 1024.41(i) as proposed and required servicers to
comply with the loss mitigation procedures in 8 1024.41 only once over the life of a mortgage
loan.

Since the publication of the 2013 RESPA Servicing Final Rule, the Bureau has received
numerous requests to revise 8 1024.41(i) to require servicers to reevaluate borrowers who have
experienced a change in financial circumstances and might therefore benefit from subsequent
review of a new loss mitigation application under the requirements of 8 1024.41. The Bureau
continues to have concerns with requiring reevaluations under the Mortgage Servicing Rules
when there has been a “material change in financial circumstances,” so is not proposing to do so
in this rulemaking. However, continued industry monitoring efforts, outreach to stakeholders,
and continued reports from consumers and consumer advocacy groups suggests that current
8§ 1024.41(i) may unfairly disadvantage a borrower who experiences multiple hardships over the
life of a loan. The Bureau believes that a borrower may greatly benefit from the protections of
§ 1024.41 for loss mitigation applications submitted in connection with each subsequent
hardship. Moreover, the Bureau believes that revising § 1024.41(i) to require servicers to
reevaluate borrowers in certain circumstances under the requirements of § 1024.41 would not
place a significant additional burden on servicers because many servicers already reevaluate
borrowers who reapply for loss mitigation using the procedures set forth in § 1024.41.

Based on this analysis, the Bureau is proposing to revise the current rule to require
servicers to reevaluate borrowers under 8 1024.41 in certain circumstances. However, as the
Bureau explained in the 2013 RESPA Servicing Final Rule, the Bureau believes that a servicer’s
obligation to reevaluate borrowers under § 1024.41 should be limited in scope. Accordingly,

proposed 8§ 1024.41(i) provides that servicers are required to comply with § 1024.41 unless the
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servicer has previously complied with § 1024.41 for a borrower’s complete loss mitigation
application and the borrower has been delinquent at all times since the borrower submitted that
complete application. That is, under proposed 8 1024.41(i), a servicer would be required to
comply with § 1024.41, even if it had previously complied with 8 1024.41 for a borrower’s
complete loss mitigation application, for a borrower who has been current on payments at any
time between the borrower’s prior complete loss mitigation application and a subsequent loss
mitigation application. This revision is intended to preserve borrower and servicer incentives to
reach a timely, efficient, and effective resolution to a borrower’s hardship the first time a
borrower applies for loss mitigation.

In addition, the Bureau believes that proposed 8 1024.41(i) bases a servicer’s obligation
to reevaluate a borrower under 8 1024.41 on an objective, bright-line test. One of the Bureau’s
concerns about the suggestions to require reevaluations under the Mortgage Servicing Rules
when there has been a “material change in financial circumstances” is that the standard would be
dependent upon a servicer’s subjective determination. The Bureau believes that the challenges in
implementing and enforcing such a standard would outweigh any intended benefit to borrowers.
However, an easy-to-administer standard such as the one proposed may promote servicer
compliance and reduce confusion for both servicers and borrowers. The Bureau also believes
that this proposal may encourage consistent implementation of the Mortgage Servicing Rules by
discouraging servicers from applying different loss mitigation procedures depending on whether
a borrower has been previously evaluated under § 1024.41.

For purposes of this proposal, the Bureau assumes that a permanent modification of a
borrower’s mortgage loan obligation effectively cures the borrower’s pre-modification

delinquency. In other words, the Bureau assumes that a borrower who is performing under a
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permanent modification does not meet the definition of delinquency that the Bureau is proposing
to add to § 1024.31. The Bureau seeks comment on whether there are types of permanent loan
modifications or other circumstances for which this assumption would be inaccurate.

Finally, the Bureau is revising the current commentary to 8 1024.41(i), which addresses
servicers’ obligations following the transfer of servicing rights, to accommodate proposed
8 1024.41(k). Specifically, the Bureau is preserving the portion of comment 41(i)-1 that
obligates a transferee servicer to comply with § 1024.41 regardless of whether a transferor
servicer previously evaluated a borrower’s complete loss mitigation application. As set forth in
the section-by-section analysis of § 1024.41(k) below, the Bureau is proposing to move the
balance of comment 41(i)-1, as revised, as well as comment 41(i)-2, as revised, into proposed
§ 1024.41(k) and proposed new commentary.

The Bureau seeks comment on the proposed revision to § 1024.41(i) generally. The
Bureau specifically seeks comment on whether the borrower’s right to a reevaluation should be
contingent upon whether the borrower was current for a minimum period of time since the
borrower’s last-submitted complete loss mitigation application.

41(k) Servicing Transfers

The Bureau is proposing 8§ 1024.41(k) to address the requirements applicable to loss
mitigation applications pending at the time of a servicing transfer. Proposed § 1024.41(k)
provides that, subject to certain exceptions, a transferee servicer must comply with § 1024.41’s
requirements within the same timeframes that were applicable to the transferor servicer. The
proposed exceptions include a five-day extension of time for a transferee servicer to provide the
written notification required by 8 1024.41(b)(2)(i)(B), and a provision ensuring that a transferee

servicer that acquires servicing through an involuntary transfer has at least 15 days after the
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transfer date to evaluate a borrower’s pending complete loss mitigation application. The
proposal also provides that if a borrower’s appeal under 8 1024.41(h) is pending as of the
transfer date, a transferee servicer must evaluate the appeal pursuant to § 1024.41(h) if it is able
to determine whether it should offer the borrower the loan modification options subject to the
appeal; a transferee servicer that is unable to evaluate an appeal must treat the appeal as a
complete loss mitigation application and evaluate the borrower for all loss mitigation options
available to the borrower from the transferee servicer.

Currently, § 1024.41 addresses transfers through the commentary. Comment 41(i)-1
provides that, among other things, documents and information transferred to a transferee servicer
may constitute a loss mitigation application to the transferee servicer and may cause the
transferee servicer to be required to comply with § 1024.41 with respect to a borrower’s
mortgage loan account. Comment 41(i)-2 states that a transferee servicer must obtain documents
and information a borrower submitted in connection with a loss mitigation application, and that a
transferee servicer should continue the evaluation of a complete loss mitigation application to the
extent practicable. Finally, comment 41(i)-2 also states that, for purposes of specific subsections
in 8 1024.41, if a loss mitigation application is complete as to a transferee servicer, the transferee
servicer is considered to have received the documents and information constituting the complete
application as of the date the transferor servicer received the documents and information. The
purpose of comment 41(i)-2 is to ensure that a servicing transfer does not deprive a borrower of
protections to which a borrower was entitled from the transferor servicer.**

The Bureau interprets 8 1024.41 and comments 41(i)-1 and 2 as generally requiring a

19078 FR 10695, 10837 (Feb. 14, 2013).
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transferee servicer to stand in the shoes of the transferor servicer with respect to a loss mitigation
application pending at transfer. A transferee servicer that receives a loss mitigation application
as a result of a transfer should comply with § 1024.41 within the timeframes that were applicable
to the transferor servicer, and, as comment 41(i)-2 states, a borrower’s protections are based
upon when the transferor servicer received documents and information constituting a complete
application. Nonetheless, by stating that the transferee should continue the review to the extent
practicable, comment 41(i)-2 implies that there are times when a transferee servicer may not be
able to continue the evaluation of a complete application.

The Bureau is concerned that current § 1024.41 and comments 41(i)-1 and 2 may not
provide sufficient clarity to servicers and borrowers regarding a transferee servicer’s duties under
§ 1024.41 in certain circumstances. The Bureau has received questions about the timeframes in
which a transferee servicer must act and whether a transferee servicer must provide notices to a
borrower if the transferor servicer already provided the same notices. The Bureau has also
received questions about a transferee servicer’s responsibilities in the event that continuing the
evaluation of a complete loss mitigation application is not practicable. Finally, through outreach
and industry monitoring efforts, the Bureau has learned from servicers that complying with
certain of § 1024.41°s requirements, such as the requirement in 8 1024.41(b)(2)(i)(B) to provide
written notification to a borrower within five days after receiving a loss mitigation application,
can be especially difficult in the transfer context.

The Bureau believes that servicers and borrowers will benefit from greater clarity
regarding a transferee servicer’s obligations and a borrower’s protections under § 1024.41,
including with respect to certain situations not currently discussed in 8 1024.41 and comments

41(i)-1 and 2. For example, the Bureau wishes to provide greater clarity regarding how
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transferee servicers should handle a pending appeal of a denial of a loan modification option, a
pending offer of a loss mitigation option, and pending applications that are facially complete or
become complete as of the transfer date. The Bureau also believes that under certain
circumstances, it may be appropriate to provide a transferee servicer with an extension of time or
flexibility in complying with § 1024.41.

The Bureau is therefore proposing § 1024.41(Kk) to address the requirements applicable to
a transferee servicer with respect to a loss mitigation application pending as of the transfer date.
As explained below, proposed 8 1024.41(k) provides that, subject to certain exceptions, a
transferee servicer must comply with § 1024.41’s requirements within the same timeframes that
were applicable to the transferor servicer. The proposal also provides that if a borrower’s appeal
under 8 1024.41(h) is pending as of the transfer date, a transferee servicer must evaluate the
appeal in accordance with § 1024.41(h) if it is able to determine whether it should offer the
borrower the loan modification options subject to the appeal; a transferee servicer that is unable
to evaluate an appeal must treat the appeal as a complete loss mitigation application and evaluate
the borrower for all loss mitigation options available to the borrower from the transferee servicer.

Proposed comment 41(k)-1 provides that a loss mitigation application is considered
pending if it was subject to § 1024.41 and had not been fully resolved before the transfer date.
The comment also clarifies that a pending application is considered pending complete application
if, as of the transfer date, the application was complete under the transferor servicer’s criteria.
Thus, proposed comment 41(Kk)-1 is intended to avoid ambiguity about whether a loss mitigation
application that was fully resolved by a transferor servicer would cause a transferee servicer to
be required to comply with § 1024.41.

While proposed § 1024.41(k) specifies the timeframes in which a transferee servicer must
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comply with § 1024.41°s loss mitigation procedural requirements following a transfer, the
Bureau expects that transferor servicers with policies and procedures adopted pursuant to
8§ 1024.38 will help enable transferee servicers’ compliance with § 1024.41. Section
1024.38(b)(4) requires a transferor servicer to have policies and procedures reasonably designed
to ensure that it can timely transfer all information and documents in its possession or control
related to a transferred mortgage loan to a transferee servicer in a form and manner that ensures
the accuracy of the information and documents transferred. Section 1024.38(b)(4) further
specifies that a transferor servicer’s policies and procedures must be reasonably designed to
ensure that the documents and information are transferred in a form and manner that “enables a
transferee servicer to comply with . . . applicable law.” The Bureau therefore believes that a
transferor servicer shares responsibility for enabling a transferee servicer to comply with
8 1024.41(k)’s requirements and ensuring that borrowers will not be adversely impacted by a
servicing transfer. Accordingly, the Bureau at this time does not believe it is necessary to
impose any specific requirements in 8 1024.41(k) with respect to transferor servicers. The
Bureau will continue to monitor whether transferor servicers’ practices raise consumer protection
concerns that should be addressed through formal guidance or rulemaking.
41(k)(1) In General

Proposed 8 1024.41(k)(1)(i) largely incorporates and clarifies existing comments 41(i)-1
and 2. It provides that a transferee servicer that acquires the servicing of a mortgage loan for
which a loss mitigation application is pending as of the transfer date must comply with
8 1024.41’s requirements for that application. Proposed 8§ 1024.41(k)(1)(i) further states that
subject to the exemptions set forth in § 1024.41(k)(2) through (4), a transferee servicer must

comply with § 1024.41’s requirements within the timeframes that were applicable to the
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transferor servicer. Finally, proposed § 1024.41(K)(1)(i) states that any protections under

8 1024.41(e) through (h), such as prohibitions on commencing foreclosure or conducting a
foreclosure sale, that applied to a borrower before a transfer continue to apply notwithstanding
the transfer.

The purpose of proposed 8 1024.41(k)(1)(i) is to ensure that a transfer does not adversely
affect a borrower who is pursuing loss mitigation options. A borrower generally has no control
over whether and when a mortgage loan is transferred to another servicer. As the Bureau has
previously observed, there is heightened risk inherent in transferring mortgage loans in loss
mitigation.’® The Bureau believes that generally holding a transferee servicer to the same
standards and timelines as a transferor servicer helps mitigate the risk of consumer harm.

Proposed comment 41(k)(1)(i)-1.i incorporates a portion of existing comment 41(i)-2,
stating that a transferee servicer must obtain from the transferor servicer documents and
information a borrower submitted to a transferor servicer in connection with a loss mitigation
application, consistent with policies and procedures adopted pursuant to § 1024.38. The
proposed comment also provides that a transferee must comply with the applicable requirements
of § 1024.41 with respect to a loss mitigation application received as a result of transfer, even if
the transferor servicer was not required to comply with 8 1024.41 (because, for example, the
transferor servicer was a small servicer or the application was a duplicative request under
8§ 1024.41(i) for the transferor servicer).

Proposed comment 41(k)(1)(i)-1.ii states that a transferee servicer must, in accordance

with § 1024.41(b), exercise reasonable diligence to complete a loss mitigation application

191 See 79 FR 63295, 63296 (Oct. 23, 2014).
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received as a result of a transfer. The proposed comment further explains that in the transfer
context, reasonable diligence includes ensuring that a borrower is informed of any changes to the
application process, such as a change in the address to which the borrower should submit
documents and information to complete the application, as well as ensuring that the borrower is
informed about which documents and information are necessary to complete the application.
Proposed comments 41(k)(1)(i)-1.i and ii are intended to avoid any ambiguity about whether a
transferee servicer is required to comply with 8 1024.41 with respect to loss mitigation
applications received as a result of a transfer.

Proposed comment 41(k)(1)(i)-2 mirrors the last sentence of current comment 41(i)-2,
stating that for purposes of § 1024.41(e) (borrower response), (f) and (g) (foreclosure
protections), and (h) (appeal process), a transferee servicer must consider documents and
information that constitute a complete application to have been received as of the date the
transferor servicer received the documents and information. Proposed comment 41(k)(1)-2
further clarifies that an application that was facially complete with respect to a transferor servicer
remains facially complete under § 1024.41(c)(2)(iv) with respect to the transferee servicer as of
the date it was facially complete with respect to the transferor servicer. It also clarifies that if an
application was complete with respect to the transferor servicer but is not complete with respect
to the transferee servicer, the transferee servicer must treat the application as facially complete as
of the date the application was complete with respect to the transferor servicer. The purpose of
this comment is to ensure that a transfer does not affect the protections to which a borrower is
entitled under § 1024.41.

Finally, proposed comment 41(K)(1)(i)-3 provides that a transferee servicer is not

required to provide any notice required by § 1024.41 with respect to a particular loss mitigation
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application if the transferor servicer provided the notice to a borrower before the transfer. This
comment is intended to address questions about whether a transferee servicer must resend a
notice already provided by the transferor servicer as to a particular application.

Proposed 8§ 1024.41(k)(1)(ii) provides that for purposes of § 1024.41(k), the transfer date
is the date on which the transfer of servicing responsibilities from the transferor servicer to the
transferee servicer occurs. Proposed comment 41(k)(1)(ii)-1provides that the transfer date
corresponds to the date transferee servicer will begin accepting payments relating to the
mortgage loan, which already must be disclosed on the notice of transfer of loan servicing
pursuant to § 1024.33(b)(4)(iv).*** Proposed comment 41(k)(1)(ii)-1 further clarifies that the
transfer date is not necessarily the sale date for the transaction. As a result, the Bureau believes
the proposed definition is consistent with the definition Fannie Mae employs in its servicing

193 and the Bureau believes that it reflects the industry’s common understanding of the

guide,
term.
The Bureau solicits comment on the treatment of loss mitigation applications pending at
transfer and whether it is appropriate to require a transferee servicer to comply with § 1024.41
within the timeframes that were applicable to the transferor servicer. Additionally, the Bureau
solicits comment on whether, following a transfer, a transferee servicer should be required to

provide a borrower a written notice of what documents and information the transferee servicer

needs to complete the application, regardless of whether the transferor servicer has provided such

192 Section 1024.33(b)(4)(iv) requires the notice of transfer to include “The date on which the transferor servicer will
cease to accept payments relating to the loan and the date on which the transferee servicer will begin to accept such
payments. These dates shall either be the same or consecutive days.”

193 See Fannie Mae, Servicing Guide Announcement SVC-2014-06, at 1 (May 9, 2014), available at
https://www.fanniemae.com/content/announcement/svc1406.pdf.
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a notice.
41(k)(2) Acknowledgement Notices

Proposed 8 1024.41(k)(2) provides that if a transferee servicer acquires the servicing of a
mortgage loan for which the period to provide the notice required by § 1024.41(b)(2)(i)(B) has
not expired as of the transfer date, the transferee servicer must provide the notice within 10 days
(excluding legal public holidays, Saturdays, or Sundays) after the date the transferor servicer
received the application.

Section 1024.41(b)(2)(i)(B) states that if a servicer receives a loss mitigation application
45 days or more before a foreclosure sale, a servicer must notify the borrower in writing within
five days (excluding legal public holidays, Saturdays, or Sundays) that the servicer
acknowledges receipt of the application and the servicer has determined that the application is
complete or incomplete. If the application is incomplete, the notice must, among other things,
identify the documents or information necessary to complete the application.

The Bureau is concerned about a transferee servicer’s ability to comply with
8 1024.41(b)(2)(1)(B) in the scenario where a transferor servicer receives a loss mitigation
application and, before the time period in which to provide the notice required by
8 1024.41(b)(2)(1)(B) expires, it transfers the mortgage loan to the transferee servicer, without
providing the notice. In that situation, a transferee servicer would be required to provide the
notice within five days (excluding legal public holidays, Saturdays, or Sundays) of when the
transferor servicer received the application. Depending on the timing of the transfer, a transferee
servicer might have as little as one day after the transfer date to provide this notice.

Information the Bureau has gathered through its outreach and industry monitoring efforts

confirms that a transferee servicer often has difficulty providing the notice required by
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8 1024.41(b)(2)(1)(B) within five days after the transferor servicer received a loss mitigation
application. The Bureau understands that a transferee servicer typically requires several days to
transition a mortgage loan file and related information onto its systems. A transferee servicer
may be unable to transition this information and accurately review a loss mitigation application
within the five-day time period specified in § 1024.41(b)(2)(i)(B), particularly for applications
received within a few days before transfer. As a result, the Bureau believes that in this situation,
a transferee servicer acting diligently and in good faith may still be unable to timely comply with
the requirements of § 1024.41(b)(2)(i)(B).

The Bureau is therefore proposing to allow transferee servicers up to an additional five
days to comply with § 1024.41(b)(2)(i)(B) with respect to applications pending as of the transfer
date. Specifically, proposed § 1024.41(k)(2) requires a transferee servicer to provide the notice
required by § 1024.41(b)(2)(i)(B) within 10 days (excluding legal public holidays, Saturdays, or
Sundays) after the date the transferor servicer received a borrower’s application.

The Bureau believes that establishing a specific deadline for the transferee servicer to
provide the notice required by 8§ 1024.41(b)(2)(i)(B) may encourage transferor and transferee
servicers to work together to streamline the transfer of documents. In particular, a specific
deadline underscores the importance of § 1024.38(b)(4)(i), which requires a transferor servicer to
have policies and procedures reasonably designed to ensure that it can timely transfer all
information and documents in its possession or control relating to a transferred mortgage loan to
a transferee servicer in a form and manner that ensures the accuracy of the information and
documents transferred. Thus, the Bureau expects transferor servicers to timely and accurately
identify and transfer all loss mitigation applications to transferee servicers. Further, the Bureau

believes a firm compliance deadline may avoid unnecessary delays in the loss mitigation
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application process, while at the same time affording transferee servicers additional time to
properly respond to a borrower’s application.

The Bureau also believes that this proposed extension would facilitate transferee
servicers’ compliance with § 1024.41(b)(2)(i)(B) while not materially affecting most borrowers.
A borrower’s protections under 8 1024.41(e) through (h) are determined by the date on which a
servicer receives a borrower’s complete application; extending the time for a transferee servicer
to comply with 8§ 1024.41(b)(2)(i)(B) therefore could delay, but in most cases would not prevent,
a borrower from obtaining those protections. Moreover, the proposed extension is for a
relatively brief period of time, and the Bureau does not believe that a short delay in providing the
8§ 1024.41(b)(2)(1)(B) notice would significantly lengthen the loss mitigation application process.
Finally, the Bureau believes that allowing a transferee servicer some additional time to review a
borrower’s initial loss mitigation application may result in more accurate determinations
regarding the documents and information needed to complete an application, which would
ultimately benefit borrowers.

Nonetheless, the Bureau recognizes that a delay in providing the § 1024.41(b)(2)(i)(B)
notice could impact a borrower in certain circumstances, such as when a servicer receives an
incomplete loss mitigation application shortly before the 90th or 38th day before a foreclosure
sale. In that instance, a borrower has an interest in completing the application as soon as
possible to preserve the maximum protections available under § 1024.41(e) through (h).
Allowing a transferee servicer additional time to provide a borrower with a written notification

of the documents and information required to complete an application could result in a borrower
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being asked to obtain and submit the documents in a just a few days, which generally would be
considered impracticable.'®

The Bureau requests comment on whether borrowers currently have difficulty in
obtaining and submitting required documents and information to complete an application that the
servicer received shortly before the 90th or 38th day before a foreclosure sale, and whether the
extension in proposed § 1024.41(k)(2) would exacerbate such difficulties. The Bureau further
requests comment on whether a transferee servicer that avails itself of the extension in proposed
§ 1024.41(k)(2) should be required to give a borrower additional time to complete an application,
such that the extension under § 1024.41(k)(2) would also give the a borrower additional time
past the 90th or 38th day before a foreclosure sale to submit a complete application and obtain
the applicable protections under § 1024.41(e) through (h).

The Bureau further requests comment on whether it is reasonable to require a transferee
servicer to provide the written notification required by § 1024.41(b)(2)(i)(B) within 10 days
(excluding legal public holidays, Saturdays, or Sundays) from the date a transferor servicer
received a loss mitigation application, or whether a shorter or longer period is more appropriate.
Finally, if a longer period were appropriate, the Bureau requests comment on whether a
transferee servicer that avails itself of such a longer extension should be required to give a
borrower additional time to complete an application, such that an extension would also give the a
borrower additional time past the 90th or 38th day before a foreclosure sale to submit a complete
application and obtain the applicable protections under 8 1024.41(e) through (h).

41(k)(3) Complete Loss Mitigation Applications Pending at Transfer

194 See comment 41(b)(2)(ii)-1.
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Proposed § 1024.41(k)(3)(i) provides that, with two exceptions, a transferee servicer that
acquires the servicing of a mortgage loan for which a complete loss mitigation application is
pending as of the transfer date must comply with the applicable requirements of 8 1024.41(c)(1)
and (4) within 30 days of the date the transferor servicer received the complete application.
Thus, unless an exception applies, a transfer does not affect the time in which a borrower should
receive a notice of which loss mitigation options, if any, a servicer will offer to the borrower.
The Bureau believes that this proposed requirement may be necessary to ensure that a transfer
does not adversely affect a borrower.

Proposed comment 41(k)(3)(i)-1 clarifies a transferee servicer’s obligations regarding an
application that was complete with respect to the transferor servicer but for which the transferee
servicer needs additional documentation or corrections to a previously submitted document to
evaluate the borrower for all loss mitigation options based upon the transferee servicer’s criteria.
Specifically, the proposed comment clarifies that in this scenario and consistent with proposed
8 1024.41(c)(2)(iv), the application is facially complete as of the date it was first facially
complete or complete, as applicable, with respect to the transferor servicer, and the borrower is
entitled to all of the protections under § 1024.41(c)(2)(iv). Additionally, once the transferee
servicer receives the information or corrections necessary to complete the application,

8 1024.41(c)(3) requires the transferee servicer to provide a notice of complete application.
Finally, the proposed comment clarifies that an application that was complete with respect to the
transferor servicer remains complete even if the transferee servicer requests that a borrower
resubmit the same information in the transferee servicer’s specified format or make clerical
corrections to the application. The comment further clarifies that a borrower’s failure to

resubmit such information or make such clerical corrections does not extend the time in which
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the transferee servicer must complete the evaluation of the borrower’s complete application. The
purpose of this comment is to clarify that a borrower does not lose protections under § 1024.41,
including foreclosure protections, if a transferee servicer determines that it needs additional
documentation or corrections to a previously submitted document, and that a request to resubmit
documents in a different format will not extend the time by which a borrower will receive a
determination of which loss mitigation options the servicer will offer.

Proposed comment 41(k)(3)(i)-2 addresses the reverse situation in which a borrower’s
loss mitigation application was incomplete based upon the transferor servicer’s criteria prior to
transfer but the transferee servicer determines that the application is complete based upon its own
criteria. In that case, the proposed comment clarifies that the application is considered a pending
loss mitigation application complete as of the transfer date for purposes of § 1024.41(k)(3), but
complete as of the date the transferor servicer received the documents and information
constituting the complete application for purposes of 8 1024.41(e) through (h). This comment is
intended to avoid confusion about the timeframe in which the transferee servicer must evaluate a
complete application and the date on which the borrower obtained protections under § 1024.41.

Proposed 8§ 1024.41(k)(3)(ii)(A) sets forth the first proposed exception to the requirement
to comply with 8 1024.41(c)(1) and (4) within 30 days of the date the transferor servicer received
the complete application. This proposed exception concerns involuntary transfers of servicing.
The Bureau understands that a servicer that acquires servicing as a result of an involuntary
transfer is less likely to be able to plan properly for a transfer, such as by engaging in pre-transfer
due diligence, coordinating the delivery and onboarding of documents and information, or
potentially negot