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INTRODUCTION 

 
The Civil Investigative Demand (CID),1 as written, must be set aside or modified, 

as suggested below.  In its present form, the CID is unreasonable, overly broad, unduly 

burdensome, and seeks documents that are already in the possession of the Consumer Financial 

Protection Bureau (“Bureau” or “CFPB”).  CFPB stated in the CID that the purpose of the 

subject investigation is to determine if there have been violations of sections 5531 and 5536 of 

the Dodd-Frank Wall Street Reform and Consumer Financial Protection Act (“Dodd-Frank 

Act”), 12 U.S.C. §§ 5531 and 5536, and the Real Estate Settlement Procedures Act (“RESPA”), 

12 U.S.C. § 2601 et seq.   Specifically, the focus of the investigation, as evident from the 

requests as well as other communications with CFPB, is whether the practice of ceding 

premiums from private mortgage insurance companies to captive reinsurance subsidiaries of 

certain mortgage lenders violated Section 8 of RESPA.  See e.g., CFPB’s January 3, 2012 letter 

from CFPB’s Reid Horwitz to Jeff Lane of MGIC Investment Corp. (Ex. B) 

The CID can not stand in light of the relevant limitations periods here.  First, 

RESPA, the enforcement of which CFPB took over from the Department of Housing and Urban 

Development (“HUD”), has a 3 year statute of limitations for any government enforcement 

actions.  As all of the courts that examined this issue concluded, the statute of limitations under 

RESPA begins to run from the date of the closing of the real estate transaction.  Thus, the Bureau 

could only examine the cessions of premiums to lender-affiliated reinsurers for loans that closed 

                                                 
1 A copy of the CID is attached as Ex. A. 
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on or after February 1, 2009.2   An inquiry relevant to CFPB’s general powers to regulate against 

unfair, deceptive or abusive practices has to be even more narrower as to time because CFPB’s 

authority transfer date was July 21, 2011 and there is no retroactive application to CFPB’s 

powers.  Thus, even if CFPB had any supervisory and enforcement authority over MGIC3 (other 

than enforcement of RESPA), a point MGIC disputes,4 that authority could only be exercised 

with respect to practices or transactions occurring after July 21, 2011.   

Notwithstanding the above, the CID seeks records from MGIC going back, in 

some instances, more than 17 ½ years.  Some of the requests in the CID are so overbroad that 

they literally require the production of every document relating to MGIC’s core business of 

insuring mortgage lenders.  CFPB could not possibly articulate a basis why requesting all of the 

pre-2009 documents constitutes a legitimate purpose of the investigation when no RESPA claim 

or another claim under the Dodd-Frank Act can be asserted with respect to such conduct.  But 

                                                 
2 All such cessions were in connection with quota share reinsurance agreements, not 

excess of loss agreements. 

3 The CID was issued to MGIC Investment Corporation, which is a publicly traded 
holding company, whose principal operating subsidiary, Mortgage Guaranty Insurance 
Corporation (“MGIC”), is a private mortgage insurer that engaged in the captive reinsurance 
transactions that are subject of the investigation.  Thus, the CID should have been issued to 
MGIC, and not to MGIC Investment Corporation.  For purposes of this Petition, the term 
“Company” means MGIC.   

4 The Dodd-Frank Act specifically excepted “insurance”  from the definition of 
“consumer financial product or service.”  12 U.S.C. § 5481(15)(C)(i).  While the CFPB may 
contend that MGIC is a “service provider” and as such is subject to CFPB’s broad supervisory 
powers, MGIC disagrees with this position for two reasons.  First, a service provider is one that 
provides a material service to a covered person in connection with the offering … of a consumer 
financial product—and MGIC’s provision of insurance to lenders does not qualify as such 
material service in connection with an offering of a consumer financial product, see  12 U.S.C. § 
5481(26).  Second, section 5517(f) specifically states that the Bureau “shall have no authority to 
exercise any power to enforce this title with respect to a person regulated by a State insurance 
regulator.”  See 12 U.S.C. § 5517(f).  MGIC, of course, is regulated by the Wisconsin’s Office of 
the Commissioner of Insurance, among other insurance regulators. 
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even if CFPB takes a position that it is investigating whether cessions of premiums occurring 

between 2009-2012 in certain arrangements violates RESPA and even if CFPB takes a position 

that it has jurisdiction over MGIC to seek injunctive relief to prohibit future captive reinsurance 

arrangements, the CFPB can not articulate a basis how all of the information sought from MGIC 

over the past 17 ½ years is relevant to this determination or why the limited purpose of the 

proposed injunction should overcome an incredible burden the compliance with the CID would 

cause MGIC.5   

In short, the CID is disproportionately unreasonable and burdensome to the stated 

purpose of the investigation and must be set aside or modified to fit within the confines of the 

statute of limitations and CFPB’s authority over MGIC. 

RELEVANT PROCEDURAL BACKGROUND 

CFPB issued the subject CID on June 20, 2012.  In his cover email to the 

undersigned counsel, Mr. Gordon invited the Company to have a meet and confer session with 

the CFPB’s Staff within days.  (Ex. C).  MGIC and other mortgage insurers that received similar 

CIDs jointly approached the CFPB’s Staff with a request for a meeting, since the CIDs received 

by other mortgage insurers were identical in every material respect and, thus, presented the same 

issues as to the relevancy and scope.  By letter dated July 2, 2012, CFPB extended the deadline 

for the meet and confer to July 19, 2012 and extended the deadline to file a petition to set aside 

or modify the CID to July 30, 2012.  (Ex. D).  The representatives of all mortgage insurers met 

with the CFPB’s Staff on July 19, 2012 for the purpose of having a meet and confer.  However, 

                                                 
5 If CFPB takes a position that it is seeking documents from MGIC in connection with 

CFPB’s investigation of 3rd parties’ potential violations of RESPA or the Dodd-Frank Act, the 
CID can not stand as written because a potential benefit of obtaining relevant information from 
MGIC is far outweighed by the burden the CID imposes on MGIC, especially considering that 
the same information can be obtained from the 3rd parties that are subject of the investigation.  

2012-MISC-MGIC Investment Corporation-0001



 4

the parties did not engage in substantive meet and confer discussions about the scope of the 

requests in the CID; instead the parties decided to put aside any meet and confer obligations and 

instead began negotiations of  a potential resolution of the matter, which they desired to be 

completed within the following 30 days.  To that end, the parties met on August 3, 2012.  By 

letter dated August 17, 2012, the deadline to file a petition was extended to September 24, 2012, 

and the deadline for a full compliance with the CID was extended to October 2, 2012.  (Ex. E).   

The parties continued to engage in discussions about a potential resolution, and CFPB granted 

extensions to October 22, 2012 to file a petition to modify or set aside the CID, and to October 

30, 2012 to fully comply with the CID.  (Ex. F).  By letter dated October 17, 2012, the deadline 

to file a petition was again extended to November 26, 2012, and the deadline to fully comply 

with the CID was extended to December 4, 2012.  (Ex. G).   On November 29, 2012, the CFPB 

yet again extended the deadline to file the petition to December 7, 2012 and extended the 

deadline to fully comply with the CID to December 10, 2012. (Ex. H) 

As the foregoing demonstrates, while MGIC had numerous interactions with the 

CFPB between the date the CID was issued and November 29, 2012, the parties did not conduct 

a substantive meet and confer session.  On December 4, 2012, MGIC’s counsel contacted the 

CFPB Staff to request a meet and confer session regarding the scope of the CID.   

The parties held a 2 hour telephonic meet and confer session on December 6, 

2012.  During the conference, MGIC explained the various positions set forth in this Petition and 

in particular why it was unreasonable for CFPB to seek practically all documents about MGIC’s 

business going back to over 17 years and why such production would be extremely expensive for 

MGIC.  As a compromise, MGIC offered to narrow the requests, answer most of the 

interrogatories and produce numerous documents, as set forth in Section V of this Petition, 
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subject to subsequent productions of additional materials, if needed.  The CFPB’s representatives 

were not able to make specific concessions to any of MGIC’s arguments and proposals.  This 

was not unexpected because CFPB’s Staff participating in the meet and confer session had to 

discuss the proposals with their superiors and formulate a response.  The CFPB’s representatives 

requested that MGIC memorialize in writing the specific proposals and promised to respond to 

same in writing.  However, given the unreasonable deadline of December 7, 2012, to file a 

Petition, literally one day  after MGIC had made a new proposal6 to the Bureau, it was not 

practicable for MGIC to submit its proposals in writing and reasonably expect a meaningful 

response from the CFPB before the deadline.  This underscores the unreasonableness of the 

process by which the CFPB established a deadline to file a Petition without affording sufficient 

time to formulate a response to MGIC’s proposals made during the meet and confer session, 

which are set forth in the “Specific Objections to Interrogatories & Requests for Production of 

Documents” Section of this Petition.  Equally unreasonable was the decision of the Bureau to set 

a demand for full compliance with the CID by December 10, 2012, one business day after the 

Petition was due.7 

                                                 
6 The Bureau responded to the proposal by requiring MGIC to agree to certain language 

in two sections of the proposed Consent Order as a condition of further extension of the 
deadlines. 

7 While earlier extensions of the deadlines allowed for a slightly longer but also 
unrealistic 10 days for production following the filing of the Petition, the last extension allowed 
only 3 days, and in this case one business day.  No company, large or small, can locate 
potentially responsive paper and electronic records going back 17 years, review for 
responsiveness and privilege, and produce hundreds of thousands (if not millions) of records 
within 3 days.  It is impossible to search for the records (and thus fully comply with the CID) 
until it is determined, at a minimum, what the responsive records are and what custodians’ paper 
and electronic files need to be examined.  While the Staff  said in the meet and confer that MGIC 
has had the CID since June 20, 2012, it was clear to all parties that a major incentive for the 
settlement discussions was to avoid compliance with and even negotiation of this type of a 
sweeping request for information.  The Staff knew that MGIC was not gathering or reviewing 
documents while negotiating a potential settlement.  Indeed, MGIC entered into a series of  
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ARGUMENT 

THE CID MUST BE SET ASIDE OR MODIFIED AS IT DOES NOT MEET THE 
STANDARD FOR ENFORCING ADMINISTRATIVE SUBPOENAS 

While CFPB’s CID powers have not yet been subject to judicial evaluation, case 

law interpreting CIDs in the context of other statutes where these investigative tools are used, 

e.g., 15 U.S.C. § 57b-1(c)(1) (FTC civil investigative demand); 18 U.S.C. § 1968(a) (RICO civil 

investigative demand); 31 U.S.C. § 3733(a)(1) (False Claims Act civil investigative demand), 

provides helpful guidance in evaluating the propriety of the CID at issue.  E.g., United States v. 

Markwood, 48 F.3d 969, 975-76 (6th Cir. 1995); FTC v. Invention Submission Corp., 965 F.2d 

1086, 1087 (D.C. Cir. 1992).  In evaluating a CID or another administrative subpoena, courts 

consider whether an agency has authority to issue the CID and to proceed with the investigation, 

whether procedural requirements have been followed, whether the demand is sufficiently 

definite, whether the information sought is reasonably relevant to the investigation, and whether 

the agency is already in possession of the materials it seeks.  United States v. Morton Salt, Co., 

338 U.S. 632, 652 (1950); United States v. Powell, 379 U.S. 48, 57-58 (1964).  Additionally, 

courts look at whether the CID imposes an undue burden on the subject.  Invention Submission, 

965 F.2d at 1089-90.   

While courts generally defer to a government agency’s issuance of a CID, e.g., 

Endicott Johnson Corp. v. Perkins, 317 U.S. 501 (1943), courts are not powerless to stop agency 

overreach.  See e.g., Chattanooga Pharm. Asso. v. United States, 358 F.2d 864 (6th Cir. 1966); 
                                                                                                                                                             
tolling agreements to facilitate the settlement process, such that the Bureau would not be (and in 
fact it has not been) prejudiced by any delay that the settlement negotiations have engendered.  
MGIC believes that this process is blatantly unfair and unbecoming of an agency that seeks to 
positively reform the regulatory process, as it has stated.  Notwithstanding the above, as MGIC 
discussed during the meet and confer session held on December 6, 2012, MGIC, in good faith 
and without waiving its objections to the CID, will begin the production of certain documents 
responsive to the requests.   
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United States v. Union Oil Co., 343 F.2d 29 (9th Cir. 1965), aff’g In re Petition of Union Oil Co. 

of Cal., 225 F. Supp. 486 (S.D. Cal. 1963); Moog, Inc. v. United States, No. MISC.CIV-90-

215E, 1991 U.S. Dist. LEXIS 13364 (W.D.N.Y. Mar. 29, 1991).8  The courts have permitted the 

enforcement of agency subpoenas with the understanding and with the warnings that 

administrative investigatory authority has real limits.9  Courts have recognized that “Congress 

clearly did not intend the CID to be used routinely,”  United States v. Witmer, 835 F. Supp. 208, 

218 (M.D. Pa 1993), and that notwithstanding Congress’s “broad visitorial power” over 

corporations, Oklahoma Press Publ’g Co. v. Walling, 327 U.S. 186, 204 (1946), agency power is 

not limitless.  And since the subject of a CID generally bears the burden of proof when 

challenging it,  e.g., Id. at 217-18 (subject must make “appropriate defense” to prove 

inconvenience),  this makes it all the more important that an agency’s demands be limited in 

scope and clearly stated.  See Petition of Gold Bond Stamp Co. v. United States, 221 F. Supp. 

391, 397 (D. Minn. 1963). 

                                                 
8 Actual judicial review is an important safeguard for CIDs.  See generally Hon. V.R. 

Hansen, Proposed Civil Investigative Demand, 11 (Apr. 25, 1958), available at 
HTTP://WWW.JUSTICE.GOV/JMD/LS/LEGISLATIVE_HISTORIES/PL87-664/ADDRESS-
PROPOSED-CIVIL-INVESTIGATIVE-DEMAND-1958.PDF (“To those persons who feel that 
the civil investigative demand may be abused by the executive officer, I believe the final answer 
is that the reviewing power of the court affords a true safeguard . . . .”). 

9 See Oklahoma Press Pub’g Co., 327 U.S. at 218-19 (Murphy, J. dissenting) 
(“Administrative law has increased greatly in the past few years and seems destined to be 
augmented even further in the future.  But attending this growth should be a new and broader 
sense of responsibility on the part of administrative agencies and officials.  Excessive use or 
abuse of authority can not only destroy man’s instinct for liberty but will eventually undo the 
administrative processes themselves.  Our history is not without a precedent of a successful 
revolt against a ruler who ‘sent hither swarms of officers to harass our people.’ . . .  To allow a 
non-judicial officer, unarmed with judicial process, to demand the books and papers of an 
individual is an open invitation to abuse of that power. . . .  Liberty is too priceless to be forfeited 
through the zeal of an administrative agent.”). 
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With respect to the CID at issue, MGIC does not dispute that CFPB can generally  

seek documents from MGIC in connection with CFPB’s investigation of alleged violations of 

RESPA and the Dodd-Frank Act or that the CFPB followed the procedural requirements in 

issuing the CID.  However, where as here (i) these  matters were for many years investigated by 

HUD, the agency with prior RESPA enforcement responsibility, (ii) the CFPB possesses much 

of the information previously given to HUD, and (iii) most if not all of the agreements and 

transactions under review occurred long ago and are time barred, the normal powers to issue this 

type of a sweeping CID must be tempered.  As stated in more detail below, MGIC asserts that 

the CID should be set aside or modified because (i) it is not reasonably relevant to the stated 

purpose of the investigation, (ii) it is not sufficiently definite with respect to certain requests, and 

(iii) the requests are overbroad and plainly unreasonable vis-a-vis the fairly limited relevant 

scope of matters that CFPB could reasonably inquire into.  In light of the above, the incredible 

burden  of time and expense that MGIC would incur if it had to comply with the CID as written 

makes the CID even more unreasonable.  Indeed even requiring MGIC to file this Petition 

because the Bureau won’t immediately agree to particular language in a proposed settlement 

order is unreasonable. 

I. THE CID IS NOT REASONABLY RELEVANT TO A STATED PURPOSE OF 
THE INVESTIGATION BECAUSE RESPA STATUTE OF LIMITATIONS IS 
THREE YEARS AND CFPB’S AUTHORITY DID NOT ARISE PRIOR TO JULY 
OF 2011. 

At the investigative stage, agencies understandably have limited information 

regarding potential violations of the law.  Powell, 379 U.S. at 57; Oklahoma Press, 327 U. S. at 

216.  Limited knowledge coupled with a reasonable belief that a law has been violated is what 

gives the agencies the power to conduct an investigation in the first instance.  Morton Salt, 338 

U.S. at 642-43.  However, the limited knowledge does not allow an agency to investigate 
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conduct that it has no authority to regulate and enforce, including claims that are indisputably 

time-barred by a statute of limitations.  Powell, 379 U.S. at 57.  Cf. EEOC v. Ocean City Police 

Dep’t, 820 F.2d 1378, 1380 (4th Cir. 1987) vacated on other grounds, 486 U.S. 1019 (1988) (en 

banc) (refusing enforcement of an EEOC subpoena based on a charge which could not be 

pursued for lack of timeliness and stating “[o]rdinary logic indicates that it is beyond the 

authority of EEOC to investigate charges which cannot be pursued.”).  Id.  This is precisely the 

situation here: any claims CFPB could bring against MGIC under RESPA for excess of loss 

captive reinsurance transactions are barred by the applicable statute of limitations, and CFPB has 

no authority (especially over MGIC) to investigate any transactions occurring prior to July 21, 

2011.  Thus, an all-encompassing CID seeking information about all of MGIC’s business with 

the lenders going back 17 years can not be reasonably linked to a legitimate purpose of a CFPB 

investigation that can only result in RESPA charges for conduct occurring between 2009 and 

2012 and for charges under the Dodd-Frank Act for conduct occurring after July, 2011. 

A. RESPA’s 3 Year Statute of Limitations Bars Any Claims For Conduct 
Occurring Prior to 2009. 

RESPA requires that CFPB bring actions for violations of section 2605, 2607, or 

2608 within 3 years “from the date of the occurrence of the violation.” 12 U.S.C. § 2614.  Courts 

have universally concluded that the date of the occurrence of the violation is the loan closing 

date.  Drennan v. PNC Bank, 622 F.3d 275, 281 (3d Cir. 2010) (citing Snow v. First Am. Title 

Ins. Co., 332 F.3d 356, 360 (5th Cir. 2003)); McCarn v. HSBC USA, Inc., No. 1:12-CV-00375-

LJO, 2012 WL 5499433 (E.D. Cal. Nov. 13, 2012); Morilus v. Countrywide Home Loans, Inc., 

651 F. Supp. 2d 292, 306 (E.D. Pa. 2008)); Edwards v. First Am. Title Corp., 517 F. Supp. 2d 

1199, 1204; (C.D. Cal. 2007); Mullinax v. Radian Guar. Inc., 199 F. Supp. 2d 311, 325-26 

(M.D.N.C. 2002). 
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None of the loans which MGIC insured and reinsured with lender-affiliated 

reinsurers on an excess of loss basis closed on or after February 1, 2009, an operative deadline 

here.10 It is plain, therefore, that CFPB can not bring any action against MGIC for any RESPA 

violations on account of the excess of loss captive mortgage reinsurance transactions, and with 

respect to quota share transactions, only for those loans that closed after February 1, 2009.  Since 

CFPB can not bring any action on account of the excess of loss transactions,11 CFPB does not 

have authority to investigate these transactions and seek documents from 2001 (see Instruction C 

from the CID) and for many requests, documents going as far back as 1995 (see Definitions of 

“Inception” and “Reinsurance Entity” in the CID).  CFPB cannot compel production of this 

information because it is not relevant to a legitimate investigation.  Moreover, there is no need to 

seek to enjoin any captive mortgage reinsurance excess of loss arrangements since no new 

MGIC-insured loans became subject to those arrangements after December 31, 2008. 

With respect to quota share transactions into which premiums were ceded after 

February 1, 2009, CFPB could reasonably request information related to those transactions, 

including requesting a reasonable amount of older information if such information provided 

context or other information necessary to permit CFPB investigators to “satisfy themselves” that 

the course of MGIC’s conduct was “consistent with the law and the public interest.”  See Morton 

Salt Co., 338 U.S. at 652.  Cf. NLRB v. Line, 50 F.3d 311, 314-15 (5th Cir. 1995).  If CFPB 

wishes to investigate whether it should enjoin such captive mortgage reinsurance transactions, 

                                                 
10 MGIC entered into a Tolling Agreement with CFPB, effective February 1, 2012 

(Declaration of Dan Stilwell ¶ 2). 

11 CFPB did not state that the purpose of the investigation is anything other than a 
determination of whether captive mortgage reinsurance arrangements comply with Section 8 of 
RESPA or the Dodd-Frank Act.  MGIC reserves the right to supplement this Petition if CFPB 
identifies a different RESPA-related purpose of the investigation. 
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MGIC is willing to provide CFPB with a sufficient and reasonable set of information with which 

to review such transactions.   However, CFPB’s requests for all information on transactions and 

practices going back to 1995 has no reasonable basis to any actionable claims or the proposed 

injunction. 

When an agency issues a subpoena, it “must show that the investigation will be 

conducted pursuant to a legitimate purpose.”  Powell, 379 U.S. at 57.  A legitimate investigation 

could include only investigation of conduct that may be actionable at the time the investigation is 

undertaken.  Id. at 56 n.15 (explaining that a three year statute of limitations for ordinary tax 

liability did not limit the agency’s investigation of potential fraud occurring more than 3 years 

prior to the issuance of the subpoena because there was no statute of limitations with respect to 

tax fraud actions).  While the Court in Powell rejected the argument that the three year statute of 

limitations for ordinary tax liability limited the IRS’s ability to investigate claims of fraud that 

had no limitations, see id. at 58-59 (Douglas, J. dissenting), the Court did not entertain an idea 

that an agency could investigate claims for which the statute of limitations had run.12  The Court 

in Ocean City Police Dep’t, 820 F.2d 1378 further supported a proposition that an agency can 

not investigate matters for which the agency can not bring any claims.   

In Ocean City Police Dep’t, a terminated employee untimely filed a 

discrimination charge with the EEOC.  Id.  Nevertheless, the agency issued a subpoena to the 

employer, and the latter refused to comply on the grounds that the documents sought were not 

necessary to the investigation.  See id.  The EEOC denied the petition, and after the 

                                                 
12 The Powell holding reflects the parties’ positions stated in the briefs to the Court that 

the IRS could not investigate time barred claims but it remained authorized to investigate claims 
not time-barred.  (Br. of U.S., at *5-*6, *8-*9, *15, 1964 WL 95302).  The Court’s reasoning in 
Powell demonstrates that conduct can only be legitimately investigated if claims as to that 
conduct are not time-barred. 
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administrative appeal was denied, the EEOC brought enforcement proceedings in federal court.  

The District Court granted the EEOC’s application, but the Fourth Circuit, sitting en banc, 

reversed.  See id.  The Court of Appeals reasoned that the EEOC could not pursue documents for 

a charge that was untimely.  See id. at 1380. 

Even though CFPB’s investigatory powers are arguably broader than those of the 

EEOC, the same result reached in the Ocean City Police Dep’t is warranted here.  The question 

of whether CFPB can issue a subpoena for documents that are irrelevant (as is the case, for 

example, with respect to captive arrangements that terminated prior to February 1, 2009) to the 

claims is strictly a legal one and does not involve the agency’s expertise or any factual 

determinations.  Simply put, CFPB’s investigation into time-barred claims is not a legitimate 

investigation that CFPB is authorized to engage in because CFPB has no authority to do anything 

with respect to the time-barred claims.  This is especially true here in the District of Columbia  

where the RESPA statute of limitations has been held to constitute a jurisdictional limitation.  

Hardin v. City Title & Escrow Co., 797 F.2d 1037 (D.C. Cir. 1986).  Accordingly, the CID must 

be set aside or modified to allow CFPB to seek only those documents that have a reasonable 

relationship to actionable RESPA claims.13 

                                                 
13 CFPB may argue that each payment of premium to MGIC within the actionable period 

(Feb. 1, 2009-Feb. 1, 2012), a portion of which was then ceded to lender-affiliated reinsurers, 
triggers a new RESPA occurrence for purposes of the statute of limitations, such that CFPB can 
investigate the reinsurance transactions underlying such premium cessions.  This argument, 
however, was squarely rejected by a federal court in Mulinax: 

To avoid this time-bar, Plaintiffs contend that a violation of the 
statute occurs upon each monthly payment for primary mortgage 
insurance premiums that a borrower makes after the settlement 
closing, 

… 
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B. CFPB’s General Authority Provides Even a Shorter Time Period for 
Relevant Documents  

As stated above, MGIC disputes that CFPB has general authority over MGIC 

because mortgage insurance is specifically exempt from the definition of “consumer financial 

product or service,” 12 U.S.C. § 5481(5) and § 5481(15)(C)(i), and, therefore,  MGIC is not a 

“covered person,” as defined in 12 U.S.C. § 5481(6).  Furthermore, MGIC is not a “service 

provider” as this term is defined in Section 5481(26), and Section 5517(f) specifically states that 

the Bureau has no authority to exercise any power over MGIC (other than with respect to 

RESPA enforcement) because MGIC is regulated by the Wisconsin Commissioner of Insurance.      

To the extent CFPB is investigating whether captive mortgage reinsurance 

transactions constitute “unfair, deceptive, or abusive act or practice” committed by someone 

other than MGIC, and CFPB seeks documents from MGIC that might be relevant to this 

investigation, the scope of the CID is disproportionate and unreasonable compared to the burden 

the compliance with the CID would cause MGIC, in essence a third party from whom 

information is sought.   United States v. Theodore, 479 F.2d 749 (4th Cir. 1973) (“We agree . . . 

that ‘this judicial protection against the sweeping or irrelevant order is particularly appropriate in 
                                                                                                                                                             

The Court can find no statutory support or legislative history that 
suggests that Congress intended to provide such an uneven benefit. 
At the very least it can be said that Congress did not expressly 
provide for such a result.  If Congress had intended the statute of 
limitations to float in this way, it could have so provided in explicit 
language.  …. Given RESPA's focus on the settlement transaction 
itself and the use of the phrase “at the time of the violation”, the 
Court finds that any violation of RESPA occurred, if at all, when 
Plaintiffs initially obtained primary mortgage insurance from 
Radian on the date of the closing.   

199 F. Supp. 2d at 325.  Indeed every court to examine the RESPA 
statute of limitations question has concluded that the statute runs 
from the time of closing. The CFPB’s limitation’s theory has no 
judicial support. 
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matters where the demand for records is directed not to the taxpayer but to a third-party who may 

have had some dealing with the person under investigation.’”) (quoting United States v. 

Harrington, 388 F.2d 520, 523 (2nd Cir. 1968)).  

Furthermore, CFPB can only make a determination of “unfair, deceptive, or 

abusive” nature of an act or practice occurring after July 21, 2011, the designated transfer date 

selected by the Secretary of the Treasury  in accordance with Section 1062 of the Dodd-Frank 

Act, 12 U.S.C. § 5582.   Section 1036 of the Dodd-Frank Act has no retroactive application, see 

Dodd-Frank Wall Street Reform & Consumer Protection Act, Pub. L. No. 111-203, § 1037, 124 

Stat. 1376 (2010), which makes it plainly unreasonable for CFPB to seek documents as far back 

as 1995 when investigating conduct occurring after July 21, 2011.  At most, CFPB could 

investigate the underlying reinsurance transactions giving rise to the payments made after 

July 21, 2011.  Even if CFPB were entitled to some historical documents underlying these 

transactions to inform its investigation, it could not be entitled to all information potentially 

going back to 1995.  Even if some of that information is relevant, that fact does not justify an 

entire request.  Cf. FTC v. Am. Tobacco Co., 264 U.S. 298, 307 (1924) (citation omitted) (“We 

assume for present purposes that even some part of the presumably large mass of papers . . . may 

be so connected with [the] charges . . . as to be relevant, but that possibility does not warrant a 

demand for the whole. 

Nor can CFPB’s claim of injunctive relief justify access to all documents because 

MGIC has not entered into new subject excess of loss captive mortgage reinsurance transactions 

for more than 3 years now, and is unlikely to do so in any near future.  Thus, there is no rational 

basis for CFPB to subject MGIC to a massive production of electronic and paper records going 

back 17 years.  Given a limited number of payments actually occurring after July 21, 2011, the 
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CID must be set aside as written or modified to comport to the legitimate scope of what CFPB 

can investigate and prohibit via its rule-making authority. 

II. THE CID MUST BE SET ASIDE OR MODIFIED BECAUSE IT IS UNDULY 
BURDENSOME  

A CID will not be enforced if it is unduly burdensome to its subject.  Invention 

Submission, 965 F.2d at 1089-90.  A CID is unduly burdensome when it “threatens to unduly 

disrupt or seriously hinder normal operations of a business.”  FTC v. Texaco, Inc., 555 F.2d 862, 

882 (D.C. Cir. 1977).  In determining whether a CID is unreasonably and unduly burdensome, 

courts consider the amount of material sought, the difficulty in transferring that material to the 

government, and the costs in relation to the subject corporation’s resources.  See Witmer, 835 F. 

Supp. at 219-20.   

The following examples provide important reference points to evaluate the CID at 

issue and demonstrate why the CID is unduly burdensome.  A request, the compliance with 

which was going to cost a corporate subject several thousand dollars, was held not to be unduly 

burdensome.  In re Grand Jury Investigation, 459 F. Supp. 1335, 1340-41 (E.D. Pa. 1978) 

($2,199.80 not oppressive for “multi-million-dollar corporation”).  Similarly, a request was held 

not to be burdensome for a large company that received nearly $2 billion under one contract with 

the federal government when the request involved a search for a single document likely located 

in one of five filing cabinets that contained unprivileged material, combined with the 

government’s offer to travel to the company’s location to inspect the documents on-site.  Witmer, 

835 F. Supp. at 219-20.  Nor was the request held to be burdensome for Texaco when other 

similarly situated large gas producers demonstrated that the productions were not taxing on them.  

Texaco, Inc., 555 F.2d at 882-83.  However, where a request was going to disrupt subject’s 

business, the request was held to be unduly burdensome.  In re Grand Jury Subpoena Duces 
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Tecum, 405 F. Supp. 1192, 1198 (N.D. Ga. 1975) (holding that request would disrupt subject’s 

business and was disproportional in cost compared with subject’s net income).14  

The CID here and its effects on MGIC in terms of costs and disruptions is similar 

to the request in the 1975 Grand Jury case.  Request for Production No. 9 is particularly 

instructive why the CID is overly broad.  In this Request, CFPB seeks all documents relating to 

“proposed,” “contemplated,” or “actual” contracts or agreements between MGIC and any 

Mortgage Lender.  Since MGIC’s business is insurance of mortgage lenders and its affiliates,15 

all of MGIC’s documents related to its business (underwriting, accounting, claims, actuarial, etc) 

are potentially responsive to this Request as are all of the documents dealing with MGIC’s 

affiliates’ business.  Collecting, reviewing, and producing millions of records going back to 2001 

to comply with this Request alone would severely disrupt MGIC’s business.  This Request is not 

unique, however.  Numerous other requests and interrogatories are similarly overbroad and 

unduly burdensome, as specified below.  See Specific Objections to Requests Nos. 2-25 and 

Interrogatory Nos. 2-20. 

                                                 
14 The 1975 Grand Jury case involved an antitrust investigation of SMCRC, a nonprofit 

organization with annual gross revenue of $3,261,581 and gross expenses of $3,251,947.  The 
subpoena at issue would have required 125,700 to 243,294 hours to comply with at a cost of 
$908,811 to $1,759,015.62.  The court held that if the burdensome subpoena were to be 
enforced, the government would need to advance the costs incurred by the organization in 
complying with the subpoena.  Id. at 1199-1200. 

15 The CID defines a “Mortgage Lender” as any entity that originated mortgage loans that 
were reinsured by any reinsurer, irrespective of whether the entity is or was affiliated with the 
lender.  Because many of the loans subject to captive reinsurance transactions may have been 
purchased by the reinsurer’s affiliated lender from unaffiliated correspondent lenders, this 
definition would encompass hundreds, if not thousands, of entities.  Moreover, it is entirely 
possible that numerous other lenders with whom MGIC has done business had reinsured, through 
affiliates, risks underwritten by other mortgage insurers, thus forcing MGIC to investigate such 
lenders to confirm this point.      
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If the CID is not set aside or modified, MGIC would be forced to potentially 

search the paper records of hundreds of its employees. (Declaration of Dan Stilwell ¶4).  Such 

search and retrieval will disrupt the operations of numerous departments within the Company.   

(Id.).  In addition to searching for, reviewing, and producing hundreds of thousands of paper 

records, compliance with the CID, as written, would also force MGIC to spend millions of 

dollars in assembling, reviewing and producing electronic records, particularly emails.  As 

MGIC informed the CFPB’s Staff during the meet and confer session, MGIC’s recent 

experiences inform a likely cost estimate for producing the emails in response to the CID as 

written.  In connection with a recent matter, MGIC obtained 3 quotes from nationally reputable 

vendors to retrieve emails from the back up tapes.16 The quotes ranged from $64,600 to $114,500 

to process 100 tapes (meaning there is a snap-shot of what emails existed at the end of 

approximately 52 days in a given year, e.g., every Friday); from $177,100 to $378,250 to process 

350 tapes (approximately 3 days a week for a given year); and from $357,100 to $796,500 to 

process 750 tapes (approximately every day for a given year).  (Declaration of Dan Stilwell ¶6).   

The retrieval, search and production of all emails in response to the CID will be 

exponentially higher here, as MGIC has approximately 25,720 tapes for the period December, 

1999-August, 2006.  Even the low estimate of the retrieval of the December, 1999-August, 2006 

emails would cost in excess of $5,000,000.  In addition, MGIC will have to search the emails for 

the period August, 2006-present, search all electronic records and, arguably, produce MGIC’s 

entire databases, such as those that house reinsurance accounting data.   (Declaration of Dan 
                                                 

16 MGIC does not maintain any emails sent or received prior to December of 1999.  For a 
period of December, 1999 through August, 2006, the emails are stored on back up tapes.  There 
are on average 2 email back ups for that period.  The tapes do not save new incremental material; 
rather each tape is a snap-shot of all emails that existed at the time the tape was created.  Emails 
sent or received after August of 2006 are archived in a separate searchable database.  
(Declaration of Dan Stilwell ¶ 5). 
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Stilwell ¶7).  The cost of searching, retrieval, and processing of emails after 2006 as well as all 

electronic records would be at least $250,000.  (Declaration of Dan Stilwell ¶6). Thus, just a 

production of emails and electronic records responsive to this CID would costs MGIC over 

$5,250,000  (Id at 7).17  In addition, MGIC will incur very significant  legal and other fees to 

actually review for responsiveness and privilege this mountain of electronic and paper records 

requested by CFPB.  (Id.).  Even a low estimate of the costs MGIC is likely to incur in 

complying with the CID as written would be unduly burdensome to MGIC, considering its size 

and financial losses it suffered in each of the last 5 years, and in the first three quarters of 2012.  

(Affidavit of Dan Stilwell ¶8).  A request is unduly burdensome when a company suffering 

multi-million dollar losses in its operations over a 5 year period is required to spend millions of 

dollars to produce 17 years’ worth of data in connection with an investigation of potential claims 

that are largely time barred.  This constitutes the quintessential impermissible taxing of the 

corporate resources. Witmer, 835 F. Supp. at 220.   

MGIC does not have the financial resources of the magnitude Texaco had in 1977 

to comply with a far narrower request.  Nor is MGIC’s petition driven by a blanket refusal to 

comply with the CID “as a matter of principle.”  Full compliance with the CID as written would 

cause a real and substantial burden to MGIC and its constituents, including the employees and 

the shareholders.  The CID must be set aside or modified as overly broad and unduly 

burdensome. 

                                                 
17 A more precise determination of the costs for searching and retrieving the data cannot 

be made at this time because the figures depend, in large part, on the time period to be searched, 
the number of custodians where records are examined and the search terms used. 
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SPECIFIC OBJECTIONS TO DEFINITIONS, INSTRUCTIONS AND REQUESTS 

All of the below-stated objections and proposals were communicated to the 

CFPB’s Staff during the December 6, 2012 meet and confer session. 

A. OBJECTIONS TO DEFINITIONS 

Many definitions set forth in the CID are overbroad, unreasonable, and irrelevant 

to the stated purpose of the investigation.   As a result, every interrogatory or a request for 

production using the objectionable definitions renders that interrogatory and request overbroad 

and unreasonable.  The Company respectfully requests to modify the following definitions in the 

CID as set forth below. 

The definition of “Captive Mortgage Reinsurance Arrangement”:  This term 

covers any arrangement which reinsures any portion of a private mortgage insurance coverage.  

The definition is not limited to arrangements where reinsurance is provided by the affiliates of 

lenders.  Thus, any requests for documents relating to “captive mortgage reinsurance 

arrangements” would seek not only documents relating to “captive” arrangements but to all 

reinsurance arrangements.  Documents relating to such arrangements are not relevant to the 

stated purpose of the investigation.  The Company therefore respectfully requests a modification 

to the CID to change the definition of “captive mortgage reinsurance arrangement” to apply only 

to reinsurance arrangements where reinsurance is provided by reinsurers affiliated with the 

lenders.  

The definitions of “Company,” “You,” and “Your”:  Rather than being directed 

to Mortgage Guaranty Insurance Corporation, the CID is directed to MGIC Investment 

Corporation, which is a publicly traded holding company that has never engaged in captive 

reinsurance transactions.   The definition also purports to include all subsidiaries, affiliates, and 

other joint ventures as well as companies controlled, partly or wholly, by MGIC Investment 
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Corporation, that also have no involvement in mortgage insurance or captive reinsurance 

arrangements.  The Company respectfully requests a modification to the CID to limit the 

definition of “Company” to MGIC Investment Corporation, Mortgage Guaranty Insurance 

Corporation and MGIC Reinsurance Corporation of Vermont. 

The definition of “Document” includes “Electronically Stored Information,” 

which itself is defined to include sound recordings, cell phones, Blackberry, or other storage 

media, among other things.  This definition is impermissibly overbroad as it would, for example, 

require the Company to access all such devices for an unidentified group of employees as well as 

force the Company to attempt to obtain similar access to the devices belonging to the employees 

of the Company’s agents, consultants, and other third parties whom the Company does not 

control.  The Company respectfully requests a modification to the CID to limit the definition of 

“Document” to hard copy documents, e-mails, and other electronic documents created or 

accessed by a group of selected Company employees whose duties and responsibilities at the 

Company included negotiation, drafting, execution or performance of captive mortgage 

reinsurance transactions between February 1, 2009 and February 1, 2012. 

The definition of “Mortgage Lender”:  The CID definition encompasses any 

entity that originated any residential mortgage loans that were reinsured.  This definition is 

impermissibly broad as it would cover thousands of mortgage brokers and other originators, and 

would force MGIC to significantly widen the search for potentially relevant materials.  The 

Company respectfully requests a modification to the CID to limit the definition of “Mortgage 

Lender” to any entity that funded any residential mortgage loans that were reinsured by the 

entity’s affiliated reinsurer. 
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The CID does not define “mortgage insurance” even though the CID states that 

the purposes of the investigation is to determine whether … “mortgage insurance providers … 

have engaged in … unlawful acts,” The Company respectfully requests a modification to the 

CID to define “mortgage insurance” only as primary “flow” coverage on first liens under the 

applicable master policy and to exclude from the definition any other form of coverage, such as 

“bulk” or “pool” coverage.   

B. OBJECTIONS TO INSTRUCTIONS 

Instruction D:  This instruction requires, in part, to identify on a privilege log 

(schedule), “an interrogatory or request to which the privileged document is responsive.”  The 

Company respectfully requests a modification to the CID to delete this requirement, since the 

documents will be produced in the way they are kept in the ordinary course of the Company’s 

business, without identification of what requests or interrogatories they respond to.  Such 

production is permissive under the Federal Rules of Civil Procedure.  Since the non-privileged 

documents will not contain an identification as to which request or an interrogatory they respond 

to, the privileged documents will not be so identified either.  In fact, identifying the privileged 

documents in this fashion might result in an inadvertent disclosure of a privileged nature of the 

document.  Furthermore, the requirement of a privilege log should be excused for all outside 

counsel communications, work product, drafts of pleadings and memos relating to private actions 

and government investigations concerning captive mortgage reinsurance arrangements, including 

this investigation. 

Instruction E:  This instruction requires the Company to suspend any routine or 

non-routine procedures that may result in the destruction of documentary material that is in any 

way potentially relevant to the investigation.  The Company respectfully requests a modification 

to the CID to delete this Instruction as it creates an undue burden for the Company to effectively 
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suspend its regular document destruction policy with respect to an unidentified set of materials 

for an unidentified period of time.   In January of 2012, the Company implemented a document 

hold on any documents relating to the captive mortgage reinsurance arrangements as well as any 

other arrangements where the Company ceded mortgage insurance premiums to third parties.  

This “hold” is still in place, and, the Company believes it sufficiently addresses the need to 

preserve the documents responsive to the CID, as modified. 

Instruction I:  This instruction requires the Company to search for materials not 

only in the Company’s actual possession, custody, or control, but also for materials in the 

Company’s “constructive custody.”  The term “constructive custody” is not defined, and the 

Company requests that it not be interpreted to force the Company to obtain documents from its 

former employees, agents, or consultants with whom the Company currently does not do 

business and over whom the Company does not exercise any actual control.   

Instruction M:  This instruction requires the identification of the requests to 

which the documents produced are responsive.  Since the documents will be produced in the way 

they are kept in the ordinary course of business, as permitted by the Federal Rules of Civil 

Procedure, the Company respectfully requests a modification to the CID to delete this 

instruction. 

C. OBJECTIONS TO THE CID DOCUMENT SUBMISSION STANDARDS 

During the meet and confer session held on December 6, 2012, a member of 

CFPB’s IT Staff stated that the CID did not include the most recent version of the Document 

Submission Standards.  The CFPB’s Staff emailed the updated version to the undersigned 

counsel a few hours after the conclusion of the meet and confer session.  The Company and is 

counsel have not had a sufficient amount of time to review the updated Document Submission 

Standards and reserve the right to make additional objections to the CID on account of the 
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updated Document Submission Standards.  Subject to the foregoing, the Company objects to the 

production of certain emails in their native form, as such production might not be feasible.  The 

Company also objects to solely producing the electronic documents in native form as such 

production would hinder the control over the documents.  Where appropriate, the Company will 

produce both native and TIFF versions of the documents.  The Company further objects to the 

organization of the productions by request number and second by custodian; as stated above, the 

Company will be producing documents in the way they are kept in the ordinary course of the 

Company’s business, as permitted by the Federal Rules of Civil Procedure.   The Company is 

willing to identify the custodians for the documents, however.  The Company also objects to the 

purported requirement for the documents to contain certain specified fields of metadata in a 

particular order, as this may not be feasible for certain electronic documents which were created 

and maintained on the systems by former employees.  The Company further objects to the 

purported requirement to encrypt the produced media with Microsoft Bitlocker.  The Company 

does not use this software, and is willing to encrypt the documents with the winrar encryption 

software.  The Company further objects to the particular Parent Bates // Child Bates and de-

duplication specifications set forth in the CID.  The Company will perform those functions for 

the production, and expect to reach a compromise with the CFPB’s IT Staff on these issues.  

SPECIFIC OBJECTIONS TO THE INTERROGATORIES AND REQUESTS FOR 
PRODUCTION 

A. INTERROGATORIES 

1. Identify all persons who participated in responding to this CID and the specific tasks 
performed by each person. 

 
The Company objects to this Interrogatory on the grounds that it seeks 

information protected from discovery by attorney-client privilege and the work product doctrine.  
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Subject to its defenses, General and Specific Objections, the Company will identify the 

individuals who participated in responding to this CID.  

 
2. State the Company's correct legal name and principal place of business; the date and 

state of incorporation; all trade names under which the Company has done business; 
and the names, titles, and dates of employment of all officers, directors, and principal 
stockholders or owners. 

 
The Company objects to this Interrogatory on the grounds that it is overly broad 

and seeks information that is neither relevant to the stated purpose of the investigation, nor likely 

to lead to the discovery of admissible evidence.  Given the broad definition of “Company,” as 

stated above, literal compliance with this Interrogatory would require the Company not only to 

provide information about its affiliates, officers, directors, and principal stockholders going back 

to 2001 but also from the Company’s agents, consultants, and other entities.  The Bureau could 

not possibly articulate a basis how this information would make it more likely or less likely (i.e. 

relevant) that the captive mortgage reinsurance arrangements violated RESPA within the 

applicable statute of limitations period or that the Company has possession of the information 

regarding the practices of other parties that the Bureau can enjoin as being in violation of 12 

U.S.C. § 5536(a)(1). 

The Company respectfully requests that this interrogatory be modified to allow 

the Company to provide the following information with respect to itself, its holding company, 

MGIC Investment Corporation, and MGIC Reinsurance Corporation of Vermont: 

a. legal name; 
b. principal place of business; 
c. date and state of incorporation; 
d. names and titles of all current officers and directors; and 
e. names of shareholders owning 10 or more percent of the entity’s stock. 
 

3. List each state in which the Company has done business and the period during which 
the Company has done business in each state.  
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The Company objects to this Interrogatory on the grounds that it is overly broad 

and seeks information that is neither relevant to the stated purpose of the investigation, nor likely 

to lead to the discovery of admissible evidence.  Given the broad definition of “Company,” as 

stated above, literal compliance with this interrogatory would require the Company to ascertain 

information about the states where its agents, consultants, and other un-controlled entities have 

done business, going back to 2001.  The Bureau could not possibly articulate a basis how this 

information would make it more likely or less likely (i.e. relevant) that the captive reinsurance 

arrangements violated RESPA within the applicable statute of limitations period or that MGIC 

has possession of the information regarding the practices of other parties that the Bureau can 

enjoin as being in violation of 12 U.S.C. § 5536(a)(1).   

The Company respectfully requests that this Interrogatory be modified to allow 

the Company to provide the following information with respect to itself, its holding company, 

MGIC Investment Corporation, and MGIC Reinsurance Corporation of Vermont: 

a. each state in which such company has done business since 2001. 
 
4. Describe the complete management structure of any component of the Company 

involved in offering, providing, operating or monitoring private mortgage insurance or 
mortgage insurance reinsurance, identifying all current and former management and 
supervisory employees, officers and directors (including contractors, if applicable), and 
any changes in the applicable time period. Information regarding mortgage insurance 
reinsurance shall be provided since Inception.  

 
 

The Company objects to this Interrogatory on the grounds that it is overly broad 

and seeks information that is neither relevant to the stated purpose of the investigation, nor likely 

to lead to the discovery of admissible evidence.  Given the broad definition of “Company,” as 

stated above, literal compliance with this interrogatory would require the Company to ascertain a 

management structure of any component of the businesses of its agents, consultants, and other 
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un-controlled entities that had something to do with mortgage insurance, going back to 2001.  

For example, this interrogatory would require the Company to ascertain a complete management 

structure of hundreds of entities with which MGIC has done business since 2001 that were 

involved in loss evaluation, loss mitigation, or sales of foreclosed properties, since these 

activities arguably qualify as “monitoring private mortgage insurance.”  Gathering the 

information on such companies’ officers and directors since 2001 is simply not practicable.  The 

Bureau could not possibly articulate a basis how this information would make it more likely or 

less likely (i.e. relevant) that the captive reinsurance arrangements violated RESPA within the 

applicable statute of limitations period or that MGIC has possession of the information regarding 

the practices of other parties that the Bureau can enjoin as being in violation of 12 U.S.C. § 

5536(a)(1).   

The Company respectfully requests that this Interrogatory be modified to allow 

the Company to provide the following information with respect to itself, its holding company, 

MGIC Investment Corporation, and MGIC Reinsurance Corporation of Vermont for the period 

2009-2012: 

a. an organization chart reflecting all departments within such company that are 
involved in providing either private mortgage insurance or obtaining mortgage 
insurance reinsurance; and 

b. the names and titles of all current officers, managers and supervisory employees 
within each such department.  

 
 
5. Identify all current and former management and supervisory employees employed by 

the Company (including contractors, if applicable) with responsibilities relating to any 
Captive Mortgage Reinsurance Arrangement since January 1, 1995. For each 
employee, state all current and former titles or positions and the dates each such 
current and former title or position was held.  

 
The Company objects to this Interrogatory on the same basis that the Company 

objected to Interrogatory No. 4.  The Company respectfully request that this Interrogatory be 
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modified to allow the Company to provide the following information with respect to itself, its 

holding company, MGIC Investment Corporation, and MGIC Reinsurance Corporation of 

Vermont for the period 2009 through the present: 

a. the names and titles of all officers, managers and supervisory employees employed by 
such company who have responsibilities relating to any “captive mortgage 
reinsurance arrangement,” as modified.   

 
 
6. Describe each instance in which the Company has been investigated, sued, prosecuted, 

or had action taken against it for alleged violations of Section 8 of the Real Estate 
Settlement Procedures Act ("RESPA"), for allegedly unfair or deceptive acts or 
practices, or for any other alleged violation of state or federal law, relating to any 
Captive Mortgage Reinsurance Arrangement, including, where applicable, the names 
of all parties, the jurisdiction involved, the case number, the claims asserted, and the 
current status or final resolution of the matter.  

 
The Company objects to this Interrogatory on the grounds that it is overly broad 

and seeks information that is neither relevant to the stated purpose of the investigation, nor likely 

to lead to the discovery of admissible evidence.  For example, the term “deceptive act or 

practices” used in the Interrogatory is not defined.  Literal compliance with this Interrogatory 

would require the Company to review every complaint, demand, subpoena, or any other charging 

document issued in a civil or an administrative proceeding going back to 2001 to determine if an 

“unfair” or a “deceptive” practice is alleged.  Given the broad definition of “Company,” literal 

compliance with this Interrogatory would require the Company to search not only its records for 

such information but also those of its agents, consultants, joint venturers and other uncontrolled 

third parties.  Furthermore, because the definition of “captive mortgage reinsurance 

arrangement,” as appears in the CID, is not limited to reinsurance by a “Reinsurance Entity,” the 

scope of the Company’s search would have to encompass any charging document that arguably 

relate to reinsurance of the Company’s business.  The Bureau could not possibly articulate a 

basis how this information would make it more likely or less likely (i.e. relevant) that the captive 
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reinsurance arrangements violated RESPA within the applicable statute of limitations period or 

that MGIC has possession of the information regarding the practices of other parties that the 

Bureau can enjoin as being in violation of 12 U.S.C. § 5536(a)(1).  

The Company respectfully requests that this interrogatory be modified to allow 

the Company to provide the following information with respect to itself, its holding company, 

MGIC Investment Corporation, and MGIC Reinsurance Corporation of Vermont: 

a.  listing of actions asserting RESPA claims relating to reinsurance arrangements 
between MGIC and reinsurer affiliated with the lenders; 
b.  the names of the parties to such actions; 
c.  the jurisdictions involved; 
d.  case number, as appropriate; and  
e.  the current status of such actions. 

 
 
7. With respect to any instance identified in response to Interrogatory 6, describe every 

document preservation request or obligation directed to or imposed upon the Company, 
including the specific nature and extent of the documents sought to be preserved, the 
exact date that such request or obligation was transmitted to the Company, and the 
exact date when such request or obligation expired, or will expire.  

 
The Company objects to this Interrogatory on the grounds that it is overly broad 

and seeks information that is neither relevant to the stated purpose of the investigation, nor likely 

to lead to the discovery of admissible evidence.  The Bureau could not possibly articulate a basis 

how this information would make it more likely or less likely (i.e. relevant) that the captive 

reinsurance arrangements violated RESPA within the applicable statute of limitations period or 

that MGIC has possession of the information regarding the practices of other parties that the 

Bureau can enjoin as being in violation of 12 U.S.C. § 5536(a)(1).   As the Company explained 

during the meet and confer session with the CFPB’s Staff, the Company has had several 

“litigation holds” relating to captive reinsurance arrangements.  The Company is willing to 

provide documents sufficient to demonstrate the content of the litigation hold and similar notices 
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to the extent relevant to the captive mortgage reinsurance arrangement subject of the CID 

investigation. 

8. For each Enumerated Captive Mortgage Reinsurance Arrangement to which the 
Company became a party after January 1, 1995: 

 
a. identify the Enumerated Reinsurance Entity with which the Company partnered in 

the Enumerated Captive Mortgage Reinsurance Arrangement;  
b state the date on which the Enumerated Captive Mortgage Reinsurance 

Arrangement began;  
c. state the date on which the Enumerated Captive Trust related to the Enumerated 

Captive Mortgage Reinsurance Arrangement terminated, and if so, whether on a 
runoff or cut-off basis, and if it has not terminated, state "Active;"  

d. identify all agreements and amendments to agreements governing any aspect of the 
Enumerated Captive Mortgage Reinsurance Arrangement or related Enumerated 
Captive Trust, including, without limitation, reinsurance agreements, trust 
agreements, and agreements to end the Enumerated Captive Mortgage 
Reinsurance Arrangement; and  

e. if the Enumerated Captive Mortgage Reinsurance Arrangement has terminated, 
identify the provisions of any operative agreement that authorized or permitted the 
termination, and all documents relating to the termination.  

 
Subject to its general objections and defenses set forth above, and further subject 

to an objection to the use of the word “partnered” in subsection (a), the Company is prepared to 

provide this information to the Bureau. 

 
9. Identify each entity that was not a Reinsurance Entity, including but not limited to 

HCC, from which the company obtained mortgage insurance reinsurance after 
January 1, 1995, and as to each such entity: 

 
a. state the dates on which each business arrangement to obtain such mortgage 

insurance reinsurance began and ended; and  
b. identify all agreements and amendments to agreements governing any aspect of any 

such business arrangement. 
 

Subject to its general objections and defenses, the Company respectfully seeks to 

modify this Interrogatory to provide the requested information only with respect to each non-

captive reinsurance provider that provided reinsurance on primary flow MI coverage and was not 

either (i) an affiliate of MGIC, (ii) a competitor of MGIC, or (iii) an affiliate of a competitor of 
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MGIC.   Information with respect to entities (i)-(iii) is neither relevant to the subject 

investigation nor likely to lead to the discovery of admissible evidence because such transactions 

were not for primary flow insurance (as in the case with a competitor) and because such 

transactions were for statutory purposes where MGIC was obligated to cede a portion of the risk 

(as in the case with affiliates). 

 
10. For each payment into any Enumerated Captive Trust since Inception, state: 
 

a. the date of the payment;  
b. the amount of the payment;  
c. the payor;  
d. the original source of the payment, if not the payor;  
e. the classification of the payment (e.g., ceded premiums, capital contributions, or 

interest income);  
f. the provision of the operative agreement permitting or requiring the payment; and  
g. the balance of the Enumerated Captive Trust after the payment. Provide your 

response in a separate Excel spreadsheet for each Enumerated Captive Trust, 
listing each response as a separate row and each category (a through g) as a 
separate column. 

 
In addition to its general objections and defenses,  the Company further objects to 

this Interrogatory on the basis that it is overly broad.  The Company does not maintain the 

specific information requested in the Interrogatory.  A per transaction history of deposits into, or 

withdrawals from, a trust account would have to be reconstructed manually from paper files.  

The Company estimates it would take hundreds of man hours to reconstruct such individuals’ 

payments, to the extent such reconstruction is even possible.  The Company respectfully requests 

to modify the CID to allow the Company, as a measure of compliance with this Interrogatory, to 

provide copies of the Company’s internal trust account summaries for each of the Enumerated 

Captive Trusts on an aggregate basis.  These summaries include the following information, either 

on a monthly or quarterly basis (depending on the trust): 

a. Beginning trust balance; 
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b. Ending trust balance; 
c. Deposits by the captive; 
d. Reinsurance premiums deposited by MGIC; 
e. Investment income; 
f. Payments made to the captive from the trust for operating expenses and/or taxes; 
g. Payments made to the captive when a “disbursement excess” exists in the trust; 
h. Ceding commissions paid to MGIC from the trust;  
i. Payments made to MGIC from the trust for reinsured losses; and 
j. Balance adjustment attributable to changes in market value of assets in the trust. 

 
11. For each withdrawal or payment from any Enumerated Captive Trust since Inception, 

state: 
 

a. the date of withdrawal or payment;  
b. the amount of withdrawal or payment;  
c. the payee;  
d. the classification of the withdrawal (e.g. payments on claims, expenses, taxes, or 

dividends);  
e.  he provision of the operative agreement permitting or requiring the withdrawal; 

and 
f. the balance of the Enumerated Captive Trust after payment. Provide your response 

in a separate Excel spreadsheet for each Enumerated Captive Trust, listing each 
response as a separate row and each category (a through f) as a separate column. 

 
The Company objects to this Interrogatory on the same basis that the Company 

objected to Interrogatory No. 10.  The information the Company will provide in response to  

Interrogatory No. 10, will also be responsive to Interrogatory No. 11. 

12. For all Investment Income relating to an Enumerated Captive Trust since Inception, 

state: 

a. the date of payment;  
b. the amount of payment;  
c. the payor;  
d. the payee (e.g. the Enumerated Captive Trust or the Enumerated Reinsurance 

Entity);  
e. the provision of the operative agreement permitting or requiring the payment. 

 
 Provide your response in a separate Excel spreadsheet for each Enumerated Captive 

Trust with which the Investment Income is associated, regardless of whether the 
Investment Income was in such Enumerated Captive Trust. List each response as a 
separate row and each category (a through e) as a separate column. 
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The Company objects to this Interrogatory on the same basis that the Company 

objected to Interrogatory No. 10.  The information the Company will provide in response to 

Interrogatory No. 10, will also be responsive to Interrogatory No. 12. 

13. For any amount in any Enumerated Captive Trust that was Reclassified since 
Inception, state: 

 
a. the date of the reclassification;  
b. the amount reclassified;  
c. the original classification;  
d. the new classification; and  
e. the reason for the reclassification. 
 
Provide your response in a separate Excel spreadsheet for each Enumerated Captive 
Trust, listing each response as a separate row and each category (a through e) as a 
separate column. 

 
The Company objects to the term “reclassification.”  Subject to its objections and 

defenses, the Company will provide information responsive to Interrogatory No. 13. 

14. For any amount not in an Enumerated Captive Trust that was transferred from any 
Enumerated Reinsurance Entity since Inception, state: 

 
a. the date of the transfer;  
b. the amount transferred;  
c. the transferor (i.e., the Enumerated Reinsurance Entity);  
d. the transferee (e.g., the specific entity within the affiliated Enumerated Mortgage 

Lender);  
e. the classification of the transfer; and  
f. the reason for the transfer. 

 
 Provide your response in a separate Excel spreadsheet for each Enumerated 

Reinsurance Entity, listing each response as a separate row and each category (a 
through f) as a separate column. 

 
Subject to its objections and defenses, the Company states that it is not aware of 

any such transfers. 

15. For all monetary payments and all other transfers of any thing of value between the 
Company and any Enumerated Reinsurance Entity since Inception not identified in 
response to Interrogatories 9 through 13, state: 
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a. the date of the transfer;  
b. the amount or value of the transfer;  
c. the transferor;  
d. the transferee;  
e. the reason for the transfer; and  
f. the provision of the operative agreement, if any, permitting or requiring the 

transfer. 
 
 Provide your response in an Excel spreadsheet, listing each response as a separate row 

and each category (a through f) as a separate column. 
 

In addition to its objections and defenses,  the Company further objects to this 

Interrogatory on the grounds that it is vague as to the term “any thing of value,” which is not 

defined, and is overly broad and unduly burdensome.  The Company does not maintain the 

specific information requested in the Interrogatory.  The Company respectfully requests to 

modify the CID to allow the Company, as a measure of compliance with this Interrogatory, to 

provide a schedule reflecting all reinsurance premium payments made by the Company directly 

to an Enumerated Reinsurance Entity rather than through the applicable reinsurance trust 

account.  The schedule would include the following information: 

 a. the reporting date; 
 b. the payment month and year; 
 c. the amount of premium deposited into the trust; 
 d. the remaining premium paid directly to the captive reinsurer; and 
 e. the total premiums paid by MGIC for that period. 

 
 
16. For each Captive Trust, state: 
 

a. the current balance (or if the trust has been closed, so state);  
b. the total value of all reinsurance claims paid since Inception;  
c. the total amount of capital contributions paid into the Captive Trust since 

Inception;  
d. the total of all ceded premiums paid into the Captive Trust since Inception; and  
e. the total amount projected to be paid from the Captive Trust on future reinsurance 

claims and the basis for the projection. 
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In addition to its objections and defenses, the Company further objects to this 

Interrogatory on the grounds that it is overly broad and unduly burdensome, in that the response 

to this Interrogatory would require the Company to create spreadsheets containing the answers to 

the requested information for over 90 entities going back to 1995.  In addition, the Company 

objects to subsection (e) of this Interrogatory on the grounds that the Company does not project 

“the total amount projected to be paid from the Captive Trust on future reinsurance claims,” 

instead the Company establishes loss reserves.   

Subject to its defenses and general objections set forth above, MGIC is willing to 

further discuss this Interrogatory with the CFPB's Staff how to narrow this Interrogatory for 

MGIC to provide information for a limited number of captive mortgage reinsurance 

arrangements for the time period relevant to the investigation, provided further that the 

Company’s response to subsection (e) of this Interrogatory would reflect loss reserves rather than 

projections.   

17. For each Reinsurance Policy Year relating to any Enumerated Captive Mortgage 
Reinsurance Arrangement since Inception, state the following as of December 31st of 
each calendar year: 

 
a. the number of insured loans subject to reinsurance;  
b. the outstanding principal of the loans identified in response to Subpart a. of this 

Interrogatory;  
c. the Company's risk in force;  
d. the Enumerated Reinsurance Entity's Risk in Force; and  
e. the number of loans in default. 

 
 Provide your response in a separate Excel spreadsheet for each Enumerated Captive 

Trust, listing each response as a separate row and each category (a through e) as a 
separate column. 

 
Subject to its objections and defenses, the Company will provide responsive 

information.  
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18. Identify any third party that has provided management, actuarial, accounting, trustee, 
or financial services to the Company relating to any Captive Mortgage Reinsurance 
Arrangement, the nature of the services provided, and the year(s) when they were 
provided. 

 
The Company objects to this Interrogatory on the grounds that it is vague, in that 

terms “management,” “accounting,” and “financial services” are not defined.  Interpreted 

literally, the Interrogatory would require the Company to identify numerous third parties that 

might have provided any accounting or financial services to the Company since 2001, since 

provision of such services likely “related” to reinsurance the Company purchased.  Given the 

broad definition of “Company,” the Company would have to obtain such information for similar 

providers to the Company’s agents, consultants, joint venturers or uncontrolled third parties.   

Subject to its defenses and general objections set forth above, MGIC is willing to 

further discuss this Interrogatory with the CFPB's Staff how to narrow this Interrogatory for 

MGIC to provide information for a limited number of captive mortgage reinsurance 

arrangements for the time period relevant to the investigation. 

 

19. Identify the state(s) in which the Company has its primary domicile or is registered, 
and any state regulatory agencies to which the Company must report. 

 
The Company objects to this Interrogatory on the grounds that it is overly broad 

and seeks information that is neither relevant to the stated purpose of the investigation nor likely 

to lead to the discovery of admissible evidence.  Literal compliance with this Interrogatory 

would require the Company to list every state regulatory agency (e.g., from the Department of 

Insurance to the State Environmental Protection Agency), to which the Company has been 

reporting since 2001, even though the reporting might not have anything to do with the subject 

matter of the investigation.  Given the broad definition of “Company,” as stated above, literal 
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compliance with this Interrogatory would also require the Company to ascertain every reporting 

agency to which the Company’s agents, consultants, and other uncontrolled entities have been 

reporting to since 2001.  Gathering such information for an 11 year period is simply not 

practicable.  The Bureau could not possibly articulate a basis how this information would make it 

more likely or less likely (i.e. relevant) that the captive reinsurance arrangements violated 

RESPA within the applicable statute of limitations period or that MGIC has possession of the 

information regarding the practices of other parties that the Bureau can enjoin as being in 

violation of 12 U.S.C. § 5536(a)(1).   

The Company respectfully requests that the CID be modified to permit the 

Company, as a measure of compliance with this Interrogatory, to provide the following 

information with respect to itself, its holding company, MGIC Investment Corporation, and 

MGIC Reinsurance Corporation of Vermont: 

a. the state in which such company is domiciled; and 
b. with respect to MGIC and MGIC Reinsurance Corporation of Vermont, the insurance 

regulator in its domiciliary state to which it must report. 
 
 
20. If there are documents that would have been responsive to any of the requests for 

documents set forth below, which were destroyed, misplaced, transferred, deleted, 
altered, or over-written, identify the documents and explain why they cannot be 
produced. 

 
The Company objects to this Interrogatory as vague and unduly burdensome and 

incapable of being answered absent a determination of what records are deemed responsive in 

the first instance.  As the Company stated during the December 6, 2012 meet and confer session, 

the Company did not back up the emails prior to December, 1999, for example.   In addition, 

since the back up of the systems was done during night hours, the Company did not save or back 

up any emails that were deleted during any given day during the period December 1999 to 
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August 2006. Thus if an email was received on 3/1/2001 at 10 a.m. and was deleted at 11 a.m. 

that same day, it would not have been saved.  If it was not deleted until 3/2/2001, on the other 

hand, it would likely be on one of the back up tapes for 3/1/2001. 

 
B. REQUESTS FOR DOCUMENTS 

1. All documents relied upon to complete any of the Interrogatories set forth above. 
 

The Company objects to this Request on the grounds that it is overly broad and 

unduly burdensome and potentially requires the Company to produce all of its accounting and 

other databases from which the information responsive to the Interrogatories was assembled.   

 
 
2.  Organization charts of the Company sufficient to show each entity involved in Captive 

Mortgage Reinsurance Arrangements, and describe each such entity's role in such 
practices. To the extent that the identity of such entity or its direct or indirect 
ownership has changed during the applicable time period, submit organization charts 
sufficient to reflect and explain such change. If such documents were completely and 
accurately provided in response to the Bureau's letter dated January 3, 2012, certify 
their completeness and accuracy.  

 
The Company objects to this Request on the grounds that it is overly broad and 

seeks information that is neither relevant to the stated purpose of the investigation, nor likely to 

lead to the discovery of admissible evidence.  Given the broad definition of “Company,” literal 

compliance with this Request would force the Company to seek organizational charts from its 

agents, consultants, joint venturers and uncontrolled affiliates to the extent they were involved in 

reinsurance of mortgage insurance policies.  Identifying direct or indirect ownership of the 

Company’s agents, consultants, joint venturers and uncontrolled affiliates to the extent they were 

involved in reinsurance of mortgage insurance policies is even more impracticable for the 

Company.   Furthermore, this Request for Documents is not proper as it directs the Company to 
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“describe” the role of each entity in the Captive Mortgage Reinsurance Arrangements.  The 

Company is not obligated to create responsive documents. 

As the Company described during the meet and confer session, only MGIC and 

MGIC Reinsurance Corporation of Vermont, each wholly owned by MGIC Investment 

Corporation, were involved in Captive Mortgage Reinsurance Arrangements.   A chart of this 

organizational structure will be provided. 

 
 
3. Organization charts showing the complete management structure of any component of 

the Company involved in offering, providing, operating or monitoring private mortgage 
insurance or mortgage insurance reinsurance, identifying all current and former 
management and supervisory employees, officers, directors, or contractors, and any 
changes during the Applicable Time Period.  

 
The Company objects to this Request on the same basis that the Company 

objected to Interrogatory No. 4.  The information the Company is proposing to produce in 

Response to Interrogatory No. 4, will be equally responsive to this Request.   

 
4. All documents reflecting or embodying communications relating to actual or potential 

Captive Mortgage Reinsurance Arrangements, between the Company and any of the 
following: 

 
a. any prospective or actual Enumerated Reinsurance Entity;  
b. any third party identified in response to Interrogatory No. 18; and  
c. any federal, state, or local government agency or regulator.  

 
The Company objects to this Request on the grounds that it is overly broad, 

vague,  and seeks information that is neither relevant to the stated purpose of the investigation, 

nor likely to lead to the discovery of admissible evidence.  MGIC insured millions of loans going 

back to 2001.  Since the risk of insuring many of such loans was reinsured, the files for such 

loans might potentially contain documents relating to reinsurance, and given that the definition 

of “captive mortgage reinsurance arrangement” is not limited to reinsurance provided by 

2012-MISC-MGIC Investment Corporation-0001



 39

reinsurers affiliated with the lenders, all documents relating to reinsurance would be potentially 

responsive.  The Bureau could not possibly articulate a basis how this information would make it 

more likely or less likely (i.e. relevant) that the captive mortgage reinsurance arrangements 

violated RESPA within the applicable statute of limitations period or that MGIC has possession 

of the information regarding the practices of other parties that the Bureau can enjoin as being in 

violation of 12 U.S.C. § 5536(a)(1).   This Request is vague in that it does not define what a 

“potential captive mortgage reinsurance arrangement” is.  The Company can not search for 

documents, not knowing what records might arguably fall into this definition.  Furthermore, as 

explained above, Interrogatory No. 18 is vague, making it difficult to respond to this Request by 

reference to Interrogatory No. 18.  Lastly, given the broad definition of “Company,” as stated 

above, literal compliance with this Request, as written, would require MGIC to collect the vast 

amounts of documents potentially responsive to this overly broad request from MGIC’s agents, 

consultants, and other uncontrolled entities, all going back to 2001.  In short, literal compliance 

with this Request would be tantamount to a proverbial “fishing expedition.” 

The Company respectfully requests that the CID be modified by deleting this 

Request, as drafted.  As to clauses (a) and (b), and subject to its defenses and general objections 

set forth above, MGIC is willing to further discuss with the CFPB's Staff how to narrow this 

Request for MGIC to produce responsive records for a limited number of captive mortgage 

reinsurance arrangements for the time period relevant to the investigation, from the paper and 

electronic files of agreed upon custodians, using agreed upon search terms. As to clause (c) of 

the Request, the Company is prepared to re-produce the documents the Company had previously 

produced to HUD and the Minnesota Department of Commerce. 
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5. All reports, summaries or presentations, or drafts of the same relating to Captive 
Mortgage Reinsurance Arrangements since the Inception of any Reinsurance Entity to 
which the document(s) relate(s). 

 
The Company objects to this Request on the grounds that it is overly broad and 

seeks information that is neither relevant to the stated purpose of the investigation, nor likely to 

lead to the discovery of admissible evidence.  The Company insured millions of loans going back 

to 1995 (the Inception of Reinsurance Entity, as defined in the CID).  Since the risk of insuring 

many of such loans was reinsured, the files for such loans might potentially contain documents 

relating to reinsurance, and given that the definition of “captive mortgage reinsurance 

arrangement” is not limited to reinsurance provided by reinsurers affiliated with the lenders, all 

documents relating to reinsurance would be potentially responsive.  The Bureau could not 

possibly articulate a basis how “all” such “reports, summaries or presentations” would make it 

more likely or less likely (i.e. relevant) that the captive reinsurance arrangements violated 

RESPA within the applicable statute of limitations period or that MGIC has possession of the 

information regarding the practices of other parties that the Bureau can enjoin as being in 

violation of 12 U.S.C. § 5536(a)(1).   

The Company respectfully requests that the CID be modified by deleting this 

Request, as drafted.  Subject to its defenses and general objections set forth above, MGIC is 

willing to further discuss with the CFPB's Staff how to narrow this Request for MGIC to produce 

responsive records for a limited number of captive mortgage reinsurance arrangements for the 

time period relevant to the investigation, from the paper and electronic files of agreed upon 

custodians, using agreed upon search terms.   

6. All documents since the Inception of each Reinsurance Entity relating to the creation, 
promotion, or marketing of actual or potential Captive Mortgage Reinsurance 
Arrangements, including but not limited to presentations, requests for proposals, 
negotiations and responses. 
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The Company objects to this Request on the grounds that it is overly broad, 

vague, and seeks information that is neither relevant to the stated purpose of the investigation, 

nor likely to lead to the discovery of admissible evidence. MGIC insured millions of loans going 

back to 1995 (the Inception of Reinsurance Entity, as defined in the CID).  Since the risk of 

insuring many of such loans was reinsured, the files for such loans might potentially contain 

documents relating to “negotiations,” “presentations,” “responses,” or “proposals” concerning 

reinsurance, and given that the definition of “captive mortgage reinsurance arrangement” is not 

limited to reinsurance provided by reinsurers affiliated with the lenders, all documents relating to 

reinsurance would be potentially responsive.  The Bureau could not possibly articulate a basis 

how this information would make it more likely or less likely (i.e. relevant) that the captive 

reinsurance arrangements violated RESPA within the applicable statute of limitations period or 

that MGIC has possession of the information regarding the practices of other parties that the 

Bureau can enjoin as being in violation of 12 U.S.C. § 5536(a)(1).   This Request is vague in that 

it does not define what a “potential captive mortgage reinsurance arrangement” is.  The 

Company can not search for documents not knowing what records might arguably fall into this 

definition.  Furthermore, this Request is duplicative of Request No. 4, which seeks all 

communications relating to “captive mortgage reinsurance arrangements,” which will encompass 

“presentations, requests for proposals, negotiations and responses.” 

The Company respectfully requests that the CID be modified by deleting this 

Request, as drafted.  Subject to its defenses and general objections set forth above, MGIC is 

willing to further discuss with the CFPB's Staff how to narrow this Request for MGIC to produce 

responsive records for a limited number of captive mortgage reinsurance arrangements for the 
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time period relevant to the investigation, from the paper and electronic files of agreed upon 

custodians, using agreed upon search terms.    

 
7. All documents since the Inception of each Reinsurance Entity relating to the legality, 

profitability, costs, risks, finances, conditions, or structure of Captive Mortgage 
Reinsurance Arrangements. 

 
The Company objects to this Request on the grounds that it is overly broad and 

seeks information that is neither relevant to the stated purpose of the investigation, nor likely to 

lead to the discovery of admissible evidence.  MGIC insured millions of loans going back to 

1995 (the Inception of Reinsurance Entity, as defined in the CID).  Since the risk of insuring 

many of such loans was reinsured, the files for such loans might potentially contain documents 

relating to “legality,” “profitability,” “costs,” “risks,” “finances,” “conditions,” or “structure” 

concerning reinsurance, and given that the definition of “captive mortgage reinsurance 

arrangement” is not limited to reinsurance provided by reinsurers affiliated with the lenders, all 

documents relating to reinsurance would be potentially responsive.  The Bureau could not 

possibly articulate a basis how this information would make it more likely or less likely (i.e. 

relevant) that the captive reinsurance arrangements violated RESPA within the applicable statute 

of limitations period or that MGIC has possession of the information regarding the practices of 

other parties that the Bureau can enjoin as being in violation of 12 U.S.C. § 5536(a)(1).  In 

addition, the Company objects to this Request on the grounds that it seeks documents protected 

by attorney-client privilege or the work product doctrine.   

MGIC respectfully requests that the CID be modified by deleting this Request, as 

drafted.  Subject to its defenses and general objections set forth above, MGIC is willing to 

further discuss with the CFPB's Staff how to narrow this Request for MGIC to produce 

responsive records for a limited number of captive mortgage reinsurance arrangements for the 
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time period relevant to the investigation, from the paper and electronic files of agreed upon 

custodians, using agreed upon search terms.   

8. All documents since the Inception of each Reinsurance Entity relating to the purpose 
of Captive Mortgage Reinsurance Arrangements, including, but not limited to, 
decisions to seek, maintain, develop, or cancel Captive Mortgage Reinsurance 
Arrangements. 

 
The Company objects to this Request on the grounds that it is vague and 

ambiguous.  The term “purpose” as used in the Request is not defined.  MGIC has always 

understood that the purpose of any reinsurance, including captive mortgage reinsurance 

arrangements, is risk management:  a reinsurer agrees to indemnify the reinsured company 

against all or part of the loss that the company may sustain under the policy or policies that it has 

issued.  MGIC can not respond to this Request not knowing if the Bureau has a different 

understanding of “purpose of reinsurance.”  This Request simply seeks all documents about 

“captive mortgage reinsurance arrangements,” and in this regard is duplicative of Requests Nos. 

4-7.  The Bureau could not possibly articulate a basis how the information sought would make it 

more likely or less likely (i.e. relevant) that the captive reinsurance arrangements violated 

RESPA within the applicable statute of limitations period or that MGIC has possession of the 

information regarding the practices of other parties that the Bureau can enjoin as being in 

violation of 12 U.S.C. § 5536(a)(1).   

The Company respectfully requests that the CID be modified by deleting this 

Request, as drafted.  Subject to its defenses and general objections set forth above, MGIC is 

willing to further discuss with the CFPB's Staff how to narrow this Request for MGIC to produce 

responsive records for a limited number of captive mortgage reinsurance arrangements for the 

time period relevant to the investigation, from the paper and electronic files of agreed upon 

custodians, using agreed upon search terms.   
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9. All documents relating to any proposed, contemplated, or actual contract or agreement 
or any modifications of such agreements between you and any Mortgage Lender. This 
request includes, but is not limited to, any notes or records of any oral, written, or 
implied contract or agreement for the purchase of mortgage insurance or reinsurance, 
trust agreement, commutation agreement, retrocession agreement, indemnification 
agreement, security agreement, participation agreement, and any related amendment. 

 
The Company objects to this Request on the grounds that it is vague, overly 

broad, unduly burdensome, and seeks information that is neither relevant to the stated purpose of 

the investigation, nor likely to lead to the discovery of admissible evidence.  Because MGIC’s 

business is insurance of Mortgage Lenders, this Request appears to ask MGIC to produce every 

single document in the Company’s possession, custody or control, because, arguably, every 

single document relates to “proposed,” “contemplated,” or “actual” contract or agreement 

between MGIC and any Mortgage Lender.  The scope of this Request is truly remarkable.  This 

Request is more than a “fishing expedition,” it is a requirement for MGIC to turn over all of its 

non-privileged records to the Bureau.  The Bureau could not possibly articulate a basis how all of 

the information sought would make it more likely or less likely (i.e. relevant) that the captive 

reinsurance arrangements violated RESPA within the applicable statute of limitations period or 

that MGIC has possession of the information regarding the practices of other parties that the 

Bureau can enjoin as being in violation of 12 U.S.C. § 5536(a)(1).    

 
Subject to its defenses and general objections set forth above, MGIC is willing to 

further discuss with the CFPB's Staff how to narrow this Request for MGIC to produce 

responsive records for a limited number of captive mortgage reinsurance arrangements for the 

time period relevant to the investigation, from the paper and electronic files of agreed upon 

custodians, using agreed upon search terms.   
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10. All documents identified in response to Interrogatory 9.b., and all documents relating 
to such documents. 

 
As the Company stated in Response to Interrogatory No. 9, in addition to its 

defenses and other objections, the Company respectfully seeks to modify the CID to permit the 

Company to produce, as a measure of compliance with this Request, the requested information 

with respect to each non-captive reinsurance provider that provided reinsurance on the primary 

MI coverage and was not either (i) an affiliate of MGIC, (ii) a competitor of MGIC, or (iii) an 

affiliate of a competitor of MGIC.   Information with respect to entities (i)-(iii) is neither relevant 

to the subject investigation nor likely to lead to the discovery of admissible evidence for the 

reasons explained in response to Interrogatory No. 9.  Subject to its defenses and general 

objections set forth above, MGIC is willing to further discuss with the CFPB's Staff how to 

narrow this Request for MGIC to produce responsive records for a limited number of captive 

mortgage reinsurance arrangements for the time period relevant to the investigation, from the 

paper and electronic files of agreed upon custodians, using agreed upon search terms.   

 
11. All documents relating to any accounting of any Enumerated Captive Mortgage 

Reinsurance Arrangement or Enumerated Captive Trust, including but not limited to 
any settlement report, summary report, captive report, valuation notice, trust account 
summary, cession statement, accounting statement, capital deposit or capital deficiency 
notice, or trust disbursement request. 

 
The Company objects to this Request on the grounds that it is overly broad and 

seeks information that is neither relevant to the stated purpose of the investigation nor likely to 

lead to the discovery of admissible evidence.  “All documents relating to any accounting” of 

MGIC’s reinsurance arrangements with  would require MGIC 

to potentially produce hundreds of thousands of records from MGIC’s Finance and Accounting 

Departments, as undoubtedly accounting of these arrangements were incorporated into the 
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Company’s consolidated financial statements and reports.  The Bureau could not possibly 

articulate a basis how all of the information sought would make it more likely or less likely (i.e. 

relevant) that the captive reinsurance arrangements violated RESPA within the applicable statute 

of limitations period or that MGIC has possession of the information regarding the practices of 

other parties that the Bureau can enjoin as being in violation of 12 U.S.C. § 5536(a)(1).    

The documents the Company suggests producing in response to Interrogatories 

Nos. 10-12 should be sufficient to identify the information sought in this Request for Production.  

The Company therefore respectfully requests that the CID be modified accordingly.  

 
12. All documents relating to projections of costs, losses, assets, liabilities, income or 

profits pertaining to the provision of mortgage insurance reinsurance, including but 
not limited to business plans, pro forma projections, and documents embodying 
performance objectives, goals, or expectations for any Enumerated Reinsurance Entity. 

 
The Company objects to this Request on the grounds that it is overly broad and 

seeks information that is neither relevant to the stated purpose of the investigation nor likely to 

lead to the discovery of admissible evidence.  MGIC reinsured numerous policies with the 

affiliates of .  Providing all documents relating to these 

reinsurance transactions, as the Request seeks, will force MGIC to produce all accounting, 

financial, risk, and pricing data for these transactions as well as for the underlying policies.  In 

essence, this Request is just a sub-set of Request No. 7 and should fail for the same reasons.  The 

Bureau could not possibly articulate a basis how all of the sought information would make it 

more likely or less likely (i.e. relevant) that the captive reinsurance arrangements violated 

RESPA within the applicable statute of limitations period or that MGIC has possession of the 

information regarding the practices of other parties that the Bureau can enjoin as being in 

violation of 12 U.S.C. § 5536(a)(1).  The documents the Company suggests producing in 
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response to Interrogatories Nos. 10-12 should be sufficient to identify the information sought in 

this Request.  The Company therefore respectfully requests that the CID be modified 

accordingly.  

 
13. All invoices, bills, receipts, and records of payments relating to any transaction into or 

from any Enumerated Captive Trust, including but not limited to capital contributions, 
ceded premiums, Investment Income, payment of reinsurance claims, dividends, 
income taxes, and expenses. 

 
The Company objects to this Request on the grounds that it is overly broad and 

seeks information that is neither relevant to the stated purpose of the investigation nor likely to 

lead to the discovery of admissible evidence.  It would be extremely burdensome for the 

Company to locate and produce “all bills, receipts, and records of payments.”   If the Bureau 

wishes to test the accuracy of the underlying data provided in response to Interrogatories Nos. 8, 

10-14, the Company would be willing to produce additional documents (similar to an audit 

testing).  The Bureau could not possibly articulate a basis how all of the sought information 

would make it more likely or less likely (i.e. relevant) that the captive reinsurance arrangements 

violated RESPA within the applicable statute of limitations period or that MGIC has possession 

of the information regarding the practices of other parties that the Bureau can enjoin as being in 

violation of 12 U.S.C. § 5536(a)(1).   

The documents the Company suggests producing in response to Interrogatories 

Nos. 8, 10-14 should be sufficient to identify the information sought in this Request.  The 

Company therefore respectfully requests that the CID be modified accordingly.  

 
14. One in-force mortgage insurance agreement entered into by the Company for which 

mortgage insurance reinsurance was obtained from each calendar year for which at 
least one such policy remains in force. 
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The Company objects to this Request on the grounds that it is vague as to a term 

“mortgage insurance agreement,” which is not defined in the CID.  Subject to its objections, 

MGIC is prepared to produce a specimen master policy and specimen commitment certificate. 

 
15. All documents relating to the 1997 HUD Retsinas Letter. 
 

The Company objects to this Request on the grounds that it is overly broad and 

seeks information that is neither relevant to the stated purpose of the investigation nor likely to 

lead to the discovery of admissible evidence.  Since the 1997 HUD Restinas Letter addressed the 

topic of reinsurance of mortgage insurance policies with the affiliates of lenders in a broader 

context of RESPA, every document within the Company’s possession, custody, or control 

relating to RESPA generally or captive mortgage reinsurance specifically would be potentially 

responsive to this Request.  The Bureau could not possibly articulate a basis how all of the 

information sought would make it more likely or less likely (i.e. relevant) that the captive 

reinsurance arrangements violated RESPA within the applicable statute of limitations period or 

that MGIC has possession of the information regarding the practices of other parties that the 

Bureau can enjoin as being in violation of 12 U.S.C. § 5536(a)(1).  In addition, the Company 

objects to this Request on the grounds that it seeks documents protected by attorney-client 

privilege or the work product doctrine.   

The Company respectfully requests that the CID be modified by deleting this 

Request, as drafted.  Subject to its defenses and general objections set forth above, MGIC is 

willing to further discuss with the CFPB's Staff how to narrow this Request for MGIC to produce 

responsive non-privileged records from the paper files of agreed upon custodians.   

 
16. All actuarial studies, reports, opinions, memoranda, internal reviews, or statements, 

and all related documents and underlying work papers, concerning risk transfer in any 
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Captive Mortgage Reinsurance Arrangement, including but not limited to risk transfer 
requirements under the Financial Accounting Standards Board (FASB), Statutory 
Accounting Principles (SAP), Emerging Issues Task Force (EITF), Generally 
Accepted Accounting Principles (GAAP), or National Association of Insurance 
Commissioners (NAIC). 

 
The Company objects to this Request on the grounds that it is overly broad in that 

it seeks “all” documents and the definition of “Company” includes third parties over whom the 

Company does not exercise control.  The Company further objects to this Request on the grounds 

that the Company had previously provided to HUD the actuarial opinions relating to the captive 

mortgage reinsurance arrangements.  The Company respectfully requests that the CID be 

modified by deleting this Request, as drafted.  Subject to its defenses and general objections set 

forth above, MGIC is willing to reproduce the documents previously produced to HUD.  MGIC 

is willing to further discuss with the CFPB's Staff how to narrow this Request for MGIC to 

produce responsive records for a limited number of captive mortgage reinsurance arrangements 

for the time period relevant to the investigation, from the paper and electronic files of agreed 

upon custodians, using agreed upon search terms. 

 
17. All documents provided to or received from any actuary, financial analyst, auditor, 

outside consultant or any other person outside the Company, relating to the 
preparation of any document, including any draft, outline, or other preliminary 
document, produced in response to Document Requests No. 14 and 15 of this CID. 

 
The Company objects to this Request on the grounds that it is vague in that it 

refers to Requests 14 and 15, and the Company believes the intent was to refer to Requests Nos. 

15 and 16.  Subject to its objections, the Company objects and responds to this Request on the 

same grounds stated in Response to Request Nos. 15 and 16. 

 
18. All agreements between the Company and any party identified in response to 

Interrogatory No. 18. 
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The Company respectfully requests to modify the CID to permit the Company’s 

production to conform to Response to Interrogatory No. 18, which is incorporated herein.    

 
19. All documents relating to any financial, business, or investment assessment or analysis 

of any aspect of any Captive Mortgage Reinsurance Arrangement, including but not 
limited to, rating agency reports or other analyst reports. 

 
The Company objects to this Request on the grounds that it is overly broad, 

vague, unduly burdensome, and seeks information that is neither relevant to the stated purpose of 

the investigation nor likely to lead to the discovery of admissible evidence.  Read broadly, the 

Request again seeks all documents relating to captive mortgage reinsurance arrangements, as it 

specifically refers to “all documents relating to any financial … assessment or analysis” of such 

arrangements.  The Bureau could not possibly articulate a basis how all of the information sought 

would make it more likely or less likely (i.e. relevant) that the captive reinsurance arrangements 

violated RESPA within the applicable statute of limitations period or that MGIC has possession 

of the information regarding the practices of other parties that the Bureau can enjoin as being in 

violation of 12 U.S.C. § 5536(a)(1).    

The Company respectfully requests that the CID be modified by deleting this 

Request, as drafted.   The Company is prepared to produce rating agency and analyst reports 

regarding Captive Mortgage Reinsurance Arrangements in the Company’s possession, custody, 

or control.   

20. All reports or financial statements relating to an Enumerated Reinsurance Entity filed 
with any state regulatory agency identified in response to Interrogatory No. 19 since 
the Inception of the relevant Reinsurance Entity, including but not limited to, Vermont 
Captive Insurance Annual Reports and Audited Statutory Financial Statements. 

 
MGIC has no responsive documents in its possession, custody, or control. 

 
21. All rate filings for mortgage insurance filed with any state regulatory agency. 
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The Company objects to this Request on the grounds that it is overly broad and 

seeks information that is neither relevant to the stated purpose of the investigation nor likely to 

lead to the discovery of admissible evidence.  Since 2001, the Company has made hundreds of 

rate filings for mortgage insurance in all 50 states.   The Bureau could not possibly articulate a 

basis how all of the information sought would make it more likely or less likely (i.e. relevant) 

that the captive reinsurance arrangements violated RESPA within the applicable statute of 

limitations period or that MGIC has possession of the information regarding the practices of 

other parties that the Bureau can enjoin as being in violation of 12 U.S.C. § 5536(a)(1).   The 

Company further objects to this Request on the grounds that all of MGIC’s rate filings are 

publicly available from the state insurance departments.   Lastly, MGIC objects to this Request 

on the grounds that MGIC had previously provided its rate filings to HUD. 

Subject to its objections, MGIC respectfully requests to modify the CID to permit 

MGIC, as a measure of compliance with this Request, to reproduce the rate filings previously 

produced to HUD. 

22. All documents prepared by or provided to the Company's Board of Directors or any 
committee of the Board of Directors relating to any Captive Mortgage Reinsurance 
Arrangement, including but not limited to all reports, summaries, presentations, 
emails, meeting minutes, or meetings agendas. 

 
The Company objects to this Request on the grounds that it is overly broad and 

seeks information that is neither relevant to the stated purpose of the investigation nor likely to 

lead to the discovery of admissible evidence.  Since the term “captive mortgage reinsurance 

arrangement” is not limited to reinsurance purchased from the affiliates of lenders, literal 

compliance with this Request would force the Company to review, locate and produce all 

materials prepared by or provided to the Company’s Board of Directors or any committee thereof 
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that relates to reinsurance.   The Bureau could not possibly articulate a basis how all of the 

information sought would make it more likely or less likely (i.e. relevant) that the captive 

reinsurance arrangements violated RESPA within the applicable statute of limitations period or 

that MGIC has possession of the information regarding the practices of other parties that the 

Bureau can enjoin as being in violation of 12 U.S.C. § 5536(a)(1).  

The Company respectfully requests that the CID be modified by deleting this 

Request, as drafted.  Subject to its objections, MGIC respectfully requests to modify the CID to 

permit MGIC, as a measure of compliance with this Request, to reproduce the Board materials 

previously produced to HUD as well as any responsive documents, if any, originated since the 

time of the Company’s referenced submission to HUD. 

 
23. All documents relating to the announcement by Freddie Mac in 2008 of guidelines 

capping acceptable gross ceded premiums on newly ceded risk at 25 percent effective 
June 1, 2008. 

 
The Company objects to this Request on the grounds that it is overly broad and 

seeks information that is neither relevant to the stated purpose of the investigation nor likely to 

lead to the discovery of admissible evidence.  Since the referenced 2008 Freddie Mac 

announcement relates to reinsurance of mortgage insurance policies, arguably all documents on 

this issue “relat[e] to the announcement” and have to be produced.  The Bureau could not 

possibly articulate a basis how all of the information sought would make it more likely or less 

likely (i.e. relevant) that the captive reinsurance arrangements violated RESPA within the 

applicable statute of limitations period or that MGIC has possession of the information regarding 

the practices of other parties that the Bureau can enjoin as being in violation of 12 U.S.C. 

§ 5536(a)(1).  
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The Company respectfully requests that the CID be modified by deleting this 

Request, as drafted. Subject to its defenses and general objections set forth above, MGIC is 

willing to further discuss with the CFPB's Staff how to narrow this Request for MGIC to produce 

responsive records for the time period relevant to the investigation, from the paper and electronic 

files of agreed upon custodians, using agreed upon search terms. 

 
24. All documents relating to the stated intention of the Company that it would not 

participate in excess-of-loss Captive Mortgage Reinsurance Arrangements with 
premium cessions in excess of 25% after March 31, 2003, including, but not limited to, 
the Company's subsequent reversal of this stated intention. 

 
The Company objects to this Request on the grounds that it is overly broad in that 

it seeks all documents relating to the Company’s stated intentions regarding the subject 

announcement.  Since the subject announcement addressed the issue of MGIC’s purchase of 

reinsurance from lender-affiliated reinsurers, all documents on this issue would “relat[e] to the 

intentions” and will have to be produced.  The Bureau could not possibly articulate a basis how 

all of the information sought would make it more likely or less likely (i.e. relevant) that the 

captive reinsurance arrangements violated RESPA within the applicable statute of limitations 

period or that MGIC has possession of the information regarding the practices of other parties 

that the Bureau can enjoin as being in violation of 12 U.S.C. § 5536(a)(1).  The Company further 

objects to this Request on the ground that it seeks documents protected by the attorney-client 

privilege or the work product doctrine. 

 
The Company respectfully requests that the CID be modified by deleting this 

Request, as drafted. Subject to its defenses and general objections set forth above, MGIC is 

willing to further discuss with the CFPB's Staff how to narrow this Request for MGIC to produce 
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responsive records for the time period relevant to the investigation, from the paper and electronic 

files of agreed upon custodians, using agreed upon search terms. 

 
25. Documents sufficient to describe the Company's document retention and destruction 

policies, including, but not limited to, any documents changing, altering, or suspending 
those policies and procedures. 

 
The Company objects to this Request on the grounds that it seeks information that 

is neither relevant to the stated purpose of the investigation nor likely to lead to the discovery of 

admissible evidence.  As the Company mentioned during the meet and confer session on 

December 6, 2012, the Company has implemented numerous limited document holds in response 

to numerous civil actions and other proceedings to which the Company has been a party.  The 

Bureau could not possibly articulate a basis how all of the information sought would make it 

more likely or less likely (i.e. relevant) that the captive reinsurance arrangements violated 

RESPA within the applicable statute of limitations period or that MGIC has possession of the 

information regarding the practices of other parties that the Bureau can enjoin as being in 

violation of 12 U.S.C. § 5536(a)(1).    

 
The Company respectfully requests that the CID be modified by deleting this 

Request, as drafted. Subject to its defenses and general objections set forth above, MGIC is 

willing to further discuss with the CFPB's Staff how to narrow this Request for MGIC to produce 

documents sufficient to show the Company’s document retention and destruction policies 

relevant to the subject of the CID investigation. 

REQUEST FOR CONFIDENTIALITY 

CFPB’s regulations do not offer sufficient protections against disclosure to third 

parties of confidential information submitted in response to the CID.  See generally 12 C.F.R. § 

1070.45-46.  MGIC therefore requests that CFPB enter into a confidentiality agreement or enter 
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a protective order so that the confidential information that MGIC provides in response to the CID 

is not disclosed to third parties.  Confidential information responsive to the CID includes 

sensitive, confidential, and proprietary business information as well as individual consumer 

information.  MGIC’s concerns regarding the non-disclosure of the confidential information 

submitted by MGIC in response to the CID are based on the fact that documents that mortgage 

insurers had previously submitted as a part of the HUD investigation appeared in an American 

Banker article.  Additionally, several private purported class actions are currently pending 

against MGIC and other mortgage insurer-defendants, where plaintiffs make allegations similar 

to the subject matter of the investigation.  Courts have not permitted discovery in those cases, 

and the plaintiffs and their counsel should not be afforded an opportunity to obtain MGIC's 

confidential information to which they are not necessarily entitled, especially absent a protective 

order. 

Additionally, MGIC requests that any confidential documents produced in 

response to the CID, and any copies thereof be afforded confidential treatment pursuant to the 

Freedom of Information Act (“FOIA”), 5 U.S.C. § 552.  Because the documents constitute an 

investigatory record obtained by the CFPB, they are subject to the exemption from mandatory 

disclosure under Exemption 7(A) of the Freedom of Information Act, 5 U.S.C. § 552(b)(7)(A) 

(1976).  See, e.g., National Labor Relations Board v. Robbins Tire & Rubber Co., 437 U.S. 214 

(1978); Chilivis v. Securities & Exchange Commission, 673 F.2d 1205 (11th Cir. 1982).  In 

addition, we believe that Exemptions 4, 6, 7(B) and 7(C), are also applicable, as well as the 

protections available under the Privacy Act of 1974, 5 U.S.C. § 552a.  See, e.g., Nadler v. FDIC, 

92 F.3d 93 (2nd Cir. 1996). 
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